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PREFACE 

TO  THE  FOURTH  EDITION. 


There  are  *'  FirsUBooTcs  "  of  established  reputation 
(such  as  the  works  of  Mr.  Justice  Blackstone,  Mr. 
Serjeant  Stephen,  and  Mr.  Joshua  Williams,  Q.C.), 
and  various  general  treatises  connected  with  prece- 
dents»  besides  a  host  of  works  on  particular  subjects. 
But  it  appeared  to  the  Author,  when  he  first  pub- 
lished the  present  work,  that  a  well-arranged  and  com- 
prehensive) a  concise  and  yet  clearly  and  accurately 
expressed  Second-Booh  for  Students,  on  Eeal  and 
Personal  Property,  and  a  Digest  of  the  most  tiseful 
learning  for  Practitioners,  was  much  needed.  And 
this  is  the  kind  of  book  which  he  has  attempted  and 
laboured  to  supply.  In  the  first  instance,  the  mate- 
rials were  collected  for  his  own  use,  under  an 
oppressive  sense  of  his  own  personal  responsibility 
as  an  equity  and  conveyancing  counsel;  and  the 
book  was  afterwards  published  in  the  belief  that 
the  same  want  which  he  had  experienced  must  have 
been  felt  by  others. 

It  was  intended  as  a  text-book  of  a  general,  but  not 
of  a  merely  elementary  character,  for  the  use  of 
students,  and  as  a  help  to  lyvactitioners  upon  the 
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points  most  needful  to  be  home  in  mind  in  ordinary 
practice^  aa  distinguished  from  those  points  which 
may  be  safely  and  with  comparative  convenience  left 
for  investigation  when  the  occasion  arises. 

It  is  extremely  diflScult,  indeed  impossible,  to  draw 
the  exact  line  in  this  respect ;  but  such,  for  the  most 
part,  has  been  the  princi2'>le  of  selection,  although 
probably  he  may  have  inserted  some  matter  that  he 
might  have  properly  omitted,  and  omitted  some  that 
he  ought  to  have  inserted. 

Upon  this  principle,  he  has,  on  the  one  hand,  ex- 
cluded all  antiquarian  and  theoretical,  and,  generally, 
every  other  kind  of  disquisition, — a  mass  of  obsolete 
law, — a  variety  of  unsettled  questions, — all  detailed 
abstracts  of  cases, — and  an  immense  number  of  points 
and  cases  which  he  did  not  consider  as  of  general 
application,  or  necessary  to  be  retained  in  the  mind, 
if  it  were  possible  to  remember  them  :  while,  on  the 
other  hand,  he  has  been  especially  anxious  to  insert 
those  points  which  affect  drafting,  as  being  the  points 
of  all  others  the  least  capable  of  being  safely  left  for 
investigation  pro  re  nat& ;  such,  for  instance,  as  cases 
of  construction  of  common  or  not  unfrequent  occur- 
rence. And  hence  many  points  have  been  inserted, 
not  for  the  purpose  of  enabling  the  practitioner  to 
form  an  opinion  without  further  research,  but  chiefly 
for  the  purpose  of  putting  him  on  his  guard  when 
engaged  in  preparing  deeds  and  wills,  so  as  to  save 
him  from  mistakes  into  which  he  might  otherwise  fall, 
or  from  giving  rise  to  doubts  and  questions  (a). 

(a)  In  tlie  second  edition  the  Author  inserted  tlie  principal  points 
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A  general  text-book  is  of  course  absolutely  neces- 
sary for  the  student^  before  he  can  apply  himself,  with 
due  profit,  either  to  the  perusal  of  works  on  particular 

subjects  or  to  tlie  practice  of  his  profession.  And  if 
well  executed  by  the  writer,  and  well  digested  by  the 
reader,  such  a  book  must  also  be  of  the  utmost  service 
to  many,  if  not  to  most  practitioners,  by  aiding  them, 
on  the  one  hand,  in  judging  as  to  what  may  be 
regarded  as  settled  law,  and  thus  saving  them  from 
much  needless  perplexity  about  clear  points ;  and  by 
suggesting  to  them,  on  the  other  hand,  those  doubts, 
distinctions,  rules,  exceptions,  and  legal  views,  of 
which  they  cannot  be  ignorant  without  the  most 
serious  consequences  ;  and  serving,  in  the  rapid  occa- 
sions of  daily  practice,  as  a  help  to  the  attainment  of 
accurate  views,  gained  from  the  perusal  and  com- 
parison of  other  autliors,  and  from  the  modem 
statutes  and  cases.  Instances  are  not  wanting  in 
which  barristers  and  solicitors  of  long  standing  and  in 
extensive  practice  have  fallen  into  fatal  mistakes, 
from  the  want  of  such  assistance.  They  doubtless 
possessed  the  text-books  on  particular  subjects,  by  a 
search  of  which  they  would  have  been  saved  from 
mistake ;  but  what  they  needed,  in  the  pressure  of 
practice,  was,  that  adequate  general  knowledge  which 
a  sound  general  text-book  alone  can  enable  the 
student  or  practitioner  to  store  up  in  his  mind  ;  the 

contained  in  a  course  of  Lectures  delivered  by  him  as  Lecturer  at  the 
Locorporated  Law  Society  of  the  United  ^Kingdom,  the  general  subject 
of  which  was — "  Conveyancing  Points  upon  which  the  Practitioner  is 
peculiarly  liable  to  error  or  inadvertency,  occasioning  doubt  and  din- 
appointment,  litigation  and  loss." 
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points  in  books  on  particular  subjects  being  infinitely 
too  numerous  to  be  remembered,  and  being  often  a 
dead  letter  to  the  practitioner,  for  want  of  general 
preparatory  knowledge  to  lead  him  to  examine  them. 

The  wi'iter,  however,  may  observe,  for  the  sake  of 
those  who  have  but  recently  entered  the  profession, 
that  no  general  text-book,  even  on  a  much  less  com- 
prehensive subject  than  the  present,  can  be  implicitly 
relied  on  by  the  practitioner  (a).  The  author  of  such 
a  general  text-book  is  not  in  the  position  of  one  who 
has  undertaken  to  treat  of  and  exhaust  a  particular 
subject.  The  former  can  have  only  a  general  view 
of  the  numerous  particular  subjects  embraced  in  his 
work,  and  is  therefore  much  more  liable  to  error  and 
inadvertence  than  the  latter.  Nor  is  it  safe  to  rely 
even  upon  a  statute  or  a  decided  case,  without  con- 
sulting a  text-writer  upon  the  particular  subject. 
A  statute  often  embraces  much  less  or  much  more 
than  it  seems  to  do ;  and  the  case  may  have  been 
overruled,  or  may  have  been  wrongly  decided,  or  may 
be  open  to  a  distinction,  which  the  perusal  of  a  text- 


(a)  "Know,  my  son,  that  I  would  not  have  thee  beleeve,  that  all 
which  I  have  said  in  these  bookes  is  law,  for  I  will  not  presume  to 
take  this  upon  me.  But  of  those  things  that  are  not  law,  inquire  and 
leame  of  my  wise  masters  learned  in  the  law."  {Littleton,  394  b.) — 
**  I  thought  it  safe  for  me  to  follow  the  grave  and  prudent  example  of 
our  worthy  author,  not  to  take  upon  me,  or  presimie  that  the  reader 
should  thinke  that  all  that  I  have  said  herein  to  be  law  ;  yet  this  I  may 
safely  affirme,  that  there  is  nothing  herein  but  may  either  open  some 
windowes  of  the  law,  to  let  in  more  light  to  the  student  by  diligent 
search  to  see  the  secrets  of  the  law,  or  to  move  him  to  doubt,  and 
withal  to  inable  him  to  inquire  and  leame  of  the  sages,  what  the  law, 
together  with  the  true  reason  thereof,  in' these  cases  is." — Co.  Litt, 
395  a. 


PREFACE.  IX 


book  might  have  suggested.  The  only  absolutely  safe 
course,  therefore,  to  be  adopted  in  practice,  where  a 
point  appears  to  be  open  to  any  degree  of  doubt 
whatever,  is,  to  consult  some  modem  book  upon  the 
specific  subject  with  which  the  practitioner  is  con- 
cerned, and  to  refer  to  the  authorities  cited  therein, 
and  the  subsequent  statutes  and  cases,  under  the 
light  derived  from  that  generally  accurate  knowledge 
of  the  principles,  rules,  points,  and  analogies  of  law, 
with  which  his  mind  has  been  stored  by  the  study  of 
sound  text-books  of  a  general  character. 

So  far  as  regards  the  law  anterior  to  the  year  1831, 
the  book  is  founded  almost  exclusively  on  certain 
standard  works,  which  are  in  the  hands  of  most,  and 
should  be  in  the  hands  of  all  members  of  the  pro- 
fession. So  far  as  regards  the  law  subsequent  to  the 
year  1830,  it  is  founded  partly  on  those  works,  and 
partly  on  the  Statutes  and  Reports  themselves ;  the 
writer  having  searched  all  the  authorised  English 
Reports  since  that  period.  With  so  wide  a  field 
before  him,  to  have  had  recourse  to  the  Reports  and 
Statutes  themselves  prior  to  that  period,  would  have 
been  a  labour  too  great  to  be  reasonably  expected  of 
any  man ;  and  it  would  have  been  unnecessary,  as  the 
law  anterior  to  that  time  is  embraced  in  approved 
text-books.  And  even  of  these,  the  writer  has  found 
it  necessary  to  confine  his  research  to  a  few,  lest,  by 
attempting  too  much,  he  should  never  be  able  to  com- 
plete what  he  had  commenced,  or  should  expand  liis 
work  to  an  undue  length* 

The  subject  being  of  a  general  character,  the  text- 
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books  on  which  the  work  is  chiefly  founded  are  these  : 
Coke  upon  Littleton,  with  Hargrave's  and  Butler's 
Notes ;  Sheppard  s  Touchstone,  by  Preston  ;  the 
second  volume  of  Blackstone's  Commentaries ;  CiTiise  s 
Digest ;  Story's  Equity  Jurisprudence ;  Spence's  Equit- 
able Jurisdiction  ;  and  Burton*s  Compendium  of  the 
Law  of  Real  Property  (a).  But  many  points  have 
also  been  derived  from,  and  many  references  have 
been  made  to,  the  Law  of  Vendors  and  Purchasers, 
by  Lord  St.  Leonards  (to  whom  the  profession  and 
the  public  are  so  deeply  indebted  for  his  Lordship's 
most  valuable  works,  as  well  as  for  the  various  im- 
portant measures  which  he  has  introduced  in  Par- 
liament) ;  the  Treatise  of  Powers,  by  the  same  most 
learned  author ;  the  Treatise  on  Mortgages  (3rd  edit.), 
by  that  very  learned  and  eminent  Conveyancer,  the 
late  Mr.  Coote ;  Jarman  and  Bythewood's  Conveyanc- 
ing (3rd  edit.),  by  Mr.  George  Sweet ;  Roper's  Legacies 
(4th  edit.),  by  Mr.  Henry  Hopley  White ;  Fearne's 
Contingent  Remainders  and  Executory  Devises,  with 
the  Treatise  on  Executory  Interests  in  Real  and  Per- 
sonal Property,  annexed  to  the  10  th  edition  of  that 

(tt)  The  3rd  edition  of  Cruise  was  used  ;  but  the  references  being  to 
tlie  titles,  chapters,  and  sections,  or  paragraphs,  in  Cniise,  they  y«'ill 
apply  to  any  edition.  Some  additional  paragraphs  occur  in  the  later 
editions  ;  but  the  titles  and  chapters  being  the  same,  and  there  being 
marginal  notes,  the  points  will  be  found  without  any  difficulty,  even 
in  those  editions.  And  most  persons  possess  the  third  or  one  of  the 
earlier  editions.  The  references  will  also  apply  to  any  edition  of  Story 
or  Burton.  Burton's  Compendium  contains  a  very  largo  collection  of 
points  in  a  small  compass,  and  is  one  of  the  soundest  books,  but 
it  relates  only  to  real  property,  and  was  written  before  so  many 
statutory  changes  were  made,  and  such  an  enormous  number  of  cases 
wore  decided. 
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work,  by  the  writer  of  these  pages  ;  and  some  other 
works  which  are  referred  to. 

When  the  writer  has  taken  any  point  or  borrowed 
any  idea  from  any  other  work,  he  has  been  careful  to 
acknowledge  it ;  and,  except  in  some  cases  where  he 
had  previously  consulted  the  authorities  himself,  he 
has  simply  referred  to  such  work,  leaving  the  reader 
to  have  recourse,  for  the  original  authorities  in  support 
of  any  such  point  of  law,  to  the  particular  text-book 
from  which  it  has  been  taken ;  it  being  the  design  of 
the  writer  not  to  render  the  possession  of  any  of  the 
books  referred  to  less  necessary  than  it  was  before,  but 
to  provide  a  new  work  to  be  used  in  addition  to  the 
existing  treatises,  for  the  purpose  of  supplying  the 
want  already  adverted  to.  Indeed,  besides  the  vast 
mass  of  obsolete  and  unsettled  points,  and  of  points 
that  may  be  left  for  investigation  when  the  occasion 
arises,  which  are  contained  in  those  books,  but  which 
have  been  omitted  in  this  Compendium,  there  are 
many  points  which  it  would  be  advantageous,  though 
it  be  not  absolutely  necessary,  to  bear  in  mind,  and 
which  the  writer  could  have  inserted  in  these  pages, 
from  the  above-mentioned  text-books  on  particular 
heads  of  law,  but  he  deemed  it  more  proper  to  leave 
the  reader  to  resort  for  such  points  to  those  works 
themselves. 

How  to  notice  the  modern  statutes,  was  a  question 
which  the  writer  had  great  difficulty  in  deciding.  To 
have  given  in  full  all  the  enactments  relating  to  the 
subject,  would  of  course  have  quite  overloaded  the 
work,  and  swelled  it  out  to  a  very  large  size.    Again, 
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to  have  noticed  all  the  enactments  briefly,  appeared  to 
be  only  of  use  in  apprizing  the  reader  that  there  are 
enactments  of  such  a  general  purport  and  effect,  with- 
out giving  him  an  accurate  view  of  those  enactments. 
A  third  mode  therefore  has  been  adopted,  namely,  to 
treat  the  Statute  Law  in  the  same  way  as  the  un- 
written law — that  is,  to  notice  such  only  of  the  enact- 
ments as  appeared  necessary  to  be  borne  in  mind,  as 
distinguished  from  those  which  may  be  left  for  inves- 
tigation pro  re  natA,  and  generally  (as  the  only 
thoroughly  satisfactory  course)  to  give  verbatim  the 
enactments  so  noticed.  From  this,  however,  he  has 
excepted  certain  very  lengthy  Acts,  which  all  prac- 
titioners possess,  and  the  effect  only  of  which  he  has 
given. 

In  some  instances  where  the  words  of  a  statute 
have  been  given  verbatim,  the  writer  has  prefixed  to 
them  an  abridged  statement,  which  may  serve  as 
some  help  to  the  student. 

As  the  work  has  swelled  out  to  a  greater  size  than 
was  contemplated,  the  decisions  upon  the  modern 
statutes,  being  easily  referred  to  when  required,  have 
been  omitted.  They  are  collected  in  the  works  of 
Lord  St.  Leonards  and  Mr.  Shelford  on  the  New 
Statutes,  and  in  Chitty  s  Collection  of  Statutes. 

As  this  is  a  Compendium  of  the  Law  of  Property, 
connected  with  conveyancing,  points  of  practice  or 
usage  which  have  not  been  the  subjects  of  enactment 
or  decision  are  generally  omitted ;  and  points  of 
practice  which  have  been  the  subject  of  enactment  or 
decision  are  also  omitted,  where  they  may  be  safely 
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left  to  be  investigated  for  the  occasion.  They  will  be 
found  in  the  works  of  Lord  St.  Leonards,  in  Jarman 
and  Bythewood's  Conveyancing  by  Mr.  George  Sweet, 
and  in  the  writings  of  Mr.  Preston,  &c. 

The  student  is  recommended  to  read  through  this 
Compendium  twice  at  the  least,  and  then  mentally  to 
engraft  upon  it,  as  it  were,  additional  portions  of  the 
works  referred  to,  in  illustration  and  enlargement  of 
the  knowledge  these  pages  are  intended  to  furnish. 

It  is  divided  into  Four  Parts  : — 

Part  I.  Of  the  several  Kinds  of  Things  constituting 
the  subjects  of  conveyancing. 

Part  II.  Of  the  several  Kinds  of  Interests  in  Things 
constituting  the  subjects  of  conveyancing. 

Part  III.  Of  the  Title  to  Things  constituting  the 
subjects  of  conveyancing. 

Part  IV.  Of  certain  Persons  and  Miscellaneous 
Heads  of  Law  connected  with  conveyancing  (a). 

Some  of  the  chapters  or  sections  have  a  scanty 
appearance.  But  this  has  arisen  partly  from  the 
principle  of  selection  above  adverted  to,  and  partly 
from  the  endeavour  to  devise  as  accurate  and  per- 
spicuous an  arrangement  of  the  subject  as  possible, 
and  one  that  might  be  convenient  for  the  purpose  of 
annotation   by  the    reader,   which  has    produced   a 


(a)  For  a  concise  work  on  the  Law  of  Property,  not  connected  witk 
Conveyancing,  the  reader  is  referred  to  the  Author's  "Manual  of 
Cohimon  Law,"  founded  on  about  seventy  toxt-books,  and  the  subse- 
quent statutes  and  cases,  and  comprising  the  fundamental  principles, 
and  the  jwints  most  usually  occurring  in  daily  life  and  practice  (3rd 
edition). 
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greater  subdivision  than  that  which  might  otherwise 
have  been  adopted. 

This  edition  (which  is  brought  down  to  the  end  of 
the  year  1869)  only  comprises  forty-four  pages  more 
than  the  third  edition.  But  the  third  edition  formed  so 
bulky  a  volume,  that  it  seemed  expedient  to  publish 
the  present  edition  in  two  volumes  of  a  convenient 
size.  It  will  be  as  suitable  for  the  practitioner  in 
two  volumes  as  in  one ;  and  it  will  be  far  more 
acceptable  to  the  student,  who  can  carry  one  of  the 
volumes  to  chambers  or  the  oflBce,  and  can  use  it  as 
a  hand-book  in  his  easy  chair. 

To  select,  abridge,  arrange,  combine,  and  digest, 
and,  in  very  many  instances,  to  define,-  correct,  qualify, 
harmonise,  deduce,  and  distinguish,  has  involved  the 
perusal  of  many  thousands  of  pages  of  text-books,  the 
search  of  a  very  great  number  of  volumes  of  reports, 
and  some  years  of  perplexing  thought  and  arduous 
labour. 

That  a  work  relating  to  so  vast  a  subject,  and 
comparatively  in  so  small  a  compass,  should  not  be 
liable  to  the  charge  of  a  number  of  omissions  and  in- 
advertences, can  hardly  be  reasonably  expected.  And 
therefore,  although  the  manner  in  which  his  other 
labours  in  legal  authorship  have  been  received  by 
several  of  the  Judges  and  of  the  leading  Members  of 
the  Bar  encouraged  the  writer  to  make  the  present 
attempt  to  facilitate  a  knowledge  of  the  Law  of 
Property,  so  far  as  it  primarily  bears  upon  Con- 
veyancing, and  consequently  is  also  connected  with 
Equity  and  Common  Law,  and  although  the  time 
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expended  upon  the  undertaking  has  far  exceeded 
that  which  a  book  upon  buj  particular  subject  would 
have  required,  yet  it  is  with  the  utmost  diffidence 
that  he  ventured  to  submit  the  present  work  to  the 
Profession.  Though  it  may  fall  far  short  of  what 
he,  so  far  as  the  time  at  his  command  would  permit, 
has  endeavoured  to  make  it,  yet  he  trusts  it  is  cal- 
culated to  prove  a  valuable  nucleus  of  that  generally 
applicable  and  useful,  and  therefore  really  practical 
learning^  which  it  is  needful  for  every  one  to  appro- 
priate to  himself,  and  around  which  he  may  readily 
agglomerate  such  further  "amiable  and  admirable 
secrets  of  the  law  "  (a)  as  he  may  think  expedient 
and  possible  to  be  stored  up  in  his  mind.  And  the 
Author  has  had  the  satisfaction  of  receiving  ample 
testimony  to  its  usefulness,  whether  as  a  book  to  be 
read  and  got  up  or  as  a  book  to  be  referred  to,  for 
the  rapid  exigencies  of  daily  practice. 

J.  W.  S. 

(a)  Co.  Litt.  71  a. 
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ADDENDA  ET  CORRIGENDA  («). 


[The  Reader  is  regiuited  either  to  make  the  following  additions  and 
correctionsy  or  to  vjriie  the  words  ''see  Addenda/*  in  the  pages 
mmtioned  below.] 

Page  5.  The  freehold  of  a  chapel,  or  lesser  chancel,  though 
forming  an  integral  portion  of  the  parish  church,  may 
be  vested  in  a  private  person,  and  may  be  conveyed  by 
hiin  to  others;  and  the  enjoyment  of  it  need  not  be 
annexed  to  a  dwelling-house ;  and  of  such  ownership, 
immemorial  repair  and  other  proprietary  acts  are  evi- 
dence.    Chapman  v.  Jones,  L.  E.  4  Exch.  273. 

Page  3,  note  (h).  Add :  Stetoard  v.  Bldkmoay,  L.  R  4  Ch.  Ap. 
603. 

Page  7,  line  4  from  bottom,  after  the  words  ''called  an  annuity," 
add  :  and  is  personal  estate. 

Page  7,  note  (c).     Add :  Parsons  v.  Parsons,  L.  E.  8  Eq.  260. 

Page  12,  note  (r).  Add :  Phillips  v.  Gutteridge,  3  D.  J.  &  S. 
332. 

Page  15,  note  (c).    Add :  Poits  v.  Smith,  L.  E.  8  Eq.  683. 

Page  65,  note  (q).     Add :  Dames  v.  Sear,  L.  E.  7  Eq.  427. 

Page  109,  note  {d).     Add ;  Botoers  v.  Boicers,  L.  R  8  Eq.  283. 

Page  134.     8th  line  from  top,  omit  s.  71. 

P^  135.     12th  line  firom  bottom,  for  15  read  51. 

Page  148,  note  (i).     For  Norris  read  Morris, 

Page  186.    Instead  of  the  1st  paragraph  substitute  this : 

In  Moore  v.   Webster,  L.  R  3  Eq.   267,  the  V.  C. 
Stuart  (following  the  decision  of  Lord  Chancellor  Hard- 

'  («)  These  ohiefly  eoiubt  of  such  cases  published  sinoe  the  commencement 
of  the  printing  of  the  work  as  came  too  bite  to  be  inserted  in  the  text. 


Ixxii  ADDENDA  ET  COKRIGEXDA. 

wicke,  in  Hearle  v.  Greenhanky  3  Atk.  695,  715)  decided 
that  where  real  estate  is  apparently  so  limited  to  the 
separate  use  of  the  wife  as  entirely  to  exclude  the  marital 
right,  as  regards  not  only  her  life  estate,  but  the  in- 
heritance after  her  death,  the  husband  cannot  be  tenant 
by  the  curtesy.  But  the  V.  C.  Malins,  in  Apjpleton 
V.  Roicley,  L.  R.  8  Eq.  139,  decided  the  contrary. 

Page  206,  note  ((ji).     For  4         61  read  4  Gif.  51. 

Page  265.     15th  line  from  top,  for  "  estate  "  read  statute. 

Page  269,  after  Ist  paragraph,  add:  A  valid  trust  may  be 
created  by  words  expressive  of  confidence  that  a  devisee 
or  legatee  will  carry  out  the  testator's  wishes  verbally 
communicated  to  the  devisee  or  legatee  before  the  will 
was  made.     Irvine  v.  Sullivan,  L.  R  8  Eq.  673. 

Page  279,  note  (y).  After  23  &  24  Vict.  c.  136,  add :  and  by 
another  in  1869  (32  &  33  Vict  c.  110).  See  also  25  & 
26Vict.  c.  112. 

Page  292,  last  line.     After  ''turnpike,"  add  :  and  canal. 

Page  293,  first  line.  After  "rates,"  add:  and  borough-rates. 
After  "  railways,"  add :  and  canals. 

Page  293,  note  (m).  Add :  Thornton  v.  Kempgon,  Kay,  592  ; 
and  In  7*e  Langham^s  Tnisty  10  Hare,  446. 

Page  297,  note  (c).  Add :  V.  C.  Malins^  in  Re  Watmmgh'B 
Tiiists,  L.  R  8  Eq.  272,  declined  to  follow  this  case  and 
decided  the  contrary.  The  author  conceives  that  the 
view  taken  by  the  very  learned  Vice-Chancellor  was 
wrong,  as  a  gratuitous  disappointment  of  the  testator's 
bounty,  and  as  repugnant  to  the  principle  that  a  testator 
is  presumed  to  intend  that  which  is  consonant  to  law, 
rather  than  the  reverse,  and  to  the  principle  ut  res 
magis  valeat,  guam  pereat  See  p.  993 — 4.  The  true 
rule  (the  author  conceives)  is  that  stated  at  p.  293. 

Page  354,  end  of  4th  paragraph.  Add :  And  Sir  R.  Malins,  V.  C, 
has  decided  in  the  same  way  as  Sir  John  Romilly,  and 
in  accordance  with  what  the  author  conceives  is  the  true 
view  of  the  question. 
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Page  364,  note  (z).  Add:  Cook  v.  Daioson,  29  Beav.  123, 
128 ;  In  re  Cliaionei^a  Willy  L.  K.  8  Eq.  569. 

Page  377,  note  (w).  For  Ghinie  v.  Wood,  L.  E.  3  Eq.  257,  read 
CUfMe  V.  Woody  L.  R  4  Exch.  (Ex.  Ch.)  328.  As  to 
certain  articles  of  machinery,  see  Ex  parte  Astbury,  L.  R. 
4  Ch.  Ap.  630. 

Page  397,  note  (c).     Add:  Mildred  v,  Atistin,  L.  R  8  Eq.  220. 

Page  414.  Let  the  heading  of  Section  II.  be  simply,  Of  Equi- 
table Mortgages. 

Page  416.  After  2nd  pan^^ph,  add  as  a  fresh  paragraph: 
Where  a  simple  contract  debt  has  been  secured  by  a 
deposit  of  deeds,  unaccompanied  by  any  stipulation  as 
to  interest,  or  any  memorandum  from  which  an  exclusion 
of  interest  can  be  inferred,  the  mortgagee  is  entitled  to 
interest,  at  the  rate  of  X4  per  cent,  on  the  principle  that 
deposit  of  deeds  to  secure  a  loan  is  to  be  considered  as 
an  agreement  to  execute  a  mortgage  of  the  property 
comprised  in  the  deeds,  with  interest.  In  re  Ken's 
Policyy  L.  R  8  Eq.  331. 

Page  488,  note  (/).     Prefix  1  to  Hem.  &  Mil. 

Page  506,  in  place  of  2nd  pairagraph  insert  as  follows :  By 
the  stat.  32  &  33  Vict.  c.  46,  after  reciting  that  "  it  is 
expedient  to  abolish  the  distinction  as  to  priority  of 
payment  between  specialty  and  simple  contract  debts 
of  deceased  persons,"  it  is  enacted  as  follows  :  "  In  the 
administration  of  the  estate  of  every  person  who  shall 
die  on  or  after  the  1st  day  of  January,  1870,  no  debt  or 
liability  of  such  person  shall  be  entitled  to  any  priority 
or  preference  by  reason  merely  that  the  same  is  secured 
by  or  arises  under  a  bond,  deed,  or  other  instrument 
tmder  seal,  or  is  otherwise  made  or  constituted  a  spe- 
cialty debt ;  but  all  the  creditors  of  such  person,  as  well 
specialty  as  simple  contract,  shall  be  treated  as  standing 
in  equal  degree,  and  be  paid  accordingly  out  of  the  assets 
of  such  deceased  person,  whether  such  assets  are  legal  or 
equitable,  any  statute  or  other  law  to  the  contrary  not- 
withstanding :  Provided  always,  that  this  Act  shall  not 
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pxejudice  or  a£fect  any  lien,  charge,  or  other  &ecarity 
which  any  creditor  may  hold  or  be  entitled  to  for  the 
payment  of  his  deht." 

PagQ  609,  note  (2).  Add :  See  Whittemore  v.  WlMemore, 
L.  S.  8  Eq.  603. 

Page  654.  4th  paragraph,  after  Ist  sentence,  add:  This,  for 
instance,  is  the  case  with  covenants  in  restraint  of  trade. 
Cati  V.  TourU.  L.  R.  4  Ch.  Ap.  654. 

Page  692,  note  (c).    Prefix  1  to  Gif. 

Page  715,  note  {I),    For  D.  read  B. 

Page  734,  notes  («)  and  (w).  Add :  8tuart  v.  OoekweUy  L.  R. 
8  £q.  607. 

Page  737,  note  (m).  Add :  Rodger  v.  The  Comptoir  jyEs- 
campte  De  Paris,  L.  K.  2  P.  C.  393. 

Page  764,  note  (a).  Add ;  In  re  Wilkinwn'e  Settlement 
Trusts,  L  R  8  Eq.  487. 

Page  771,  note  (t).    After  Ad.  &  E.  add  (N.  S.) 

Page  801,  line  16.    For  38  read  35. 

Page  805,  after  Ist  paragraph,  add :  Where  husband  and 
wife  jointly  or  jointly  and  severally  covenant  to  settle  all 
property  which  the  wife,  or  the  husband  in  her  right, 
might  thereafter  become  entitled  to  under  the  will  of  any 
person  whomsoever,  such  a  covenant  does  not  apply  to 
property  left  by  the  will  of  the  husband,  if  indeed  to 
any  property  acquired  after  the  determination  of  the 
coverture.  Dickinson  v.  DUlwyn,  L.  E,  8  Eq.  546; 
Carter  v.  Carter,  L.  R.  8  Eq.  551. 

Page  810,  note  (m).    Prefix  3  to  Mac  &  O. 

Page  825,  end  of  4th  paragraph.  Add :  And  where  the  circum- 
stances are  such  that  the  donor  ought  to  be  advised  to 
reserve  a  power  of  revocation,  it  is  the  duty  of  the  soli- 
citor to  the  donor,  or  a  solicitor  acting  for  both  parties, 
so  to  advise ;  and  the  want  of  such  a  power  will,  in 
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general,  in  the  absence  of  such  advice,  be  fatal  to  the 
deed.     Coutta  v.  Aaoorth^  L.  R  8  Eq.  568,  567. 

Page  852,  note  {t).    Add :  Baniea  v.  Wood,  L.  R.  8  Eq.  424. 

Page  864,  note  (2).    Add ;  Be&ife  v.  WhUvwr^  33  L.  J.  (N.  S.) 
63. 

Page  866,  note  (n).    Add:  Hamia  v.  Parsons,  32  Beav.  328  ; 
Oatt  V.  TourUy  L.  R  4  Ch.  Ap.  654. 

Page  945.    13th  line  from  top,  after  8  add  10,  11. 
Page  948,  note  (n).    Prefix  5  to  Mad. 

Page  983,  note  (a?).     Add :  Haldane  v.  Echford^  L.  R  8  Eq. 
631. 

Page  995,  note  (e).    Add :  Wagstag  y,  Wagstaff,  L.  R  8  Eq. 
229. 

Page  995,  note  (/).    For  Doe  v.  Wdk&r  read  Doe  d.  York  v. 
Walker, 

P*^ge  998,  note  (g).    Add :  In  re  CoW  WiU,  8  Eq.  271. 

Page  998,  note  (r).    For  ITChravx  read  Mullinrntx, 

Page  1012,  note  (2).    Add ;  Parsons  v.  Par«(»M^  L.  R  8  Eq. 
260. 

Page  1015.     2nd  paragraph,  line  6,  after  wiU,  add:  nor  act 
at  aU. 

Page  1015,  note  (0).    Add :  I^ai^  v.  Mathews,  L.  R  8  Eq. 
277  j  Jems  v.  Lawrence,  L.  R  8  Eq.  345. 

Page  1052,  note  (u).    For  Dosd^n  read  Qosden. 

Page  1055.    3rd  line  from  bottom,  before  *^  canal,*'  insert  bank 
stock. 

Page  1065.    At  end  of  aamo  pai:agraph,  add :  or  money  or 
secniities  for  money. 

Page  1055,  note(j').    Add :  Ogle  v.  Knipe,  L.  R.  8  Eq.  434. 

P^e  1085,  note  (0).    For  Sm.  read  Sim. 

Page  1150,  note  («),    For  1  D.  T.  S.  read  1  D.  J.  &  S. 
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Page  1164,  note  (g).     Add  :  Gihhs  v.  Hardifig,  L.  K.  8  Eq.  490. 

Page  1191.  After  1st  paragraph,  add  :  A  vicar  may  cut  timber 
for  proper  and  necessary  woodwork  repairs,  but  not  for 
the  purpose  of  making  a  general  repairing  fund.  Sotoerhy 
V.  Fryer,  L.  R  8  Eq.  417. 

Page  1220,  note  (y).  Add :  But  in  connection  with  this,  see 
Tliacker  v.  Key,  L.  K.  8  Eq.  408. 

Interpretation  Clause  in  the  Stat.  1  Vior.  c.  26. 

By  the  stat.  1  Vict.  c.  26,  s.  1,  it  is  enacted,  "  that  the  words  and 
expressions  hereinafter  mentioned,  which  in  their  ordinary 
signification  have  a  more  confined  or  a  different  meaning, 
shall  in  this  Act,  except  where  the  nature  of  the  provision 
or  the  context  of  the  Act  shall  exclude  such  construction, 

"  wm."  be  interpreted  as  follows ;  (that  is  to  say,)  the  word  *  will' 

shall  extend  to  a  testament,  and  to  a  codicil,  and  to  an 
appointment  by  will  or  by  writing  in  the  nature  of  a  will 
in  exercise  of  a  power,  and  also  to  a  disposition  by  will 
and  testament  or  devise  of  the  custody  and  tuition  of  any 
child  by  virtue  of  an  Act  passed  in  the  12th  year  of  the 
reign  of  Eang  Charles  the  2nd,  intituled i4n  Act  for  takivg 
away  the  Court  of  Wards  and  Liveries,  and  Tenures  in 
capite  and  by  Knights  Service,  and  Purveyance,  and  for 
settling  a  revenue  upon  his  Majesty  in  lieu  thereof,  or  by 
virtue  of  an  Act  passed  in  the  Parliament  of  Ii'eland 
in  the  14th  and  15th  years  of  the  reign  of  King  Charles 
the  Second,  intituled  An  Act  for  taking  atoay  tJw 
Court  of  Wards  and  Liveries,  ami  Tenwes  in  capite 
and  hy  Knights  Service,  and  to  any  other  testamen- 

'*B«a  tary  disposition;    and    the  words   ^real   estate'   shall 

extend  to  manors,  advowsons,  messuages,  lands,  tithes, 
rents,  and  hereditaments,  whether  freehold,  customary 
freehold,  tenant  right,  customary  or  copyhold,  or  of  any 
other  tenure,  and  whether  corporeal,  incorporeal,  or  per- 
sonal, and  to  any  undivided  share  thereof,  and  to  any 
estate,  right,  or  interest  (other  than  a  chattel  interest) 

"Ptonoofti  therein ;  and  the  words  'personal  estate'  shall  extend  to 

leasehold  estates  and  other  chattels  real,  and  also  to 
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monies,  shares  of  Government  and  other  funds,  securities 
for  money  (not  being  real  estates),  debts,  choses  in  action, 
rights,  credits,  goods,  and  all  other  property  whatsoever 
which  by  law  devolves  upon  the  executor  or  adminis- 
trator, and  to  any  share  or  interest  therein ;  and  every 
word  importing  the  singular  number  only  shall  extend  Singokr. 
and  be  applied  to  several  persons  or  things  as  well  as  one 
person  or  thing;  and  every  word  importing  the  masculine  MMcoUne. 
gender  only  shall  extend  and  be  applied  to  a  female  as 
well  as  a  male  '*  (a). 

Interpretation  Clause  in  the  Stat.  22  &  23  Vict.  c.  35. 

By  the  stat.  22  &  23  Vict.  c.  35,  s.  25,  it  is  enacted,  that  "in  the 
construction  of  the  previous  provisions  in  this  Act  the 
term  'land'  shall  be  taken  to  include  all  tenements  and  "i^<i*** 
hereditaments,  and  any  part  or  share  of  or  estate  or  interest 
in  any  tenements  or  hereditaments  of  what  tenure  or  kind 
soever ;  and  the  term  *  mortgage '  shall  be  taken  to  include  "  Mortgage.' 
every  instrument  by  virtue  whereof  land  is  in  any  manner 
conveyed,  assigned,  pledged,  or  charged  as  security  for  the 
repayment  of  money  or  money's  worth  lent  and  to  be  re- 
conveyed,  re-assigned,  or  released  on  satisfaction  of  the 
debt;  and  the  term  '  mortgagor'  shall  be  taken  to  include  "Voit> 
every  person  by  whom  any  such  conveyance,  assignment, 
pledge,  or  charge  as  aforesaid  shall  be  made ;  and  the 
term  '  mortgagee  *  shall  be  taken  to  include  every  person  «  Horu 
to  whom  or  in  whose  favour  any  such  conveyance,  assign-  '**^' 
ment,  pledge,  or  charge  as  aforesaid  is  made  or  trans- 
ferred :  the  term  'judgment'  shall  be  taken  to  include  "Jndj- 
registered  decrees,  orders  of  Courts  of  Equity  and  Bank- 
ruptcy, and  other  orders  having  the  operation  of  judg- 
ments" (a). 

(a)  As  the  proyinons  of  these  two  Acts  necessarily  He  scattered  about 
in  this  work,  this  seemed  as  oonvenient  a  place  as  any  other  for  these  inter- 
pretation clauses. 
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In  the  following  pages  it  is  proposed  to  consider — 

I.  The  seysral  kisdh  of  things  constitutiko  the  subjects  ov 

COiryEYAVCINO. 

1.  Things  Real. 
Things  Personal. 

(1.  Chattels  Real. 

{ 2.  Chattels  Personal. 
Things  Corporeal. 
Things  Incorporeal,  as 

1.  Annuities. 

2.  Rents. 

3.  Advowsons. 

4.  Tithes. 

5.  Commons. 

6.  Franchises  or  Liberties. 

7.  Ways,  <fec. 

II.  The  several  kinds  of  utteebsts  in  thincw  oonstitutino  the 

SUBJECTS  OF  coNVETANCiNo  [some  of  which  depend  on  or  are 
affected  b^  (1)  Conditions,  (2)  Limitations]. 
First,  in  Thingii  Real 

1.  Freehold  Interests  (so  termed  in  reference  to  tenure). 
/I.  Interests  in  nereditaments  of  common  or  ordi- 
nary Socage  tenure. 

2.  Interests  in  hereditaments  of  Gavelkind  tenure. 

3.  Interests  in  hereditaments  of  Burgage  tenure. 

4.  Interests  in  hereditaments  of  Grand  Sergeanty 
tenure. 

5.  Interests  in  hereditaments  of  Petit  Sergeanty 
tenure. 

6.  Interests    in    hereditaments    of    Frankalmoign 
I  tenure. 

2.  Copyhold  Interests, 
f  1.  Ordinary  Copyholds. 

<  2.  Free  Copyholds,  or  Customary  Freeholds,  in- 
(  duding  Antient  Demesne. 

1.  Freehold  Interestis  (so  termed  in  reference  to  duration). 

1.  Freeholds  of  Inheritance. 

1.  Estates  in  Fee  simple. 

2.  Limited  Fees. 

1.  Base  or  Qualified  Fees. 

2.  Fees  subject  to  a  condition  subse- 
quent or  conditional  limitation. 

3.  Conditional  Fees  at  Common  Law. 
.4.  Fees  Tail. 

2.  Freeholds  not  of  Inheritance. 
'1.  Estates  for  life,  specifically  so  called. 

2.  Estates  tail,  after  possibihty  of  issue  ex- 
tinct. 

3.  Estates  by  the  Curtesy. . 

4.  Estates  in  Dower,  Freebench,  and  Join- 
ture. 

2.  Interests  less  than  Freehold. 


lst.S 


1 


2nd. 


( 
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3rd.  j  1; 


(1- 
4th.  {  2. 

(3. 


1 .  Estates  for  Years. 
,  2.  Estates  at  Wm. 

]  3.  Interests  by  Sufferance. 

[  4.  Chattel  Interests  created  for  special  purposes. 

Interests  in  Severalty. 
Interests  in  Community. 
'  1.  In  Joint  Tenancy. 

2.  By  Entireties. 

3.  In  Coparcenary. 

4.  In  Common. 

Merely  Legal  Interests  :  and  herein  of  Uses. 
Merely  Equitable  Interests  or  Trusts. 
Both  LegsJ  and  Equitable  Interests. 


1.  Vested  Interests  or  actual  Estates. 

fl.  Present  Vested  Interests. 
2.  Future  Vested  Interests. 
1.  Vested  Remainders. 
2.  Keyersions. 

2.  Executory  Interests,  or  Interests  only,  as  distinguished 
from  actual  Estates,  whether  created  by  executory 
devise,  or  by  executory  limitation  by  way  of  use. 

y  V     (  1.  Certain. 
^^^     (  2.  Contingent. 

f  1.  Contingent  Remainders. 
5th.  '  I  2.  Springing  Interests. 

/.  X     J  3.  Alternative  Interests. 
^  ^     I  4.  Interests  augmented  in  a  given  event. 
5.  Interests  diminished  in  a  given  event. 
1,6.  Interests  under  Conditional  Limitations. 

3.  Rights  of  Entry  or  Action. 

4.  Mere  Possibilities. 

5.  Mere  Adverse  Possessions. 

6.  Expectancies  of  heirs  apparent  or  heirs  presumptive. 

7.  Powers. 

8.  Charges. 

9.  Liens. 

« 

'  1.  Absolute  or  Indefeasible  Interests. 
2.  Defeasible  Interests :  and  herein  of  Mortgages  of  real 
6th.  (  property,  and  interests  under  Statutes  Merchant, 

Statutes  Staple,  Recognisances,  Judgments,  Decrees, 
Orders,  and  Rules  of  Court,  and  Elegit. 


[Secondly^ 
f 
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Secondly,  in  Things  Personal  (a). 
*  .    (  1.  Absolute  or  Unlimited  Interests. 
'  (  2.  Limited  Interests. 

o  J   (  1.  Literests  in  Severalty. 
•  (  2.  Interests  in  Community. 

1.  In  Joint  Tonanc3^ 

2.  By  Entireties. 

3.  In  Common. 

1.  Merely  Legal  Interests. 
3rd.  I  2.  Merely  Equitable  Interests. 

3.  Both  Legal  and  Equitable  Interests. 

1.  Vested  Interests. 

1.  Present  Vested  Interests. 

2.  Future  Vested  Interests,  such  as  Vested  quasi 
Remainders  and  Reversions,  both  of  which  are 
frequently  termed  Reversionaiy  Interests. 

2.  Executory  Interests. 
/  V  ( 1.  Certain. 
W|2.  Contingent. 

1.  Contingent  quasi  Remainders. 
4th.  /  2.  Springing  Interests. 

3.  Aitemative  Interests. 

4.  Interests  augmented  in  a  given  event. 

5.  Interests  diminished  in  a  given  event. 

6.  Interests  under  Conditional  Limitations. 

3.  Choses  in  action. 

4.  Expectancies  of  next  of  kin. 

5.  Powers. 

6.  Charges. 
,  7.  Liens. 

( 1.  Absolute  and  Indefeasible  Interests. 
5th,  <  2.  Defeasible  Interests  :  and  herein  of  Mortgages  of  per- 
(  sonal  property. 

III.  The  title  to  things  coNSTiTUTiNa  the  subjects  of  oonvey- 

ANCIXG. 

1.  Marriage. 

2.  Descent,  Succession,  and  Administration. 

3.  Escheat. 

4.  Occupancy. 

5.  Alluvion  and  Dereliction. 

6.  Prescription. 
(     7.  Adverse  Possession,  and  the  Operation  of  the  Statutes  of 

Limitation. 

8.  The  Operation  of  the  Transfer  of  Land  Act  and  the  De- 
claration of  Titles  Act. 

9.  Forfeiture. 
10.  Bankruptcy. 

vll.  Alienation. 

(a)  Although  a  Bcparato  analysis  is  here  given  of  Interests  in  Things 
Peraonal  as  couuectea  with  conveyancing,  yet  the  Law  of  Personal  Property 
is  not  separately  discussed  in  the  following  work,  but  in  connection  with 
the  Law  of  Ileal  Property. 
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'1.  Bj  More  Written  Agreement. 

2.  By  Deed. 
Those  Deeds  which  are  teiincd  Conveyances  are — 

'  1.  Common  Law  Conveyances. 

1.  Feoffments. 

2.  Gifts. 

3.  Grants. 

4.  Bargains  and  Sales. 

5.  Leases  and  Underleases. 

6.  Exchanges. 

7.  Partitions. 
(               8.  Releases. 

9.  Confirmations. 

10.  Surrenders. 

11.  Assignments. 

12.  Defeasances. 
,13.  Disclaimers. 

2.  Statutory  Conveyances,  which  (without  reckon- 
ing feoffments  and  bargains  and  sales,  when 
made  to  uses)  are — 

'  1.  Covenants  to  stand  seised. 

2.  Deeds  of  lease  and  release. 

3.  Statutory  releases. 

4.  Statutory  grants. 

5.  Deeds  to  lead  and  declare  uses. 

6.  Deeds  of  revocation  of  uses. 
(                            17.  Deeds  of  appointment  imder  powers. 

8.  Leases  under  powers. 
0.  Bargains  and  .  sales  under  the  Fines 

and  Recoveries  Abolition  Act. 
10.  Concise  Conveyances  and  Leases  under 
the  Stat.  8  <fc  9  Vict.  cc.  119,  124,  and 
the  Stat.  25  &  2G  Vict.  o.  63. 
Deeds  other  than  Conveyaiiccs,    Such  are — 

1 .  Deeds  of  covenant  or  agreement. 

2.  Bonds. 

3.  Declarations  of  trust. 
Deeds  when  considered  with  reference  to  the  purpose  to  be 

effected  by  them,  are — 

1.  Purchase  deeds. 

2.  Mortgage  deeds. 

3.  Marriage  Settlements. 

4.  Deeds  of  Indemnity. 

5.  Composition  or  Creditors'  Deeds,  &c. 

3.  By  Matter  of  Record. 
[  1.  Private  Act. 
;  2.  Royal  Grant. 
I  3.  Fine. 
I  4.  Recovery.         ^ 

4.  By  Voluntary  Grant  and  Admittance,  or  by  Surrender 
and  Admittance,  or  by  Bargain  and  Sale  and  Admit- 
tance, or  by  Recovery,  in  the  case  of  Copyholds. 

,5.  By  Will. 
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IV.   Cebtain  persons  axd  miscellaneous  heads  of  law  ccn- 

NECTBD  WITH  CONVEYANCING. 

1.  Certain  Feramxs  cormecied  with  Conveyancing— 

1.  Executors  and  Administrators. 

2.  Trustees. 

3.  Married  Women. 
)  4.  Infants. 

6.  Illegitimate  Children. 

6.  Persons  of  unsound  mind. 

7.  Aliens. 
^,8.  Corporations. 

2.  Some  MiaceUaneoua  Heads  of  Law  connected  with  Conveyancing — 

1.  Waste. 

2.  Merger. 
{  3.  Conversion. 

4.  Election. 

5.  Satisfaction. 
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In  explanation  of  the  foregoing  Analysis,  and  by  way  of 
further  introduction  to  the  present  Compendium,  the  fol- 
lowing Outline  (a)  of  the  subject  may  be  of  use  to  the 
student : — 

I.  With  regard  to  the  several  kinds  of  Things  eoiistituting 
tJie  Stihfects  of  Conveyancing,  it  will  have  been  seen  that 
they  are  either  real  or  pebsonal.  Things  real  axe  those 
which  are  permanent  and  immovable ;  such  as  land  and 
buildings.  Of  things  personal,  some  are  termed  chattels 
REAL,  consisting  of  estates  for  years,  and  other  interests  in 
things  real  which  in  early  times  were  of  short  duration ; 
while  other  things  personal  are  termed  chattels  personal, 
because  they  do  not  concern  real  estate,  but,  for  the  most 
part,  are  connected  with,  or  may  accompany,  the  person  of 
the  owner ;  such  as  money,  garments,  furniture,  cattle. 

Things  are  further  divided  into  things  corporeal,  which 
are  objects  of  sense,  and  things  incorporeal,  which  are 
objects  of  the  mind  alone.  Thus,  land  is  a  corporeal  thing. 
But  an  annuity  or  a  right  to  a  yearly  payment,  is  an  in- 
corporeal thing ;  as  also  is  a  rent,  which  is  a  right  to  a 
periodical  payment  or  render,  in  respect  of,  or  as  a  charge 
on  land ;  although  the  money  or  other  thing,  which  is  the 
fruit  of  such  annuity  or  rent,  is  of  a  corporeal  nature.  Ad- 
VOWSONS  and  presentations,  which  are  rights  of  present- 

(a)  For  more  formal  and  precise  definitions,  the  student  is  referred  to  the 
body  of  the  work. 
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ing  to  a  benefice,  (the  farmer,  from  time  to  time,  and  the 
latter  at  a  particular  time)  ;  ^nd  tithes,  or  a  right  to  a 
tenth  of  the  increase,  were  incorporeal  things ;  although  the 
rectory,  to  the  possession  of  which  the  advowson  or  pre- 
sentation confers  the  title,  and  the  money  which  was  payable 
in  respect  of  the  right  to  a  tenth  of  the  increase,  are  cor- 
poreal. So,  a  right  of  taking  or  using  some  portion  of  that 
which  another's  lands,  woods,  waters,  &c.,  produce,  which 
is  called  common,  is  an  incorporeal  thing;  tliough  the 
produce  so  taken  or  used  is  corporeal.  And  of  the  same' 
incorporeal  nature  are  franchises  or  liberties,  whipli  are 
royal  privileges  in  the  hands  of  a  subject ;  and  WAYS,  or 
private  rights  of  going  over  ground  belonging  to  other 
persons. 

Such  things,  w'hether  real  or.  personal,  corporeal  or  in- 
corporeal, as,  on  the  death  of  the  j)erson  entitled  to  them, 
pass  to  his  heir,  are  termed  hereditaments. 

II.  With  regard  to  the  several  Icimls  of  Interests  in 
Things  caiistituting  tlie  Subjects  of  Conveyancing,  sometimes 
estates  or  interests  are  only  to  arise  in  a  given  event,  and 
are  therefore  said  to  depend  on  a  condition  precedent  :  as 
where  a  man  gi*ants  that  if  a  particular  event  should 
happen,  A.  shall  have  an  estate.  Every  kind  of  interest  is 
subject  to  a  general  limitation,  that  is,  a  limit  or  bound, 
either  by  express  words  or  by  construction  of  law,  which 
denotes  the  general  class  or  (Jenomination,  in  point  of 
quantity  or  duration,  to  which  such  interest  belongs  :  as  to 
A,  and  his  heirs,  or  to  A.  for  life,  for  years,  or  at  will.  But 
sometimes  interests  are  made  determinable  in  a  given 
event,  before  they  have  endured  as  long  as,  according  to 
the  general  limitation,  they  might  have  endured  but  for 
such  event.  Whnn  this  determinable  quality  forms  an 
additional  original  limit  or  boimd  of  the  estate  or  interest, 
it  is  called  a  special  or  collateral  limitation:  as  when 
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an  estate  is  granted  to  A.  until,  &c..  or  whilst  or  if,  &c. : 
though  the  term  limitation  is  frequently  used  to  denote  the  ' 
entii-e  sentence  creating  and  actually  or  constructively 
marking  out  the  limits  or  "bounds  of  an  estate  or  interest. 
When  the  deternynable  quality  is  not  an  original  limit,  but 
is  entirely  independent  of  the  measure  originally  assigned 
to  an  estate  or  interest,  it  forms  either  a  condition  subse- 
quent, or  a  conditional  limitation,  or  a  condition'  of  cesser 
and  acceleration.  Thus,  when  the  efTect  of  such  a  con- 
dition is  simply  to  defeat  an  estate  or  interest,  without 
creating  another  estate  or  interest  in  the  room  of  the  one  so 
defeated,  the  condition  is  said  to  be  a  condition  subsequent, 
properly  so  called:  as  where  an  estate  is  granted  to  A., 
subject  to  a  condition,  that  if  a  particular  event  should 
happen,  tha  estate  shall  cease,  and  the  land  revert  to  the 
grantor.  But  when  the  condition,  while  it  involves  the 
destruction  of  one  estate  or  interest,*  before  it  has  endured 
as  long  as  it  might  have  endured  but  for  such  condition, 
provides  for  the  creation  of  another  estate  or  interest  in  the 
room  of  the  estate  or  interest  so  destroyed,  such  condition 
is  then  of  a  mixed  character, — partly  destmctive  and  partly 
creative  or  accelerative, — subsequent  in  one  respect,  and 
precedent  in  another, — and  is  either  a  conditional  limita- 
tion or  a  condition  of  cesser  and  accelejiation  :  as 
where  an  estate  is  granted  to  A.,  but  with  a  proviso, 
that  if  a  particular  event  happen,  such  estate  shall 
cease,  and  the  land  shall  go  to  B.,  to  whom  no  estate  is 
limited  after  the  estate  to  A. ;  or  where  an  estate  is  limited 
to  A.  for  life,  and  after  his  death  to  B.,  but  with  a  pro- 
viso that  if  A.  do  a  certain  act,  his  estate  shall  cease, 
and  the  land  shall  go  at  once  to  B.  Tlie  first  is  a  con- 
ditional limitation :  the  second  a  condition  of  cesser  and 
acceleration. 

All  landed  property  is  supposed  to  be  held  of  some  lord 
or  superior.    Hence,  aU  kinds  of  land  as  well  as  build- 
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ixigs,  are  called  tenements,  the  possessors  thereof  tenants, 
and  the  manner  of  possession  tenure. 

1.  Thmgs  real  are  either  of  freehold  or  of  copyhold 
tenure. 

Those  of  freehold  tenure  are  such  as  are  held  under 
the  ordinary  deeds  of  assurance.  And  of  freehold  tenures, 
there  are  six  species:  common  socage,  gavelkind,  bur- 
gage, GRAND  SERGEANTY,  PETIT  SERGEANTY,  and  FRANK- 
ALMOIGN. Tlie  generality  of  freeholds  are  of  common  socage 
tenure,  except  in  Kent,  where  gavelkind  tenure  prevails. 

Things  real  of  copyhold  tenure  are  such  as  are  held  of 
the  lord  of  a  manor  by  copy  of  the  couit  rolls  of  such 
manor.  A  manor  is  a  district  which  formerly  belonged 
exclusively  to  a  lord  or  owner,  who  resided  there,  and  kept 
in  his  own  hands  so  much  land  in  that  district  as  was  ne- 
cessary for  the  use  of  his  household,  called  the  demesnes  of 
the  manor,  and  distributed  a  part  of  the  rest  (except  what 
was  termed  the  waste  and  reserved  for  roads  and  commons) 
among  certain  free  tenants,  who  held  by  deed  under  rents 
and  free  services,  and  whom  the  present  free  copyholders  or 
customary  freeholders  represent ;  and  the  remainder  among 
velleins  or  serfs,  who  held  the  same  at  the  will  of  the  lord, 
and  from  whom  have  sprung  the  ordinary  copyholders  of 
manors,  who  now  hold  only  nominally  at  the  will  of  the 
lord,  but  according  to  the  custom  of  the  manor ;  having, 
by  a  series  of  immemorial  encroachments  on  the  lord,  es- 
tablished a  customary  right  to  those  estates  wliich  before 
were  held  really  and  absolutely  at  the  lord's  will  (6).  Or- 
dinary COPYHOLDS  are  expressed  to  be  held  at  the  will  of 
the  lord  of  the  manor  ;  but  free  copyholds  or  customary 
FREEHOLDS,  including  lands  in  ancient  demesne,  which  are 
held  of  manors  formerly  in  the  possession  of  the  Crown, 

(6)  See  2  BL  Com.  90—96 ;  1  Cru.  D.  Prelim.  Bisacrt.  c.  3,  §  3—7. 
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are  not  expressed  to  be  so  lielA  In  the  case  of  the  former, 
however,  as  already  intimated,  the  will -of  the  lord  is  ascer- 
tained and  defined,  by  the  custom  of  the  manor ;  and,  in 
general,  ordinary  copyholders  may  have  estates  of  the  same 
duration  and  certainty  as  freeholders. 

2.  When  the  term  freehold  is  applied  to  the  heredita- 
ments themselves,  it  denotes  their  tenure,  and  is  opposed 
to  copyhold.    But  when  the  term  freehold  is  applied  to 

an  ESTATE  OR  INTEREST  IN  A  HEREDITAMENT,  that  is,  to  the 

connexion  which  subsists  between  an  hereditament  or 
thing  capable  of  being  inherited  and  the  owner  of  such 
hereditament,  the  term  freehold  then  denotes  the  duration 
of  such  estate  or  interest,  and  is  opposed  to  an  estate  or 
interest  less  than  freehold.  Thus,  estates  or  interests  in 
real  property,  whether  of  freehold  or  of  copyhold  tenure, 
when  considered  with  reference  to  their  duration,  are  either 
FREEHOLD  OR  LESS  THAN  FREEHOLD.  And  estates  or  in- 
terests of  freehold  duration  are  either  freeholds  of  in- 
heritance or  freeholds  not  of  inheritance.  An  estate 
or  interest  which  is  not  confined  to  a  given  number  of 
years  or  at  will  only,  whether  it  be  an  estate  descendible 
to  a  person's  heirs  generally  or  to  a  particular  class  of  heirs, 
or  for  the  life  of  himself  or  another  person,  is  a  freehold,  as 
regards  duration  :  whereas,  if  it  is  confined  to  a  given 
number  of  years,  however  many  they  may  be,  or  if  it  is  at 
will  only,  it  is  but  a  chattel  interest  But  no  such  distinc- 
tion exists  in  the  case  of  personalty ;  for  every  interest  in 
personalty  is  but  a  chattel  interest. 

Freeholds  of  inheritance  are  either  estates  in  fee 
simple,  briefly  teiined  estates  in  fee,  which  are  absolute 
estates  of  inheritance  descendible  to  the  heirs  general  of 
the  person  to  whom  such  estates  are  given,  whether  they 
be  his  children  or  other  relatives  ;  or  limited  fees,  which 
are  estates  of  inheritance  of  a  restricted  kind.  Limited  fees 
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are  of  four  kinds  :  base  or  qualified  fees,  which  are  de- 
scendible to  the  l\,eirs  general,  but  subject  to  a  limitation, 
restriction,  or  qualification  ;  fees  subject  to  a  condition 

SUBSEQUENT,  or  CONDITIONAL  LIMITATION ;  FEES  CONDITIONAL 

AT  THE  COALMON  LAW,  which  are  estates  descendible  to  the 
lieira  of  the  bodies  of  the  persons  to  whom  such  estates 
are  given,  in  hereditaments  not  entailable  ;  and  fees  tail, 
which  are  estates  descendible  in  like  manner,  in  heredita- 
ments entailable.  Fees  tail,  or  estates  tail,  are  either 
ESTATES  tail  GENERAL,  that  is,  descendible  to  all  the  heirs 
of  the  body  of  a  sole  tenant  in  tail,  or  all  the  heirs  of  his 
body  of  a  certain  sex  ;  or  estates  tail  special,  that  is,  de- 
scendible only  to  the  heirs  of  the  bodies  of  a  particular 
married  couple  who  are  tenants  in  tail,  or  only  to  the  heirs 
of  the  body  of  a  sole  tenant  in  tail  by  a  particidar  person. 
And  wdien  estates  tail,  w^hether  general  or  special,  are  only 
descendible  to  a  particular  sex,  they  are  called  estates 
TAIL  MALE,  or  ESTATES  TAIL  FEMALE,  as  the  case  may  be. 

Freeholds,  not  of  inheritance,  are  of  several  kinds : 
estates  for  life  specifically  so  called ;  estates  tail  after  pos- 
sibility of  issue  extinct ;  estates  in  dower,  freebench,  or 
jointure ;  and  estates  by  the  curtesy.  Some  estates  for 
LIFE  are  not  for  the  life  or  lives  of  the  grantees  or  devisees, 
but  for  the  life  or  lives  of  some  other  person  or  persons ;  in 
wdiich  case  they  are  termed  estates  pour  autre  vie,  and 
such  other  person  or  persons  cestui  que  vie  or  cestuis  que 
vie.  An  estate  tail  after  possibility  of  issue  extinct 
arises  where  one  of  two  tenants  in  special  tail  dies,  or  the 
person  by  w^hom  alone  a  sole  tenant  in  special  tail  can 
have  issue  inheiitablc  under  the  entail  dies,  and  in  either 
case  there  happens  to  be  a  failure  of  issue  so  inheritable 
under  the  entail.  An  estate  by  the  curtesy  of  ENOLiVNT) 
is  an  estate  for  life,  which  a  husband  takes,  on  the  death 
of  his  wife,  in  her  lands  or  tenements,  if  he  has  had  issue 
by  her  capable  of  inheriting  them.     Dower  is  an  estate 
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for  life,  to  which  a  woman  becomes  entitled,  on  the  decease 
of  her  husband,  in  one-third  of  his  real  property,  which 
any  issue  she  might  have  had  could  have  inherited  ;  unless 
such  estate  is  prevented,  barred,  or  lost.  One  mode  in 
which  it  may  be  barred,  is,  by  a  legal  jointure,  which  is 
an  estate  for  the  life  of  the  wife,  or  some  greater  estate,  to 
commence  after  her  husband's  decease,  in  lieu  of  her  dower. 
Fkeebench  in  copyhold  answers  to  dower  in  freeholds  ; 
but  in  some  manors  it  consists  of  the  whole  or  of  half,  or 
some  other  proportion  than  a  third,  of  the  husband's  lands 
and  tenements,  and  sometimes  it  is  not  for  life. 

Interests  less  than  freehold,  which  are  termed 
chattel  interests,  are  of  four  kinds :  Estates  or  terms 
for  years,  of  which  nature  are  aU  estates  for  a  given 
number  of  years,  or  from  year  to  year,  or  for  one  year,  or 
for  any  less  period  denoted  by  one  of  the  ordinary  divisions 
of  time ;  estates  at  will,  which  endure  so  long  as  both 
parties  choose  ;  interests  by  sueferance,  which  arise 
when  a  person  retains  jDossession  longer  than  he  has  any 
title  to  retain  it;  and  chattel  interests  created  for  spe- 
cial purposes. 

3.  Some  estates  or  interests  are  in  severalty  ;  others  in 
COMMUNITY.  Of  the  latter  there  are  four  kinds  :  (1.)  An 
estate  in  joint  ten^vncy,  in  real  or  personal  prop'erty, 
which  arises  by  act  of  the  parties,  and  in  which  each  of 
the  owners  is  seised  or  possessed  per  my  et  per  tout,  i,  e., 
both  by  his  proportionate  share  and  by  the  whole ;  in  con- 
sequence whereof  there  is  a  benefit  of  survivorship  between 
them.  (2.)  An  estate  by  entireties,  which  arises  when 
real  or  personal  property  is  given  to  husband  and  wife, 
who  do  not  take  by  moieties,  but  each  has  the  entirety. 
(:^.)  An  estate  in  coparcenary,  in  real  propeity,  which 
accrues  by  descent  to  two  or  more  co-heiresses  at  common 
law,  or  two  or  more  co-heirs  by  custom,  and  their  represen- 
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tatives,  and  in  which  the  owners  take  per  my  only,  and 
not  per  tout.  (4)  An  estate  in  common,  in  real  or  personal 
property,  in  which  the  owners  take  by  act  of  the  parties 
(and  not  by  act  of  law,  as  by  descent),  and  in  which  they 
take  per  my  only,  and  not  per  tout. 

4.  Again,  interests  may  be  merely  legal,  that  is,  pos- 
sessory, as  opposed  to  beneficial ;  or  merely  equitable, 
that  is,  beneficial,  as  opposed  to  possessory ;  or  both 
LEGAL  AND  EQUITABLE,  that  is,  both  possessory  and  bene- 
ficial Legal  interests  may  arise  in  various  ways.  One 
of  these  is,  by  a  limitation  of  uses,  or  expressing  the  uses 
to  or  for  which  an  estate  is  conveyed.  Since  the  statute 
of  Henry  VIII.,  called  the  Statute  of  Uses,  those  uses  upon 
which  that  statute  operates  are  thereby  converted  into 
legal  estates,  as  opposed  to  trusts,  which  are  equitable 
estatas. 

5.  Some  interests  are  clothed  with  the  ownership  of 
which  the  land  or  other  subject  of  property  is  susceptible, 
while  other  interests  are  of  a  more  imperfect  character, 
being  interests  existing  apart  from  and  collateral  to  that 
ownership.  Interests,  in  the  widest  sense  of  the  term  (in 
which  it  is  used  to  denote  that  connexion  which  subsists 
between  a  person  and  a  subject  of  property),  when  con- 
sidered in  this  relation,  may  be  divided  into  nine  different 
species  :  vested  interests,  executory  interests,  rights  of  entry 
or  action,  mere  possibilities,  mere  adverse  possessions,  ex- 
pectancies of  heirs  apparent  or  heirs  presumptive,  powers, 
charges,  liens. 

A  VESTED  interest  or  actual  estate  is  the  actually  ac- 
quired ownership,  or  a  portion  thereof ;  and  is  either  pre- 
sent or  futm^e.  One  kind  of  vested  interest  is  called  a 
vested  remainder.  When,  after  a  gift  of  a  portion  of  owner- 
ship, the  remaining  portion  or  the  proximate  part  of  the 
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.remainiDg  portion  of  ownership  is  also  disposed  of  by  the 
same  instrument,  it  is  termed  a  remainder.  Another 
kind  of  vested  interest  is  called  a  reversion.  Thus, 
where  one  portion  or  several  portions  of  the  ownership  is 
or  are  disposed  of,  but  the  more  remote  portion  is  not  dis- 
posed of,  this  portion  so  undisposed  of  is  termed  a  rever- 
sion. So  that  in  the  case  of  a  gift  to  A.  for  life,  and  then 
to  B.  in  fee  simple ;  or  to  A.  for  life,  and  then  to  B.  for 
life  or  in  tail,  and  then  to  C.  in  fee  simple ;  the  estates 
given  to  B.  and  C.  are  remainders.  But  in  the  case  of  a 
gift  to  A.  for  life  or  in  tail,  by  a  tenant  in  fee  simple, 
without  any  further  disposition,  all  the  ownership  of  which 
the  land  is  susceptible,  after  the  death  of  A.  or  his  death 
and  failure  of  heirs  of  his  body,  being  undisposed  of,  con- 
tinues in  the  grantor  or  testator,  and  constitutes  a  rever- 
sion in  fee. 

An  EXECUTORY  INTEREST,  whicli  may  be  either  certain  or 
contingent,  is  a  portion  of  ownership  to  be  acquired  at  a 
future  time,  or  in  a  future  event,  whether  certain  or  con- 
tingent. There  are  several  kinds  of  executory  interests. 
Such  are  contingent  remainders,  springing  interests,  inte- 
rests under  augmentative  limitations,  interests  under  dimi- 
nuent  limitations,  alternative  interests,  and  interests  under 
conditional  limitations.  A  CONTINGENT  remainder  is  a 
remaining  portion  or  the  proximate  part  of  a  remaining 
portion  of  ownership,  the  acquisition  whereof  is  made  to 
depend  on  a  contingency :  as  in  the  case  of  a  gift  to  the 
use  of  A.  till  C.  returns  from  Eome,  and  after  such  return 
then  to  the  use  of  C.  A  springing  interest  is  an  interest 
to  arise  at  a  future  time,  or  on  a  future  event,  whether 
certain  or  contingent,  without  reference  to  and  without 
affecting  any  other  interest  at  all,  or,  in  the  case  of  real 
estate,  any  other  interest  of  the  measure  of  freehold ;  as 
where  a  gift  is  made  to  the  use  of  A.  on  the  return  of  B. 
from  Kome,  without  any  preceding  gift.    An  alternative 
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INTEREST  is  an  interest  to  arise  by  way  of  substitution,  in 
case  of  a  preceding  interest  never  taking  effect :  as  where  a 
gift  is  made  to  A.  for  life ;  and  if  he  have  a  child  or  children, 
then  to  such  child  or  children  in  fee ;  but  if  he  have  no 
child,  then  to  B.  in  fee.  An  interest  increased  in  a  given 
EVENT,  or  an  interest  under  an  augmentative  limitation 
(as  it  may  be  called  for  want  of  any  other  specific  term),  is 
an  interest  to  arise  on  a  condition  by  way  of  increase  of  an 
existing  interest.  An  interest  diminished  in  a  given 
event,  or  an  interest  under  a  ddhnuent  limitation  (as 
it  may  be  called  for  want  of  any  other  specific  t<3rm),  is  an 
interest  to  arise  on  a  condition,  in  lieu  of  a  higher  interest 
given  by  the  same  instmment.  And  an  interest  under  a 
CONDITIONAL  LIMITATION  is  one  w^hich  is  to  take  effect  in 
defeasance  of  a  i^rior  interest :  as  in  the  case  of  a  gift  to 
the  use  of  A.  for  life ;  but  if  B.  return  from  Eome,  then 
immediately  to  the  use  of  B.  for  life. 

Eights  of  entry  or  action  ;  mere  possibilities  of  the 
reverter  of  an  estate  or  of  the  accruer  of  a  right  of  entry 
for  recovery  of  an  estate,  as  distinguished  from  executory 
interests  and  actual  rights  of  entr}'- ;  mere  adatirse  posses- 
sions by  persons  who  have  ^vroDgfldly  acquired  possession ; 
expectancies,  or  hopes  of  succession  of  heirs  presumptive 
or  heirs  apparent :  powers,  or  rights  reserved  to  or  con- 
feiTcd  upon  a  person,  of  doiug  some  act  in  the  law ;  cilvrges, 
or  sums  of  money  payable  out  of  an  estate  ;  and  liens,  or 
holds  upon  estates  for  the  satisfaction  of  claims  attaching 
thereto  ;  are  also  interests,  in  the  widest  sense  of  the  term 
already  mentioned,  which  are  collateral  to  the  seisin,  pro- 
perty, or  ownership. 

6.  Lastly,  interests  in  things  real  are  either  absolute  or 
indefeasible  interests,  or  interests  which  are  defeasible, 
as  being  mere  securities,  or  being  liable  to  devestment 
by  an  action,  or  to  a  premature  determination.    Of  defea- 
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sible  interests  by  way  of  security,  some  are  termed  mort- 
gages, which  are  securities  created  by  means  of  a  transfer 
by  a  debtor  to  his  creditor  of  the  legal  or  equitable  owner- 
ship, subject  to  be  defeated  on  the  discharge  of  the  debt. 
There  are  also  other  defeasible  interests  by  way  of  security, 

by  STATUTE  MERCHANT,  STATUTE  STAPLE,  and  RECOGNISANCE, 

which  are  bonds  acknowledged  before  certain  legal  func- 
tionaries, for  securing  payment  of  debts,  and  upon  which, 
in  case  of  default  of  payment,  there  arises  a  right  to  have 
and  hold  the  lands  of  the  dettors,  for  the  recovery  of  the 
debts.    And  other  securities  are  created  by  judgments, 

DECREES,    ORDERS,    AND   RULES    OF   CoURT,    and   by  ELEGIT, 

which  is  a  writ  under  which  the  lands  of  a  debtor  are 
delivered  to  the  creditor  for  the  recoveiy  of  the  debt. 

Interests  in  things  personal  are  either  absolute  or 
unlimited,  or  only  limited,  according  as  they  embrace  the 
entire  ownership,  or  only  a  part  of  it.  We  have  seen  that 
they  may  be  either  in  severalty  or  in  community,  but 
that  in  them  there  are  only  three  sorts  of  interests  in 
community  —  in  joint  tenancy;  by  entireties;  and  in 
common.  Interests  in  things  personal,  like  those  in 
things  real,  may  be  merely  legal  or  merely  equitable, 
or  both  legal  and  equitable.  Again,  when  considered  in 
relation  to  the  being  clothed  with  the  actual  ownership  or 
being  collateral  thereto,  interests  in  things  personal  may 
be  divided  (as  shown  in  the  foregoing  Analysis)  into  vested 
and  executory  interests ;  choses  in  action,  which  are  things 
to  which  a  person  has  only  a  bare  right,  enforceable  by 
legal  proceedings  ;  expectancies,  or  hopes  of  succession  of 
next  of  kin ;  and  powers,  charges,  and  liens.  And  interests 
in  personalty  are  also  divisible  into  absolute  or  indefeasible 
and  defeasible  interests. 

III.    With  regard  to  the  Title  to  Things  constituting  the 
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Subjects  of  Conveyancing,  this  signifies  the  means  by  which 
a  person  has  a  right  to  them.     The  modes  of  acquiring 
property  are :   1.  Marriage.    2.  Descent,  or  hereditary 
succession  to  real  property  ;  Succession,  or  the  devolution 
or  transmission  of  real  or  personal  property,  on  the  death 
of,  and  from,  persons  in  a  corporate  character,  to  their  suc- 
cessors ;  and  administration,  or  the  distribution  of  personal 
property  on  the  death  of  the  owner.     3.  Escheat,  or  the 
reverting  of  land  to  the  original  grantor  or  lord  of  the  fee,* 
where  a  legal  tenant  of  the  fee  dies  without  heirs,  and 
without  having  disposed  of  it,  or  is  attainted  for  treason  or 
murder.     4.  Occupancy,  or  the  taking  possession  of  an 
estate  which  has  no  owner.     5.  Alluvion,  or  the  washing 
up  of  sand  or  earth ;  and  dereliction,  or  the  receding  of 
water,  so  as  to  leave  land  dry.     6.  Prescription,  or  usage. 
7.  Adverse  possession,  and  the  operation  of  certain  Sta- 
tutes, called  Statutes  of  Limitation,  which,  by  setting  a 
limit  to  the  time  within  which  a  person  shall  be  allowed  to 
enforce  his  right  to  property  against  another  person,  seive 
to  confer  a  title  on  the  latter,  in  case  of  the  former  failing 
to  institute  proceedings  to  enforce  his  right  within  the 
prescribed  time.    8.  The  operation  of  the  Transfer  of 
Land  Act  and  the  Declaration  of  Title  Act,  by  which 
an  indefeasible  title  or  root  of  title  may  be  obtained  in 
favour  of  or  by  a  purchaser  for  value.   9.  Forfeiture,  or  the 
loss  of  property  as  a  punishment  for  some  illegal  act  or  negli- 
gence. 10.  Bankruptcy,  or  Liquidation.   11.  Alienation. 
One  mode  of  alienation  is  by  mere  written  agreement  ; 
another  is  by  deed,  that  is,  by  a  writing  sealed  and  deli- 
vered ;  a  third  mode  is  by  matter  of  record  ;  a  fourth,  in 
the  case  of  copyholds,  is  by  voluntary  grant,  surreitoer, 

OR   BARGAIN   AND   SALE,   FOLLOWED  BY  ADMITTANCE,   OR  BY 

RECOVERY ;  and  a  fifth  mode  is  by  will. 

Every  person,  to  become  legal  owner  of  copyholds,  must 
be  admitted  tenant  of  the  manor,  and  every  such  admit- 
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TANCE  must  be  entered  on  the  court  rolls  of  the  manor. 
Sometimes  such  admittance  is  grounded  on  a  voluntary 
GRANT  by  the  lord,  where  the  land  was  in  his  own  hands, 
and  he  might  have  retained  it  if  he  had  thought  proper, 
but  he  chooses  to  make  a  grant  of  it.  At  other  times  such 
admittance  is  gi'ounded  on  a  surrender  to  the  lord,  or  a 
bargain  and  sale  by  a  copyholder,  according  to  the  nature 
of  the  interest  of  the  party  alienating. 

Those  deeds  wliich  are  termed  conveyances  may  be 
arranged  into  two  great  classes  :  Conveyances  at  common 
LAW,  that  is,  conveyances  which  derive  their  effect  from  the 
unwritten  law ;  and  Statutory  conveyances,  which  derive 
their  efficacy  from  the  operation  of  an  Act  of  Parliament. 
Of  the  former  there  are  about  thirteen  kinds  :  (1.)  Feoff- 
ments, which  consist  of  deeds  perfected  by  livery  of  seisin, 
that  is,  delivery  of  possession.  (2.)  Qisfe,  which  are  feoff- 
ments whereby  an  estate  tail  is  created.  (3.)  Grants, 
which  are  conveyances  of  incorporeal  hereditaments.  '  (4.) 
Bargains  and  Sales,  which  are  contracts  for  money  or 
money's  worth.  (5.)  Leases,  which  are  conveyances  for 
some  less  interest  than  the  lessor  has  in  the  premises, 
whether  for  life,  for  years,  or  at  will ;  and  underleases, 
which  are  leases  made  by  a  person  who  has  himself  only  a 
leasehold  interest  (6 )  Exchanges.  •  (7.)  Partitions. 
(8.)  Eeleases,  whereby  rights  are  extinguished,  or  estates 
or  interests  are  conveyed  to  persons  who  have  already 
some  estate  or  interest  in  possession.  (9.)  Confirmations, 
whereby  conditional  or  voidable  estates  are  made  absolute 
or  unavoidable,  or  whereby  particular  estates  are  increased. 
(10.)  Surrenders,  whereby  estates  for  life  or  years  are 
yielded  up  to  him  who  has  a  higher  or  equal  estate  in 
reversion  or  remainder.  (11.)  Assignments,  which  are 
total  alienations  of  chattels,  real  or  personal,  not  by  way  of 
sun-ender.  (12.)  Defeasances,  which  are  of  the  nature  of 
QOi^ditions  subsequent,  except  that  they  are  contained  in 
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a  distinct  deed.    (13.)  Disclaimers,  which  are  deeds  of 
renunciation  of  a  grant,  devise,  or  bequest 

Not  reckoning  deeds  which  existed  at  common  law,  and 
when  made  to  uses  operate  under  the  Statute  of  Uses, 
there  are  about  ten  kinds  of  Statutory  Conveyances  : 
(1.)  Covenants  to  stand  seised,  whereby  a  person  cove« 
nants  that  he  will  stand  seised,  that  is,  possessed,  to  the  use 
of  his  wife  or  some  relative.  (2.)  Deeds  of  lease  and 
Kelease,  which  consist,  first,  of  a  lease,  or  rather  a  bargain 
and  sale  for  a  year,  conferring  on  the  bargainee  the  use  of 
the  land  for  that  time,  which  the  Statute  of  Uses  converts 
into  a  legal  estate  ;  and,  secondly,  of  a  common  law  release 
of  the  reversion  to  the  bargainee — a  contrivance  resorted  to 
in  order  to  effect  the  transfer  of  real  property  in^  more 
secret  manner  than  by  feoffment,  which  required  the  noto- 
riety of  livery,  or  than  by  bargain  and  sale,  to  which  enrol- 
ment was  requisite.  (3.)  Statutory  Eeleases,  which  are 
substituted  by  the  stat.  4  Vict  c.  21,  for  leases  and  releases. 
(4.)  Statutory  Grants,  which  are  simply  grants  to  which 
the  stat  8  &  9  Vict  c.  106,  s.  2,  has  given  the  effect  of 
passing  things  corporeal  as  well  as  incorporeal,  by  enacting 
that  the  former  shall  be  deemed  to  lie  in  grant  as  well  as 
in  livery.  Before  that  statute,  none  but  incorporeal  things 
were  said  to  lie  in  grant,  that  is,  could  be  made  the 
subject  of  a  grant ;  because,  from  their  very  nature,  they 
were  incapable  of  actual  delivery  of  the  possession :  whereas 
corporeal  tenements  and  hereditaments  were  said  to  lie  in 
livery  alone ;  because  they  were  capable  of  actual  delivery 
of  possession ;  and  it  was  the  policy  of  the  common  law 
that  they  should  only  pass  by  such  delivery,  or  by  some 
other  means  calculated  to  give  the  public  some  notice  or 
means  of  knowing  that  a  transfer  of  ownership  had  taken 
place.  (5.)  Deeds  to  lead  or  declare  the  Uses  of  Fines 
AND  Eecoveries — assurauccs  which  we  shall  presently 
notice.     (6.)  Deeds  of  Eevocation  of  Uses.    (7.)  Deeds 
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OF  Appointment,  whereby  a  person,  to  whom  a  power  of 
appointing  or  creating  an  estate  is  reserved  or  given,  exer- 
cises that  power.  (8.)  Leases  under  Powers.  (9.)  Bar- 
gains AND  Sales  under  the  Act  for  the  abolition  of  fines 
and  recoveries.  (10.)  Concise  Conveyances  and  Leases 
under  the  stat.  8  &  9  Vict.  c.  119,  and  c.  124,  and  the  stat. 
25  &  26  Vict.  c.  53. 

Tliere  are  some  deeds  other  than  conveyances,  such  as 
deeds  of  covenant  or  agreement,  and  declarations  of 
TRUST,  and  bonds,  which  are  deeds  whereby  a  person 

obliges  himself  alone,  or  himself  or  his  representatives,  to 
do  some  act. 

Some  of  the  conveyances,  and  other  deeds  above  enu- 
merated, receive  other  names,  derived  from  the*  purpose  to 
be  effected  by  them.  So  that  some  are  called  purchase 
deeds,  others  mortgage  deeds,  others  marriage  settlements, 
others  deeds  of  arrangement,  others  deeds  of  indemnity, 
others  composition  or  creditors'  deeds,  &c. 

There  were  four  modes  of  alienation  by  matter  of 
RECORD :  (1.)  By  a  Private  Act  of  Parliament.  (2.)  By  a 
EoYAL  Grant  by  charter  or  letters  patent.  (3.)  By  a  Fine, 
which  was  an  amicable  composition  or  agreement  to  termi- 
nate a  suit  (usually  a  fictitious  suit),  whereby  real  estate 
was  acknowledged  by  one  of  the  parties,  who  was  called  the 
cognisor,  to  be,  and  thereby  became,  the  property  of  another 
of  the  parties,  who  was  called  the  cognisee.  (4.)  By  a 
Common  Eecovery,  which  was  an  action  (usually  fictitious) 
not  compromised,  but  carried  through  every  step  of  pro- 
ceeding, by  means  whereof  real  estate  was  recovered  by  one 
party,  who  was  called  the  recoveror,  against  the  tenant  of 
the  freehold,  who  was  called  the  recoveree. 

IV.  In  concluding  this  rapid  sketch  of  our  subject,  we 
may  briefly  observe,  that  there  are  certain  Persons  connected 
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toith  conveyancing,  of  whom  it  is  convenient  to  treat  sepa- 
rately, though  succinctly.  Such  are  those  who  are  clothed 
with  an  official  character,  as  executors,  administrators,  and 
trustees,  or  with  a  certain  civil  character,  as  corporations  ; 
some  of  whom  consist  of  single  individuals,  called  corpora- 
tions sole ;  while  others  consist  of  a  number  of  persons, 
called  corporations  aggregate.  Such  also  ai*e  those  who  are 
under  peculiai*  disabilities ;  as  married  women  ;  infants, 
that  is,  all  persons  under  the  age  of  21  years ;  illegitimate 

children  ;  PERSONS  OF  UNSOUND  MIND  ;  and  AUENS. 

Again,  there  are  captain  Miscellaneotis  Heads  of  Law  con^ 
Tiected  with  convey andTig,  which  it  is  also  convenient  to 
make  the  subject  of  separate  consideration  ;  such  as  waste, 
or  that  which  tends  to  the  permanent  depreciation  of  an 
inheritance ;  MERGFiR,  or  the  absorption  of  a  less  estate  in  a 
greater ;  conversion,  or  the  disposing  of  property  of  one 
kind,  and  the  acquisition  of  property  of  a  different  kind, 
out  of  the  proceeds  of  the  property  so  disposed  of ;  elec- 
tion, or  the  choosing  between  two  rights ;  and  satisfaction, 
or  the  making  of  a  donation  in  extinguishment  of  some 
claim  of  the  donee  upon  the  donor. 


PART  I. 

0{  ilgt  «fr<rttl  Kinbs  of  Cj^ngs  tmBixhxtxng  i^t 


TITLE  I. 


OF  THINGS  EEAL  AND  PERSONAL. 

XhE  siu&ce  of  the  earth,  and  all  things  above  it,  upon     pabti. 
it^  or  below  it,  whether  animal,  vegetable,  or  mineral,  and 


whether  natural  or  artificial,  and  benefits  derivable  from  ownenhip 

or  propoty. 

or  connected  with  the  same,  may  form  the  subject  of 
ownership  or  property.     And  ownership  or  property,  in  Definition  of 
its  strict  sense,  is  that  exclusive  rights  which,  at  law  or  in  o?^^y. 
equity,  or  both  at  law  and  in  equity,  the  jurisprudence  of 
a  country  creates  in  favour  of  some  particular  person  or 
prisons  in  regard  to  a  given  thing;  although  the  word 
property  is  firequently  used  to  designate,  not  the  right  to 
a  thing,  but  the  thing  itself,  when  regarded  with  reference 
to  such  right. 
Things  which  ore  the  subject  of  property  are  either  real  Diviiionof 

things. 

or  personal 

Things  real  are  those  which  are  permanent  and  im«  xhingsreai. 
moveable.     They  consist  of  lands  and  other  tenements. 
The  word  land  includes  the  surface  and  substance  of  the  land. 
earth,  imder  all  circumstances,  though  covered  with  water 
or  buildings,  and  everything  which  is  permanently  fixed 
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PAat  I.     to  the  ground  or  incident  to  it,  whether  above  it,  upon  it, 

or  under  it ;  such  as  houses,  woods,  waters,  mines,  fossils. 

The  maxim  of  the  law  is,  cujus  est  solum,  ejus  est  usque 

Tenementa.    ^^  ccelum.  The  woid  tenements,  though  popularly  applied 

to  buildings  only,  yet  in  its  legal  signification  includes 

everything  of  a  permanent  and  immoveable  nature  which 

may  be  holden,  whether  it  be  of  a  substantial  and  sensible, 

or  of  an  unsubstantial  and  ideal  kind  (a). 

|P««Mjj  A  share  in  the  New  River  is  real  property  (6).     And 

property.       extraordinary  profits  incident  to  and  dependent  upon  a 

title  and  user  of  land  are  part  if  it ;  and  hence,  the  profits 

arising  from  the  tolls  of  a  lighthouse  are  real  estate,  and, 

as  such,  not  subject  either  to  probate  or  legacy  duty  (c). 

Things  Things  personal  are  divided  into  chattels  real  and  chat- 

personal.  ^    ^ 

Chattels       tels  personal.     Chattels  real  are  so  called,  because  they 

real. 

concern  the  realty,  and  comprise  such  interests  in  things 
real  as  were  in  former  days  either  of  short  duration  or 
of  inconsiderable  value,  and  were  therefore  classed  with 
things  personal,  as  things  of  comparatively  little  import- 
ance :  such  as  terms  for  years,  which  were  in  early  times 
only  created  for  purposes  of  agriculture,  tradp,  or  residence, 
and  were  very  short ;  the  next  presentation  to  a  church  ; 
and  estates  by  statute  merchant,  statute  staple,  and  elegit. 

^S^i  Chattels  personal  are  so  called,  because  for  the  most  part 
they  are  connected  with  or  may  accompany  the  person  of 
the  owner,  and  do  not  concern  realty.  They  comprise  such 
things  as  are  moveable ;  as  money,  garments,  furniture, 
cattle  (d), 

Hwjdita-  Things  real  are  usually  and  conveniently  designated  by 
the  comprehensive  word  hereditaments.    Under  that  desig- 

(a)  See   2   Bl.  Com.  1^—19;  1  AS.  894. 

Croise  T.  1,  §  12;  Co.  Litt.  4  a^  (c)  AU^-Gen.  y.Jonet,  1  Mac&  G. 

6  a;  4  Cniue  T.  32,  c.  20,  §  $1;  574,  590. 

Burton,  §  1,  2,  3.  {d)  See  Co.  Liit.  118  b ;   2  Bl. 

(6)  1  Cruise  T.  1,  §  3 ;  DavdU  v.  Com.  886—7. 
The  New  Riner  Company,  8  De  G. 
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nation  all  things  real  are  included    But  it  also  extends  to     I^*  i. 


some  things  personal :  for  it  includes  everything  that  may 
descend  to  the  heir ;  comprising  not  only  lands  and  other 
tenements,  but  also  some  personal  property  which  may  be 
inherited ;  such  as  an  heirloom  or  a  condition,  the  benefit 
of  which  may  descend  to  a  man  from  his  ancestor,  or  an 
annuity  in  fee,  as  distinguished  from  a  rent  charge  (e). 
AsdASubject ^  property,  whether  real  or  personal,  may 
be  an  hereditament,  though  held  for  a  chattel  interest  or 
ail  interest  of  freehold  not  of  inheritance,  when  that 
ihferest  is  carved  out  of  an  estate  of  inheritance/  fck)  tnat 
UmdsOT  hous^  held  on  lecuse  for  years  are  leasehold  here- 
ditaments ;  and  an  annuily  for  years,  if  carved  out  of  an 
annuity  in  fee,  is  also  an  hereditament  (/). 

A  person  may  have  an  inheritance  in  an  upper  chamber, 
although  the  lower  buildings  and  soil  be  in  another  (g). 

Sometimes  that  which  is  real  estate  at  law,  is  treated  as  Beai^at 
personal  estate  in  equity.  Thus  real  estate  bought  and  pmonai^in 
held  for  the  purposes  of  a  partnership,  as  a  part  of  the  ▼»«▼«»•• 
stock  in  trade,  will  be  considered  in  equity,  although  not 
at  law,  as  personal  estate  to  all  intents  and  purposes,  what- 
ever may  be  the  form  of  the  conveyance;  so  as  to  be 
subject  to  all  the  equitable  rights  and  liabilities  of  the 
partners  and  their  creditors  ;  and  so  as  to  pass  to  the 
personal  representatives  and  distributees,  on  the  death  of 
II  partner,  except,  perhaps,  where  there  is  a  clear  and 
determinate  expression  of  the  deceased  partner  that  it 
shall  go  to  his  heir-at-law  beneficially  (h).  Other  instances 
wiU  be  mentioned  hereafter,  in  treating  of  conversion.  And 
under  that  head  it  will  also  be  seen,  that,  on  the  other 
hand,  an  interest  in  personal  estate  at  law  is  sometimes 
treated  as  real  estate  in  equity. 

(e)  Co.  Liti.  6  a;  2  BL  Com.  17 ;      &  Byth.  by  Sveet^  285. 
1  Grnifle  T.  1,  ft  1|  4  CnuM  T.  82,         (g)  Co.  Litt.  48  b. 
c.  20,  §  62 ;  1  Pm.  Shop.  T.  91.  (A)  Story's  Eq.  Jur.  §  674.    But 

(/)  1  Fres.  Shep.  T.  91 ;  2  Jarm.      see  2  Spence's  Eq.  Jur.  208—211. 
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TITLE  II. 

OF « THINGS  COBFOBEAL  AND  INOORPOBEAL. 


CHAPTER  L 

THINGS  COBFOBEAL  AND  INCOBPOBEAL  DISTINGUISHED. 

pabil     Things  are  further  divided  into  things  corporeal,  and  things 

incorporeal.      Corporeal  things  are  things  which  are  the 

~2^**      objects  of  sense,  consisting  of  such  things  as  may  be  seen 
ThingB         and  handled ;  such  as  houses  and  land    Incorporeal  things 
defined.        are  things  which  are  objects  of  the  mind  alone,  consisting 
of  rights  to  certain  benefits  derivable  from  or  connected 
with  corporeal  things,  whether  real  or  personal  (a). 
^  bsttmn      '^^  obtain  a  correct  notion  of  an  incorporeal  thing,  we 
^[g;^"^     must  be  careful  not  to  confound  together  the  profits  pro- 
duced and  the  hereditament  or  thing  which  produces  them 
— ^the  benefits  arising,  and  the  right  from  which  they  arise. 
An  annuity,  for  instance,  is  an  incorporeal  thing.;   for 
although  the  money,  which  is  the  fruit  or  product  of  tKe 
annuity,  is  of  a  corporeal  nature,  yet  the_annui1y  its^, 
which  £iroduces  that  money,  is  a  thing  invisible,  and  has 
only  a  mental  existence  (b).  So  the  right  to  shoot,  kill,  and 
take  game  is  an  incorporeal  hereditament  (c). 
Bemidnden       The  term  iucorporeal  hereditaments  is  sometimes  applied 
■ometimes      ^  remainders  and  reversions ;  but  it  would  -seem  more 
accurate  to  treat  of  them  rather  as  interests  in  things,  than 
as  things  or  subjects  of  property  themselves  (d), 

(a)  See  2  Bl.  Com.  17,  20;   1  (c)  Hooper  y.  Oarh,  L.  R  2  Q. 

Cruise  T.  1,  §  2,  7;  Burton,  §  4.  B.  202. 

(&)  2  Bl.  Com.  20;  8  Cmise  T.         (d)  1  Steph.  Com.  623. 
21,  c.  1,  §  1. 
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Some  incorporeal  hereditaments  which  are  rights  of  mere     ^t*n'"  i 

accommodation,  are  termed  easements.    Of  these  there  are — 

a  great  number ;  such  as  rights  of  way,  rights  to  receive 
air,  Kght,  and  water.  Others  which  are  directly  profitable,  Proftto  k 
are  called  profits  h  prendre  ;  such  as  rights  of  common  (e). 
A  profit  k  prendre  in  another's  soil  cannot  be  claimed  by 
custom,  for  this  reason,  among  others,  that  such  person's 
property  might  thus  be  subject  to  the  most  grievous 
burdens  in  favour  of  successive  multitudes,  as  the  in- 
habitants of  a  parish  or  other  district,  who  could  not 
release  the  right  (/). 

We  may  here  notice  the  division  of  things  real  into 
things  lying  in  livery  and  things  lying  in  grant,  in  cases 
not  within  the  stats.  7  &  8  Vict  c  76,  s.  2,  and  8  &  9  Vict. 
c.  106,  s.  2  (g).     Things  Ijring  in  Uvery  are  such  things  g^iying 
real  as  are  capable  of  actual  delivery,  and  comprise  cor- 
poreal hereiiitaments  in  possession,  and  also  certain  legal 
aggregates,  of  which  corporeal  hereditaments  form  the  prin- 
cipal  part ;    such  as  a  manor  consisting  of  land  and 
seignioriea     Things  lying  in  grant  comprise  remainders  xhingiirhig 
and  reveraJQPS,  and  all  incorporeal  hereditaments ;  because 
these   are  from  their  very  nature  incapable  of  actual 
delivery,  and  therefore  are  transferred  by  deed  of  grant. 
But  a  freehold  reversion  expectant  upon  a  lease  for  years 
lies  in  livery  as  wdljts  in  ^rant ;    although,  indeed,  the 
consent  of  the  termor  is  necessary  to  the  feoffment  (h).    A 
rectory  consisted  of  glebe  as  well  as  tithes,  and  is  a  cor-  nirtinouoa 
poreal  hereditament,  and,  as  such,  lies  in  livery.     But  JJJJJJ^'^ 
although  a  rectory  is  a  corporeal  hereditament,  the  advow-  <>'*««*«t. 
son  of  a  rectory  is  an  incorporeal  hereditament,  and  lies 


^                     (e)  Bart.  Comp.  §  1165 ;  Shelf,  i.  8. 

^                  Beil  Prop.  Acta,  6th ed.  2,  6.  (A)  Co.  Litt.  9  a^  49  a;  Barton, 

1^                     (/)  AU.'0€n.  y.  Maihiat,  4  K.  &  i  40,  42 ;  Watk.  Ooay.  8rd  ed.  by 

!                   J.  679, 591.  Preat  168, 171. 
Or)  Seeinft^  PtoiULT.13»o.  8| 
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ti^^ch  1  ^  graiit-  Tithes  alone,  in  the  sense  of  a  right  to  receive  a 
tenth,  were  an  incorporeal  hereditament ;  but  when  tithes 
were  parcel  of  a  rectoiy,  the  rectoiy,  as  the  principal^  drew 
toitself  the  accessory  (t).        — 


XUlie^,^ 


V 

\ 


(»)  1  Prak  Shep.  T.  9i,  213, 226,  n.  (1);  Co.  Litt.  832  a,  334  b. 


CHAPTER  11. 

OF  CERTAIN  KINDS  OF  INCORPOREAL  HEREDITAMENTS. 


Section  I. 
Of  Annuities. 

An  annuity,  in  the  widest  sense  of  the  term,  is  a  right  to  p^»  i-  t.  i, 

a  yearly  sum  not  payable  as  interest,  and  chargeable  both — 

upon  real  and  personal  estate,  or  either  upon  real  or  J^SSiJ^^ 
personal  estate  of  the  grantor  or  testator  who  created  the  JJJ^ 
annuity,  or  upon  his  person  only  (a).  But  an  annuity 
specifically  so  called,  as  distinguished  from  a  rent  charge, 
is  a  right  to  a  yearly  sum  not  payable  as  interest,  and 
chargeable  only  upon  theperson  or  personal  estate  of  the 
grantor  or  testator  by  whom  it  is  created ;  as,  if  a  grant  is 
made  of  the  sum  of  201  a  year,  without  expressing  out  of 
what  it  shall  issue,  no  land  at  all  shall  be  charged  with  it, 
but  it  is  a  mere  personal  annuity  (6).  And  a  rent  charge, 
as  distinguished  from  an  annuity,  is  a  right  to  a  yearly 
sum  not  payable  as  interest,  and  chargeable  only  on  the 
real  estate  of  the  g^tor  or  testator.  If  the  person  or  the 
personal  estate,  as  well  as  the  real  estate,  is  made  liable,  as 
both  most  commonly  are,  then  the  annual  payment  is  fre- 
qu^t!y>  if  not  generally,  called  an  annuity.  In  such  a  case 
the  grantee  m^t  elect  between  his  remedies  (c). 

There  are  several  ways  of  giving  annuities  by   wilL  ^^' 
Thus,  one  way  is  to  give  an  annuity  generally,  or  out  of  JSS!***^**  ^^ 

(a)  See  2  Bl.  Com.  40,  41 ;  2      Byth.  by  Sweet,  1 ;  Co.  LUt.  144  b. 
Jann.  ft  Byth.  by  Sweety  1, 2, 8, 5.  (c)  2  Jarm.  ft  Byth.  by  Sweet,  2, 

(6)  2  Bl.  Com.  40;   2  Jam.  ft      8)  Co.  Litt.  219;  144  b. 
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the  general  personal  estate.  A  second  way  is  to  direct  a 
certain  sum  to  be  appropriated  and  set  apart,  and  the 
income  thereof  paid  to  the  annuitant ;  or  a  sufficient  sum 
to  be  appropriated  and  set  apart  to  pay  an  annuity  of  a 
certain  amount ;  and  to  direct  that  after  the  death  of  the 
annuitant,  or  subject  to  the  payment  of  such  annuity,  such 
sum  shall  form  part  of  the  testator's  residuary  personal 
estate.  In  neither  of  these  ways  is  any  money  sunk  in 
providing  for  the  annuity;  the  fimd  which  produces  the 
annuity  remains  after  the  annuity  has  ceased  by  the  death 
of  the  annuitant  or  otherwise.  But  there  are  two  ways  of 
giving  an  annuity  by  sinking  money  in  the  purchase 
thereof  The  first  is,  to  give  a  definite  sum  of  money  to 
trustees,  with  a  direction  to  them  to  lay  it  out  in  the  pur- 
chase of  an  annuity.  The  second  is,  to  direct  trustees  or 
executors  to  lay  out  so  much  money  as  will  suffice  to  pur- 
chase an  annuity  of  a  certain  amount  In  the  one  case, 
the  sum  given  determines  the  amount  of  the  annuity.  In 
the  other,  the  annuity  specified  determines  the  amoimt  of 
the  sum  to  be  expended. 

In  the  absence  of  any  indication  to  the  contrary,  an- 
nuities created  by  will,  commence  from  the  death  of  the 
testator,  and  the  first  payment  becomes  due  at  the  end  of 
a  year  from  that  event  (d). 

A  personal  annuity,  that  is,  an  annuity  not  chaiged  on 
lands,  but  only  secm*ed  by  grant,  bond,  or  covenant,  or  be- 
queathed by  will,  may  be  limited  to  a  person  and  his  heirs 
in  fee  simple,  or  as  a  fee  conditional,  or  to  a  person  and 
his  heirs  pur  autre  vie  (e),  or  to  a  person  for  his  own  life 
or  for  a  term  of  years.  Such  an  annuity  in  fee  is  a  personal 
inheritance,  which  passes  under  a  general  bequest  of  the 
personal  estate  of  the  annuitant  (/). 


(d)  2  Rop.  L^.  by  White,  1245;      18 
11  Jann.  k  Byth.  by  Sweety  470. 

(e)  2  Jarm.  k  Byth.  by  Sweety      18. 


(/)  2  Jann.  ft  Byth.  by  Sweet,  5, 
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In  the  ordinary  acceptation  of  the  term,  an  annuity  im-  ijt»* /•  t.  5, 
ports  an  annual  sum  for  the  life  of  the  donee  only  (g) ;  and  p^^^^^^ 
hence,  if  an  annuity  is  given  indefinitely,  it  is  an  annuity  thjjjfft'ig 
for  his  life  only  (h).    But  in  connection  with  this  rule,  SSSniteiy. 
there  are  some  important  distinctions  : — 

1st  We  must  be  carefal  to  distinguish  from  the  gift  of  nisUiictioDi 
an  annuity,  the  gift  of  the  income  of  a  fund  The  gift  of  ^g^*"» 
the  income  of  a  fund,  whether  particular  or  residuary, 
whether  consisting  of  money,  or  of  stock,  or  of  £Uiy  other 
personalty,  without  limit  as  to  time,  and  without  any- dis- 
position of  the  corpus,  is  a  gift  of  the  fund  itself,  although 
without  words  of  limitation  to  the  executors  or  admiois- 
trators,  and  without  the  words  "  for  ever>"  or  any  equiva- 
lent expressions;  because  there  would  be  nobody  who 
could  ever  claim  the  capital,  if  it  were  not  held  to  belong 
to  the  person  to  whom  the  income  of  the  fund  is  so 
given  (t). 

2ndly.  There  are  cases  in  which,  although  an  annuity  is 
given  without  words  of  limitation,  yet  it  is  not  given  in- 
definitely, but  there  are  expressions  in  the  will  which  serve 
to  show  the  testator^s  intention  that  the  annuity  should 
have  a  perpetual  existence  (k). 

3rdly.  If  a  testator  dedicates  the  corpus  of  his  property, 
or  a  portion  of  the  corpus  of  his  property,  to  the  purpose  of 
purchasing  or  providing  an  annuity  of  a  certain  amount, 
without  indicating  that  such  annuity  is  to  be  of  less  dura- 


(ff)  See  remarks  of  Ix>rd  Gotten- 
ham,  C,  BUwiU  y.  SoberUi  Cn  & 
Ph.  280. 

(A)  TatesY,  Maddan,  8 Mac.  ft G. 
648,  and  cases  there  cited ;  Kerr  y. 
The  MiddUeex  HatpUal,  2  D.  M.  ft 
O.  588;  Lett  y.  SmdaU,  8  Sm.  ft 
O.  88;  2  D.  F.  &  J.  888.  V.-O. 
Wood,  in  EiU  y.  Matteyf  2  Johns,  ft 
Hem.  689. 


(t)  PhUipe  y.  Chanibertame,  4 
Ves.  50,  58 ;  StreU^  y.  WcUkinSi  1 
Had.  258;  dough  y.  Wynne,  2 
Mad.  188, 190 ;  BauUne  r.Jenninge^ 
18  Ves.  39;  BtgruM  y.  Oilee,  4 
Drewry,  843. 

(k)  Bolnimm  y.  Hunt,  4  Beay» 
450 ;  Paiwton  y.  Pa/mont  19  Beav» 
146 ;  Timine  y.  StackhovMe,  27  Beayi 
484 
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3PAWI.T.1  tion,  the  animitant  will  be  entitled  to  a  perpetual  an- 

nuity  (I). 

4thly.  Where  a  testator,  after  giving  an  annuity  to  a 
person  for  life,  proceeds  to  limit  it  over  to  another  person 
indefinitely,  and,  in  the  words  in  which  it  is  limited  over 
or  some  other  words  in  the  will,  the  annuity  is  spoken  of 
as  if,  without  reference  to  the  benefit  of  such  other  person, 
it  would  have  an  existence  beyond  the  life  of  the  prior 
taker ;  there  the  second  taker  has  a  perpetual  annuity  (m). 
5thly.  Where  a  testator,  after  giving  an  annual  sum  to 
certain  persons  for  their  lives,  proceeds  to  limit  it  over, 
after  their  decease  to  their  children,  and  directs  that  in 
case  any  of  such  persons,  the  prior  takers,  should  die  with- 
out issue,  then  the  annuity  shall  cease,  and  sink  into  the 
residue  of  the  estate,  and  there  is  no  provision  that  the 
several  shares  of  the  annuities  which  the  children  were  to 
take,  if  there  ivere  children,  shoiQd  fall  into  the  residue  on 
their  death,  whether  with  or  without  issue,  there  the 
children  take  perpetual  annuities  (n). 
Right  to  the  When  an  annuity  is  directed  by  will  to  be  purchased, 
MmSfaf  *"  without  reference  to  any  contingency,  the  annuitant  takes 
J5J~^  an  immediate  vested  interest  in  the  price  or  value  of  it ;  so 
^*^*^''  that  he  may  elect  to  take  the  price  or  value,  instead  of  the 
annual  payment  y  and  so  that  his  personal  representatives 
will  be  entitled  to  it,  though  he  happens  to  die  immediately 
after  the  testator,  and  though  the  annuity  is  not  to  be  pur- 
chased until  some  time  subsequent  to  the  testator's  death, 
and  though  the  money  with  which  it  was  to  be  purchased 

{T^KerrT.ThtMiddleaexEaspHal,  ham,  in  Stokes  y.  JTetw,  12  CI.  & 

2  D.  M.  &  G.  676,  688,  584,  687;  Fin.  161,  and  of  Lord  Truro  in 

8$ohes  T.  Heron,  2  Dni.  k  W.  89 ;  TcOet  r.  Maddan,  2  M.  &  Q.  640 ; 

12  C1.&  Fin.  161 ;  vitii  vhioh  com-  Mamergh  r.  Camj^heat  26  Beay.  644 ; 

pare  WiUon  y.  Maddiaonf  2  Y  &  C.  8  D.  &  J.  282. 

C.  C.  870;  Be  Orow^e  Truitiy  1  Gif.  (n)  ffedget  y.  Harpur,  3  D.  &  J. 

74 ;  ffUl  y.  JtaUepj  2  Johns.  &  Hem.  120,  reyernng  the  decision  of  Lord 

684.  Langdaierd  Beay.  479;  Fiddimg  y. 

(m)*8e6  remarks  of  Lord  Gotten-  Preekm,  6  W.  B.  861. 
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is  to  be  raised  by  a  sale  of  real  estate  after  the  death  of  a  pab*  lt.s, 
tenant  for  life  who  survived  the  annuitant  (o).  ■ 

The  principle  upon  which  the  Court  has  acted  in  thus 
frustrating  what  was  doubtless  in  most  of  these  cases  the 
design  of  the  testator,  is  this :  that  the  testator  has  dedi- 
cated a  certain  sum  for  the  benefit  of  the  annuitant ;  that 
he  takes  a  vested  interest  therein  at  the  moment  of  the 
testator's  death ;  and  that  it  would  be  useless  to  enforce  the 
purchase  of  an  annuity  when  the  annuitant  could  sell  it 
immediately  after  it  was  purchased. 

It  may  be  proper  to  suggest  that  when  a  testator  is  de- 
sirous  that  a  sum  of  money  should  be  laid  out  in  the  pur- 
chase of  an  annuity  at  a  future  time,  he  should  be  asked 
what  would  be  his  wish  in  the  event  of  the  intended  annui- 
tant dying  before  that  time — ^whether  he  would  wish  the 
principal  to  form  part  of  the  intended  annuitant's  personal 
estate^  or  whether  he  would  wish  it  to  sink  into  the  residue, 
or  to  lapse  for  the  benefit  of  the  heir,  in  case  it  is  to  be  raised 
out  of  the  proceeds  of  real  estate,  or  to  go  over  to  any  other 
person.  A  testator  desirous  that  an  annuity  shoidd  be 
purchased,  should  also  be  asked  whether  he  wishes  the  in- 
tended annuitant  to  have  the  option  of  taking  the  price  or 
value  of  the  annuity,  instead  of  the  annuity  itself.  And  if 
the  testator  does  not  intend,  as  in  almost  eveiy  case  he 
would  not  intend  to  give  any  such  option,  there  should  be 
a  clause  in  restraint  of  alienation  or  anticipation,  so  worded 
as  to  make  the  annuity  expressly  determinable  on  aliena- 
tion or  anticipation.  A  clause  merely  excluding  the  option 
of  taking  the  price  or  value  would  be  inoperative  (jp). 


(o)  1  Bop.  Leff*  byWhite*  640;  ford^  3  Swftns.  482;   Jkxmm  v. 

llJaniL&Bytli.l>7  Sweet,  468;  1  Htam,  1  Bum.  ft  M.  606;  WnoA- 

JariB*  WilK  2iid  ed.  826;  TaXa  V.  fnes<o»y.  ITotter,  2  Bom.  ft  M.  197 ; 

OMNfliNs  2  P.  W.  a08;  Banm  r.  Ford  y.  BatOey,  17  Bear.  8tt;  Be 

JUAoLeif^   3   Ves.    805;   Aiyfey  T.  Smone'*  VFtZ/,  27  Be«r.  824. 

Biilwp^  0  Yes.  6;  Palmer  y.  Cn^  (p)  Aotev.  Okmk,  28  Be»v.  588. 
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fabst.t.s,      Where  a  testator,  in  giving  an  annuity,  manifests  an 
— — —  intention  that  the  fund  which  is  to  produce  the  annuity 

Whetiier  an  '         ,  , 

anniiit7iaa  shall  coutinue  in  its  integrity  during  the  life  of  the 
**fan2F"^'  annuitant,  and  in  that  state  shall  go  over  to  another  per- 
son or  persons^  otherwise  than  as  residuary  legatee  or 
legatees,  after  the  death  of  the  annuitant ;  there^  in  case 
the  fund  is  not  suf&cient  to  produce  the  annuity,  the 
annuitant  is  not  entitled  to  have  the  deficiency  made  up 
out  of  the  corpus  of  the  fund  (j). 

But  where  a  testator  manifests  an  int^tion  that  the 
annuitant  shall  take  the  full  amount  of  the  annuity  at  all 
events,  the^e,  if  the  fond  which  is  to  produce  the  annuity 
proves  insufficient  to  answer  -it,  the  annuity  will  be  a 
chaise  upon,  and  the  deficiency  will  be  raised  out  of,  the 
corpus  of  the  fond,  unless  the  testator  provides  for  the 
deficiency  in  some  other  way  (r). 

And  where  the  terms  employed  do  not  of  themselves 
negative  an  intention  that  the  annuity  shall,  in  case  of 
default  of  income,  be  paid  out  of  the  corpus,  and  after  the 
death  of  the  annuitant  the  annuity  fond  is  to  fall  into  the 
residue  or  to  go  to  another  person  as  residuary  legatee, 
there  also,  if  the  fund  proves  insufficient  to  answer  the 
annuity,  the  deficiency  will  be  payable  out  of  the 
corpus  (s). 

It  would  seem,  then,  that  to  determine  whether  an 
annuity  is  payable,  in  case  of  deficiency  of  income,  out  of 
the  corpus  of  a  fimd,  these  questions  must  be  asked  : 


(9)  Bahei'  y.  Baher,  6  Ho.  of 
Lords,  616,  reversing  deciBion  of  the 
Courts  below,  20  Beay.  548 ;  7  D. 
H.  &  G.  681 ;  Hindu  y.  Taj^ry  20 
Beay.  109  ;  Addec&tt  y.  AddecoU,  29 
Beay.  460;  Sheppard  y.  Sheppard, 
82  Beay.  194. 

(r)  Se6  Bemarks  of  Lord  Ohelma- 
tod|  Cf  and  Lord  GranworUit  in 


Baker  y.  -fioiber,  6  Ho.  of  LordS}  616 ; 
BrigU  y.  LavrcfuTy  8  D.  &  J.  148; 
BtrcA  y.  SherrcM,  L.  B.  4  Eq.  Ca& 
£8  ;  2  Ch.  Ap.  644. 

(s)  Wright  y.  CaUendert  2  D.  11 
ft  G.  652;  Perkins  y.  Ooohe,  2 
Johns.  &  H.  898;  Upton  y.  Vanner, 
1  Dr.  ft  Sm.  594. 
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1st,  Are  there  any  words  which  not  merely  express  an  ^AKttT.% 
intention  that  the  annuity  is  to  be  paid  out  of  the  income,  ^'  '*'  ' 
but  also  negative  an  intention  that  it  should  be  paid  out 
of  the  corpus  ?  2ndly.  If  there  are  no  such  words,  is  there 
any  indication  that  the  annuity  fund  shall  in  every  event 
continue  entire  during  the  life  of  the  annuitant?  or,  on 
the  other  hand,  is  there  any  indication  that  the  annuitant 
shall  take  the  full  amoimt  of  the  annuity  at  all  events  ? 
If  the  answer  to  these  questions  be  not  clear,  then  we 
must  inquire,  3rdly,  Is  any  disposition  of  the  fund  made 
after  the  death  of  the  annuitant  ?  If  it  is  directed  to  fall 
into  the  residue,  or  it  is  given  to  residuary  legatees,  as 
residuary  legatees,  then  the-  annuity  is  payable  out  of  the 
corpus,  in  case  of  default  of  income  (0*  -And  the  reason 
is  this  :  a  testator  usually,  if  not  invariably,  contemplates 
a  sufficiency  of  assets  for  all  the  purposes  of  his  will, 
unless  he  expressly  provides  for  the  case  of  a  deficiency ; 
and  he  intends  a  pecuniary  benefit  of  a  certain  amount 
for  his  annuitants.  Whereas,  for  his  residuary  legatees 
he  only  designs  that  measure  of  benefit  which  they  may 
happen  to  receive  after  the  fall  accomplishment  of  all  < 
the  specific  purposes  of  his  will.  But  if,  on  the  other  ^ 
hand,  the  testator  directs  that  after  the  death  of  the 
annuitant,  the  annuity  shall  go  over  to  other  persons, 
otherwise  than  as  residuary  l^atees^  there  the  annuity  is 
not  payable  out  of  the  corpus  in  case  of  default  of  in- 
come (u).  And  the  reason  is  this  :  the  persons  to  whom 
the  annuity  fund  is  limited  after  the  death  of  the  annui- 
tant are  as  much  special  objects  of  the  testator's  bounty,  to 

(0  Wright  Y.  OaUender,  2  D.  M.  Chancellor  Wigram,  in  AU,-€ftn.  r. 

k  0. 652 ;  May  r.  Bennett,  1  Bass.  Patddenf  8  Hare,  661 ;  Stdfox  r. 

870 ;  Wrougkton  t.  Colquhoun,  1  De  Sugden,  1  Johns.  284. 

Gex.  ft  Sm.  86 ;  Mille  y.  DrewiU,  (u)   Baker  y.  Baker,  6  Ho.  of 

20  Beay.  682,  and  the  remarks  of  Lords,  606 ;  Au,-Qen,  y.  Poulden,  8 

Lord  Chelmsford,  C,  in  Baker  y.  Hare,  555 ;  EaHe  y.  BeUingham,  24 

Baker,  6  Ho.  of  Lords,  623 ;  Vice-  Beay.  445. 
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OP  ANNUniEiS. 


Oewerof 
annuity. 


PA»f  I.  T.  J,  a  definite  amount,  as  the  annuitant  himsell    The  question 

in  such  case  is  not  between  a  person  who  is  to  receive  an 

annuity  of  a  certain  amount,  and  a  person  who  is  to 
.  receive  a  residue  of  an  uncertain  amount ;  but  it  is  a  ques- 
tion between  a  tenant  for  life  and  a  remainder  man. 

The  use  or  the  absence  of  the  word  "  annuity"  does  not 
affect  the  question  (x). 

It  will  be  evident  from  what  has  been  said  that  it  is 
highly  expedient  to  declare  whether  or  not  it  is  the 
intention  that  in  case  of  deficiency  of  income,  the  annuity 
should  be  payable  out  of  the  capital ;  and  that  where  this 
is  not  expressed,  there  must  often  be  the  greatest  danger 
of  forming  a  wrong  opinion  upon  the  question. 

If  an  annuity  is  charged  upon  a  fand  which  fails  during 
the  life  of  the  annuitant,  the  annuity  will  also  fail,  although 
expressly  given  for  life  (y).  And  whenever  an  annuity  is 
granted  for  the  performance  of  any  duty  or  service,  and 
the  grantee  refuses  or  neglects  to  perform  it,  the  annuity 
becomes  extinct  («).  And  so  if  an  annuity  is  granted  for 
a  piece  of  land,  and  the  land  is  evicted  by  an  elder  title, 
the  annuity  ceases  (a). 

Where  a  testator's  effects  are  insufficient  to  satisfy  an 
annuity  and  the  pecuniary  legacies  bequeathed  by  his  Will, 
the  annuity  is  to  be  valued,  and  the  annuitant  is  entitled 
at  once  to  the  amount  of  the  valuation,  subject  to  an  abate- 
ment in  proportion  to  the  abatement  of  the  pecuniaiy 
legacies ;  and,  if  the  annuitant  has  died,  his  representa- 
tives are  nevertheless  entitled  to  the  whole  of  such  abated 
amount  (&). 

When  the  corpus  of  an  estate  charged  by  wiU  with 
annuities  is  insufficient  to  pay  the  arrears,  it  will  be 


Atoteuenk. 


(a;)  MUU  y.  DrewiU,  20  Beay. 
682. 
(y)  2  Bop.  Leg.  by  White,  1482. 
(s)  2  Jann.  &  Byth.  by  Sweet, 


61 ;  Co.  Litt.  204  a. 

(a)  Co.  Litt  204  a. 

(6)  WroughUm   y.  Co^juAotm,  1 
De  a.  k  S.  857. 
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divided  between  the  annuitants  in  proportion  to  the  value  Pjjm|.  t.  «, 

OH.  %f  f,  1. 

of  their  respective  annuities.     If  all  the  annuitants  be  

living  at  the  period  of  the  division,  the  value  must  be 
ascertained  as  at  the  death  of  the  testator.  If  they  be  all 
dead,  the  values  must  be  taken  to  be  the  respective 
amounts  of  arrears ;  but  if  some  be  dead  and  others  living, 
the  value,  as  to  the  former,  will  be  taken  at  the  amount 
of  their  arrears,  and  as  to  the  latter  at  the  amount  of 
their  arrears  added  to  the  calculated  value  of  the  future 
payments  (c). 

The  rules  of  construction  of  legacies  generally  apply  to  ooMtnidUm 
gifts  of  annuities  (d). 

By  certain  statutes  (with  some  exceptions)  memorials  of  isnnimentor 
the  particulars  of  instruments  creatmg  life  annmties  or 
rent  charges  were  required  to  be  enrolled  in  Chancery. 
These  enactments  were  repealed  But  it  has  since  been 
provided,  by  the  statute  18  Vict.  c.  15,  that  life  annuities 
and  rent  charges,  otherwise  than  by  marriage  settlement 
or  by  will,  shall  not  affect  any  hereditaments,  as  to  pur- 
chasers, mortgagees,  or  creditors,  unless  and  until  regis- 
tered.   Thus — 

By  the  statute  53  Geo.  3,  c.  141,  s.  2,  it  is  enacted.  Enrolment 

under  >w» 

"That,  within  thirty  days  after  the  execution  of  every  J'l^-^'^ 
deed,  bond,  instrument,  or  other  assurance,  whereby  any 
annuity  or  rent  charge  shall,  from  and  after  the  passing  of 
this  Act,  be  granted  for  one  or  more  life  or  lives,  or  for 
any  term  of  years  or  greater  estate  determinable  on  one 
or  more  life  or  liyes,  a  memorial  of  the  date  of  every  such 
deed,  bond,  instrument,  or  other  assurance,  of  the  names 
of  all  the  parties  and  of  all  the  witnesses  thereto,  and  of 
the  person  or  persons  for  whose  life  or  lives  such  annuity 
or  rent  charge  shall  be  granted,  and  of  the  person  or 
persons  by  whom  the  same  is  to  be  beneficially  received, 

(e)  Todd  T.  BiOb^i  27  Beay.  S53.        (d)  2  Bop.  Leg.  by  White,  1484. 
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PABfLr.t,  the  pecuni&iy  consideration  or  considerations  for  granting 

VBa    Zy   Ba   Am 

the  same,  and  the  annual  sum  or  sums  to  be  paid,  shall  be 

enrolled  in  the  High  Court  of  Chancery."  This  Act  was 
amended  and  explained  by  the  statute  3  Geo.  4,  &  92,  as 
to  the  description  of  the  witnesses  in  the  memorial,  and 
as  to  non-enrolment  of  collateral  deeds ;  and  by  the  statute 
7  Greo.  4,  c.  75,  as  to  the  names  of  the  witnesses  in  the 

^'"^P^'^*^  memorial  By  sect  10  of  the  statute  33  Geo.  3,  c.  141, 
it  is  enacted,  "  That  this  Act  shall  not  extend  to  Scotland 
or  Ireland,  nor  to  any  annuity  or  rent  chaige  given  by 
wiU  or  by  marriage  settlement  or  for  the  advancement  of 
a  child,  nor  to  any  annuity  or  rent  charge  secured  upon 
freehold  or  copyhold  or  customary  lands  in  Great  Britain 
or  Ireland  or  in  any  of  his  Majesty's  possessions  beyond 
the  seas,  of  equal  or  greater  annual  value  than  the  said 
annuity  (over  and  above  any  other  annuity  and  the 
interest  of  any  principal  sum  charged  or  secured  thei^on 
of  which  the  grantee  had  notice  at  the  time  of  the  grant) 
whereof  the  grantor  is  seised  in  fee  simple  or  fee  tail  in 
possession,  or  the  fee  simple  whereof  in  possession  the 
grantor  is  enabled  to  charge  at  the  time  of  the  grant,  or 
secured  by  the  actual  transfer  of  stock  in  any  of  the  public 
funds,  the  dividends  whereof  are  of  equal  or  greater  annual 
value  than  the  said  annuity ;  nor  to  any  voluntary  annuity 
or  rent  charge  granted  without  regard  to  pecuniary  consi- 
deration or  money's  worth ;  nor  to'  any  annuity  or  rent 
charge  granted  by  any  body  corporate,  or  under  any  autho- 
rity or  trust  created  by  Act  of  Parliament." 

B«M«iof  By  the  statute  17  &  18  Vict  c.  90,  the  above  statutes 

were  repealed  as  to  future  transactions.      But  by  the 


ion 

M  vtofc  '  statute  18  Vict  c.  15,  s.  12,  it  is  enacted  that,  "  any  annuity 
or  rent  charge  granted  after  the  passing  of  this  Act,  bther- 
wise  than  by  marriage  settlement^^or  one  or  more  life  or 
lives,  or  for  any  term  of  years  or  greater  estate  determin- 
able on  one  or  more  life  or  lives,  shall  not  afifect  any  lands. 
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tenements,  or  hereditaments  as  to  purchasers,  mortgagees,  pabii.t.2, 

vAa    Mp   Ba    Xp 

or  creditors,  imless  and  until  a  memorandum  or  minute  

containing  the  name,  and  the  usual  or  last  known  place 
of  abode,  and  the  title,  trade,  or  profession'  of  the  person 
whose  estate  is  intended  to  be  affected  thereby,  and  the 
date  of  the  deed,  bond,  instrument  or  assurance  whereby  the 
annuity  or  rent  charge  is  granted,  and  the  annual  sum  or 
sums  to  be  paid,  shall  be  left  with  the  senior  master  of 
the  Court  of  Common  Pleas  at  Westminster,  who  shall 
forthwith  enter  the  particulars  aforesaid  in  a  book  in 
alphabetical  order  by  the  name  of  the  person  whose  estate 
is  intended  to  be  affected  by  the  annuity  or  rent  charge, 
together  with  the  year  and  the  day  of  the  month  when 
every  such  memorandum  or  minute  is  so  left  with  him." 
By  s.  14,  however,  "  the  provisions  of  this  Act  shall  not 
extend  to  require  the  registry  of  annuities  or  rent  charges 
given  by  will "  (e). 


Section  II. 
0/  Bmts  (/). 


A  rent  is  a  right  to  a  certain  thing,  whether  money,  or  fabti.t.s, 
a  chattel,  or  service,  to  be  rendered  periodically,  as  a  com-  — '- — — 
pensation  or  acknowledgment  for  the  possession  of  real  »rent. 
estate,  or  as  a  charge  thereon  (g).    There  are  at  common 
law  three  kinds  of  rents :  rent  service,  rent  charge,  and 
rent  seek  (A). 

Bent  service  is  a  rent  by  which  a  tenant  holds,  and  Rene 
wliich  has  some  corporeal  service,  as  fealty  at  the  least 

(e)  As  to  the  dkchiurge  of  annui-  (g)  See  Co.  Litt.  142  a,  144  a; 

Uaa  and  reat  charges,  see  end  of  2  Bl.  Com.  41;  Woodfall's  Land. 

C.  8,  in  Part  II.  Tit.  10.  and  Ten.  7ih  ed.  809 ;  and  infhs 

(/)  See  Part  III.  Tit.  12,  c.  1,  Part  III.  T.  12,  o.  1,  s.  9. 

a.  9^  on  Beflorratipnjk  (h)  XAtU  s.  2ia, 


IHnTM'i 
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parult.2,  incident  to  it;  and  for  this  the  lord  might  distrain  of 

Ch.  2,8. 2.  '  ^^ 

common  right,  without  reserving  any  special  power   of 

distress,  provided  he  had  in  himseK  the  reversion  or 
hiture  estate  of  the  lands  or  tenements,  subject  to  or  ex- 
pectant upon  the  lease  or  particular  estate  of  the  lessee  or 
grantee  (t). 

^^  A  rent  charge  is  a  rent  granted  by  or  reserved  to  a 

person  seised  of  land,  to  be  payable  out  of  or  chargeable 
on  such  land,  and  secured  by  a  clause  of  distress,  and 
generally,  except  in  the  case^oTcopyholds,  by  a  power  of 
entry,  either  at  common  law,  by  means  of  a  special  con- 
dition that  the  grantee  may  enter  and  take  the  profits 
until  pajonent  or  satisfaction,  or  else  byway  of  use;  as 
where  a  conveyance  is  made  to  C.  and  his  heirs,  to  the  use 
that  B.  may  receive  an  annual  sum ;  and  to  the  further 
use  that  if  unpaid,  he  may  enter  and  take  the  profits  until 
he  is  satisfied.  K  the  grantee  assigns  this  annual  sum, 
the  right  of  entry  by  way  of  use  passes  with  it  to  the 
assignee  (A).  These  powers  of  entry  cannot  be  given  in 
the  case  of  copyholds,  because  they  are  not  within  the 
Statute  of  Uses,  and  because  the  tenant  cannot  convey  a 
copyhold  estate  except  by  surrender  (l). 

Rent  teck.  A  rent  scck,  or  barren  rent  (reditus  siccus),  is  nothing 
more  than  a  rent  for  the  recovery  of  which  no  power  of 
distress  is  given,  either  by  the  rules  of  the  common  law,  or 
the  agreement  of  the  parties  (m). 

Ezteniim         The  remedy  by  distress  is,  however,  extended  by  the 

by  dSri.  statuto  4  Gco.  2,  c.  28,  s.  5,  to  the  proprietors  of  what 
were  formerly  called  rents  seek ;  and  by  the  statute  3  &  4 
Will.  4,  c.  42,  s.  37, 38,  it  is  given  to  the  executors  or  ad- 

{%)  8  Cruise  T.  28,  c.  1,  §  4;  Co.  Watk.  Cony.  Srd  ed.  by  Preet.  164. 

Litt.  87  b,  141  b,  142  a ;  Watk.  Conr.  (Z)  2  Jarm,  &  Byth.  by  Sweet,  49. 

8rd  ed.  by  Prest.  152.  (m)  8  Cruise  T.  28,  c.  1,  §  11 ; 

(h)  2  BL  Com.  42 ;  2  Jaim.  ft  Watk.  Cony.  Srd  ed.  by  Fresi  154 ; 

Byth.  by  Sweet,  2,  45^8 ;  Idtt.  Litt.  s.  217, 218. 
8.  217,  218 ;  Co.  Litt.  203  a,  n.  8  ,• 
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I 

minifitrators  of  the  proprietors  of  such  rents,  even  after  pamlt.  2, 

Ch.  Sy  8.  2. 

the  termination  of  the  leases  upon  which  such  rents  are.  — 

reserved. 

Although  every  species  of  rent  is  comprised  in  the  pre- 
ceding division,  yet  there  are  some  rents  which  are  known 
by  particular  names.    Thus,  the  certain  established  rents  Bants  of 
of  the  freeholders  and  ancient  copyholders  of  manors  are 
called  rents  of  assise.    Those  of  the  freeholders  are  fre- 
quently called  chief  rents  (reditus  capitales),  and  both  chiefrauu. 
sorts  are  indifferently  denominated  quit  rents  (quieti  redi-  Qnitranti. 
tus)>  because  thereby  the  tenant  goes  quit  and  free  of  all 
other  services  (n).    Back  r^nt  is  only  a  rent  of  the  full  luckrait. 
value  of  the  tenement,  or  near  it  (o).    And  a  fee  farm  rent  Fee  &nn 
is  a  perpetual  rent  reserved  on  a  conveyance  of  land  in  fee 
simple  (p). 

By  the  statute  42  Geo.  3,  c.  116,  s.  154,  where  the  land  Land  tax 
tax  has  not  been  redeemed  in  due  time  by  the  owner  of  ^*„'JJ. 
the  land,  it  may  be  purchased  by  any  other  person,  in  whoso 
hands  it  is  converted  into  a  fee  farm  rent^  with  all  the 
remedies  of  rent  reserved  upon  a  lease  (3). 

Since  the  statute  of  Quia  Emptores,  no  rent  service  can  BeeemUon 

of  a  rent 

have  been  reserved  by  a  subject  on  a  total  alienation  of  his  "a"^««»  ««* 

*'  *'  charge,  or 

estate ;  nor  could  it  ever  be  so  reserved  as  to  be  payable  to  ""*  ***** 
any  other  person  than  the  actual  grantor  of  the  estate  in 
the  land  (r).  But  rents  charge  and  rents  seek,  as  they  may 
be  created  by  grant  from  the  owner  of  the  land  while  he 
retains  his  property  in  it,  so  may  they  also  be  reserved  on 
a  total  alienation  (s). 

Bent  charges  were  considered  as  contrary  to  the  policy  ^L^ 
of  the  common  law ;  for,  by  reason  of  the  rent  charge  the  ^^j*^ 
person  who  was  to  pay  it  was  less  able  to  perform  the  ^^^ 

(n)  2  BL  Com.  28;  8  Croise  T.  (q)  Burton,  §  1131. 

28, 0. 1,  i  12.  (r)  Burton,  §  1102;  Lilt.  8.  215, 

(o)  2  Bl.  Com.  48.  216 ;  345-6 ;  Co.  Litt.  148  b. 

(p)  8  Cniifle  T.  28,  o.  1,  ( 18 ;  Co.  (t)  Burton,  §  1 103. 
Liti  148  b,  n.  5, 

c2 
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military  services  to  which  he  was  bound  by  his  tenure,  and 
the  grantee  of  the  rent  charge  was  under  no  feudal  obliga- 
tions of  service ;  and  therefore  a  rent  charge  was  said  to  be 
against  common  right  (t). 

A  rent  charge  may  be  created  either  by  grant  at  common 
law  or  by  means  of  the  Statute  of  Uses  (u).  And  it  may 
be  also  conveyed  to  uses,  which  will  be  executed  by  the 
statute,  so  that  the  grantee  immediately  acquires  actual 
seisin  or  possession  of  the  rent  by  virtue  of  the  sta- 
tute (x).  The  operation  of  the  Statute  of  Uses  is  the  same 
in  the  case  of  rents  as  in  that  of  lands  (y) ;  for  it  only 
transfers  the  legal  estate  in  the  rent  to  the  first  cestui  que 
use  :  so  that  a  use  of  a  rent  upon  a  use  is  only  a  trust  (z). 
But  a  rent  cannot  be  newly  created  by  bargain  and  sale, 
because  there  is  no  rent  in  esse  in  the  bargainor  to  be 
executed  in  the  cestui,  que  use  (a). 

No  peculiar  form  of  wbrds  is  necessary  for  the  creation 
of  rents  seek  or  rents  charge.  Thus,  if  one  man  grants  to 
another,  that,  if  he  be  not  paid  20&  every  Christmas,  he 
may  distrain  for  it  in  certain  lands  of  the  grantor;  this 
annual  sum,  unless  it  be  more  formally  charged  on  other 
lands,  is  a  rent  charge  issuing  out  of  those  specified  (i). 
So,  if  land  is  devised  by  will,  "  subject  to,"  or  "  charged 
with,"  or  "upon  condition  to  pay"  a  rent  or  annuity,  this 
(without  any  clause  of  distress)  is  sufficient  to  create  a  rent 
seek,  which  will  come  within  the  provisions  of  the  stat  4 
Geo.  2,  c.  28,  s.  5  (c). 


(«)  8  Cruiae  T.  28,  c.  1,  §  7;  Co. 
Litt.  164  b,  298  a,  n.  2. 

(tt)  3  Cruise  T.  28,  c.  1,  §  8;  Co. 
Litt.  271  b,  n.  1,  VII.,  8 ;  GifheHaon 
y.  BkhourdB,  4  Hurl.  A;  Norm.  277  j 
and  5  Hurl.  A;  Nonn.  458. 

(a;)  Bedia,  app.,  Blainf  reap.  18 
C.  B.  (N.  S.)  90. 

(y)  As  to  which,  see  iiifns  Part  II. 
Tit  8,  c.  1, 


(z)  Co.  Litt.  271  b,  n.  1,  VH.  8; 
815  a,  n.  1 ;  298  a»  n.  2;  8  Cruise  T. 
28,  c.  2,  §  24,  26 ;  2  Jann.  &  Byth. 
by  Sweet,  8. 

(a)  See2  Jarm.  ABytkbySweet, 
8. 

(6)  Co.  Litt.  147  a;  Burton, 
§  1105. 

(c)  Burton,  §  1110;   see  supra, 
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A  rent  cannot  be  reserved  out  of  a  rent  (d).    Indeed  a  paet  i.  t.  j, 

^   ^  Ch.  3,8.3. 

rent  must  in  general  issue  out  of  lands  or  tenements  of  a  

^  Out  of  what 

corporeal  nature,  whereto  the  grantee  may  have  recourse  JJ'JJ^i 
to  distrain  («).  But  by  the  statute  5  Geo.  3,  c.  17,  certain 
ecclesiastical  persons  may  reserve  a  rent  out  of  tithes  or 
other  incorporeal  hereditaments.  A  rent  may  also  be 
reserved  by  the  Crown  out  of  an  incorporeal  hereditament, 
by  prerogative  (/).  And  a  rent  may  be  reserved  upon  a 
grant  of  an  estate  in  remainder  or  reversion ;  for,  though 
the  grantee  cannot  distrain  during  the  continuance  of  the 
particular  estate,  yet  there  will  be  a  remedy  by  distress 
whenever  the  remainder  or  reversion  comes  into  posses- 
sion (ff). 

A  person  entitled  to  a  rent  service  cannot  acquire  a  sewnofa 
seisin  in  deed  before  the  rent  becomes  due ;  for  nothing 
but  the  actual  receipt  of  it  will  have  that  effect.  And  the 
only  mode  of  acquiring  a  seisin  in  deed  of  a  rent  charge, 
when  created  by  a  grant  at  common  law,  is  by  the  actueil 
receipt  of  the  whole  or  some  part  of  it.  But  where  a  rent 
is  created  by  means  of  a  conveyance  to  uses,  the  grantee 
immediately  acquires  a  seisin  by  the  words  of  the  sta« 
tute  (A). 

A  rent  service,  that  ia,  the  incorporeal  hereditament  Awntto 

"*■  nui  pro* 

itself,  ia  real  property,  and  descends  or  devolves  to  the  p**^ 
person  entitled  to  the  reversion  of  the  lands  out  of  which 
the  rent  issues.  But  an  amount  of  rent  service  actually 
due  is  personal  property  of  the  person  entitled  to  the  rent 
service  at  the  time  it  became  due.  If,  therefore,  a  lessor 
seised  in  fee  who  is  entitled  to  a  rent  service  outlives  the 
day  on  which  an  amount  becomes  due,  it  will  go  to  his 

(cQ  3  Crnke  T.  28,  o.  1,  §  17;  1  (/)  1  Pros.  Shep.  T.  81;  8  Cruise 

PWi.  Sliep.  T.  81.  T.  28,  c.  1,  §  18,  23 ;  Co.  Litt  47  a. 

(e)  Co.  Litt  47a,  142  a,  144  a;  {ff)  3  Cruise  T.  28,  a  1,  §20;  Co. 

3  Cmiso  T.  28,  c.  1,  §  16;  2  Jarm.  Litt  47  a,  142  a. 

ft  Byth.  l^  SwMt,  3,  4)  1  Pies.  (h)  3  Cmise  T.  28,  c.  1,  §  15. 
Shep.  T.  81. 
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i>"i- T.  ^  executor  or  administrator :  but  if  he  dies  before  that  day  it 

will  go  to  his  heir  as  incident  to  the  reversion,  and  form 

part  of  the  personalty  of  the  heir,  when  due  {%).  A  rent 
charge  of  inheritance  is  also  real  property,  jdescendible  to 

0 

the  heir.  But  an  amount  of  rent  charge  actually  due  is 
personal  property,  of  the  person  entitled  to  the  rent  charge 
at  the  time  it  became  due  (k). 

J^**  A  rent  charge  may  be  limited  in  fee,  or  in  tail,  or  for 

life  of  the  grantor  or  grantee  or  any  other  person,  or  for  any 
number  of  lives  or  yeara  (I).  A  person  may  be  tenant  by 
the  curtesy  of  a  rent  service,  where  he  is  entitled  to  the 
reversion,  as  also  of  a  rent  charge  (m) ;  and  a  rent  service 
or  a  rent  charge  in  fee  or  in  tail  is  also  subject  to 
dower  (n). 

A  rent  charge  being  against  common  right  (o),  the 
grantee  in  tail  of  a  rent  charge  de  novo,  if  there  was  no 
limitation  over  of  it  in  fee,  acquired  by  a  common  recovery 
a  base  fee  only,  determinable  upon  his  decease  and  failure 
of  issue  in  tail  And  a  widow  of  a  tenant  in  tail  of  a  rent 
charge  who  has  died  without  issue,  has  no  dower.  And  if 
a  tenant  in  fee  of  a  rent  charge  dies  without  heirs  and  with- 
out having  devised  the  rent,  the  rent  does  not  escheat,  but 
sinks  into  the  land  (p). 

J^^^  The  28th  section  of  the  Wills  Act,  1  Vict  c.  26,  which 
supplies  the  want  of  words  of  limitation,  is  only  applicable 
to  a  devise  of  real  estate  actually  existing  at  the  time  of 
the  testator's  death.  So  that  it  applies  to  a  rent  charge  in 
fee  simple  or  a  fee  farm  rent  vested  in  him  at  that  time, 
but  not  to  a  rent  charge  which  he  creates  de  novo  by 
his  will  (^).    And  hence  in  creating  a  rent  charge  in  fee  de 

(i)  See  8  Cruise  T.  28,  c.  1,  §  55.  (o)  See  finpra,  p.  19. 

{k)  See  8  Cniifie  T.  28,  c.  3 ,  §  62.  (p)  Co.  Litt.  298  a,  n.  2 ;  2  Jum. 

{I)  3  CruiBe  T.  28,  c.  2,  §  2, 3.  ft  Byth.  by  Sweet,  62. 

{m)  8  Craifle  T..28,  c.  2,  §  10.  {q)  NiehoU  y.  Homkm,  10  Hare, 

{n)  8  CruiBe  T.  28,  c.  2,  §  18, 14.  842. 


oommenoe  in 
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novo  even  by  will,  notwithstanding  the  28th  section  of  the  ^»'r/-  t.  2> 

Wills  Act,  it  is  still  necessaiy  to  use  the  words  of  limita 

tion  "  and  Jiis  heirs/'  or  words  eqnivafent  thereto.  But  if 
it  is  desired  to  grant  an  annuity  .or  rent  charge  of  inheri- 
tance  de  novo,  it  is  not  sufficient  to  use  words  of  limitation. 
For  it  seems  from  the  books,  that  if  a  man  grants  an 
annuity  or  rent  charge  de  novo  without  saying  "  for  him- 
self and  his  heirs,"  it  will  determine  by  the  death  of  the 
grantor,  even  though  made  to  the  grantee  and  his  heirs  {r}. 

A  rent  charge  may  be  granted  de  novo,  so  aa.  to  coin-  Bent  to 
mence  at  a  future  time,  within  the  rule  against  perpetui-  ^*«" 
ties  ($).  But  a  rent  in  esse  or  already  created,  cannot  be 
granted  to  commence  in  faturo;  because  to  such  a  rent 
there  may  be  a  precedent  title,  and  the  person  having  such 
title  would  not  be  able  to  discern  against  whom  to  proceed 
for  recovering  it  (t). 

On  a  grant  of  the  reversion  or  of  a  part  of  tilie  land  in  Eent  panes 
reversion,  the  rent,  or  a  proportionable  part  thereof,  passes  eion.  ^  ^ 
immediately  with  the  reversion,  as  an  incident,  without 
any  express  mention  of  it  in  the  grant  (u). 

A  rent  may  be  Innited  de  novo,  so  as  to  cease  for  a  time  Bent  limited 
only,  and  afterwards  to  revive  (x),  a  time. 

If  two  tenants  in  common  or  two  persons  severaUy  seised  Grant  of 

rent  l^ 

of  land  join  in  titie  grant  of  a  rent  of  a  certain  amount,  the  tenants  in 

*»  *->  '  common,  or 

grantee  shall  have  two  rents  of  that  amount  (y),  by  reason  ^^g^S?" 
of  the  severalty  of  the  seisin  or  ownership,  and  the  want  of  "***^ 
words  apportioning  the  liability  of  rent  between  or  among 
the  grantors,  and  also  by  reason  of  the  rule  that  a  grant 


(r)  See  Co.  Litt.  144  b;  2  Jarm.  Feame,  529;  Watk.  Cony.  8rd  ed. 

&  Byth.  by  Sweet»  6 ;  2  Vin.  Ab.  by  Prest.  158. 

505.  (u)  3  Cruise  T.  28,  c.  8,  §  29. 

(•)  Bee  infra,  Flai  II.  T.  9,  c.  1,  (x)  %  CraiBo  T.  28,  c.  2,  §  23. 

a.  5 ;  aUberUon  v.  Biehardi,  4  Hurl.  (y)  Co.  Litt.  197  a;  1  Fres. Shep. 

ft  Norm.  277 ;   5  HurL  &  Nonn.  T.  98 ;  Watk.  Cony.  8rd  ed.  by 

458.  Prest.  SS,  159. 

(0  3  Cmise  T.  28,  c.  2,  §  21,  22; 
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shall  be  construed  most  strongly  against  tlie  grantor  and  in 
favour  of  the  grantee  («).  Hence  it  is  observed  by  Preston, 
that  "  when  tenants  in  common  mean  to  join  in  creating 
one  entire  rent,  payable  out  of  the  property,  they  must,  to 
avoid  the  construction  of  Law  which  would  treat  each  of 
them  as  granting  a  distinct  rent  out  of  his  part,  make  a 
conveyance  to  uses,  and  raise  the  rent  by  declaration  of 
uses  "  (a).  But  if  two  tenants  in  common  create  an  estate, 
reserving  a  rent  to  them  and  their  heirs,  they  shall  have 
but  one  rent,  according  to  their  express  reservation  (6). 
And  if  two  persons  grant  a  personal  annuity,  the  grantee 
shall  have  but  one  annuity  (c). 

An  annuity  bequeathed  by  will,  though  payable  out  of 
lands  and  secured  by  powers  of  distress  and  entry,  is  liable 
to  legacy  duty  (d),  which  must  be  paid  by  the  annuitant, 
imless  the  testator  manifests  an  intention  that  it  should  be 
paid  out  of  his  residuary  estate  (e).  Where  a  testator  devises 
real  estate,  subject  to  the  pajrment  of  a  "  clear  yearly  rent 
charge  or  annuity,"  or  "  one  annuity  or  clear  yearly  sum," 
the  annuitant  takes  that  amount  clear  of  the  legacy 
duty  (/).  And  where  lands  are  to  the  use  (inter  alia)  that 
a  person  shall  take,  from  and  out  of  the  same  premises,  a 
certain  annuity  or  yearly  rent  charge,  to  be  paid  clear  of 
all  taxes  and  deductions,  the  annuity  is  to  be  paid  clear  of 
legacy  duty,  and  is  a  charge  upon  the  land  (g).  And  so  in 
other  cases,  where  an  annuity  is  given  in  terms  which  im- 
port that  it  is  to  be  clear,  or  without  deduction  or  abate- 
ment, or  free  from  all  expense  (A). 


(z)  Co.  Litt.  197  a ;  1  Prea.  Shep. 
T.  98;  Watk.  Conv.  3rd  ed.  by 
Prest.  88, 159. 

(a)  Walk.  Conv.  8rd  ed.  169. 

(6)  Co.  Litt.  197  a;  Prea.  Shop. 
T.  98. 

(c)  Co.  Litt.  144  b. 

((/)  11  Jarin.  k  Byth.  by  Sweet, 
491. 


(e)  Oude  y.  Mumford^  2  T.  &  0. 
(Ex.)  455. 

(/)  Ba4ly  y.  BouU,  14  Beat.  595; 
Gude  y.  Mumford,  2  Y.  &  C.  (Ex.) 
448. 

(y)  Stow  y.  Davenport,  5  B.  &  Ad. 
859 ;  2  Ncy.  &  M.  805. 

(h)  1  Jarm.  Wills,  2nd.  155,  n.(a); 
2  WiUiamB  on  Ezon.  1487—1494. 
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But  where  a  testator  directs  the  investment  of  a  sufficient  i*a»»  t.  t.  2, 

amount  to  produce  a  certain  "  clear  yearly  sum,"  which  he 

gives  to  different  persons  in  succession,  who  may  stand  in 
different  degrees  of  relationship  to  him,  the  word  "clear" 
refers  to  the  expenses  of  the  investment^  and  not  to  the 
legacy  duty  ;  for  as  the  legacy  duty  payable  in  respect  of  ' 

the  different  degrees  of  relationship  may  be  different,  it 
would  be  impossible  to  ascertain  what  precise  sum  ought 
in  the  first  instance  to  be  invested,  so  as  to  coyer  the 
legacy  duty  in  every  case  (t). 

A  rent  service  being  something  given  by  way  of  return  ^'^f^^fj* 
to  the  lessor  for  the  use  of  the  land  demised,  if  the  tenant 
is  by  any  means  deprived  of  the  land  demised,  his  obliga- 
tion to  pay  the  rent  ceases -(i).  Resumption  or  purchase 
of  the  tenancy  by  the  lord  also  causes  an  extinguishment 
of  the  rent  (I).    Where  a  person  who  has  a  rent  service  Apportton. 

\  iDttnt  of  ft 

purchases  part  of  the  land  out  of  which  the  rent  issues,  J^Jt^ST* 
only  a  part  of  the  rent  service  proportioned  to  tilie  land  S'SSuS' 
purchased  is  discharged.    And  a  person  who  has  a  rent  m^'^the 
service  may  release  a  part  of  it,  which  will  only  determine  {h«root 
the  part  released  (m).    So  where  part  of  the  land  in  rever- 
sion is  granted  away,  the  rent  service  will  be  appor- 
tioned (n). 

A  rent  service  may  also  be  apportioned  by  a  devise  of  it 
to  several  persons  (0).  And  where  only  part  of  the  land  is 
evicted,  the' rent  will  be  apportioned  (p).  * 

Rent  charges  being  against  common  right  (g),  the  law  ^'•■•^J^* 
gives  effect  to  them  only  so  far  as,  but  for  airy  act  of  the  J^JJ^" 
law  itself,  they  can  take  effect  in  the  manner  originally  in»-  ^^JfJ. 
tended  by  the  grantor.    And  hence  if  the  person  entitled  SviSdwdT 

(»)   Sonden  y.  KiddeO,  7  Sim.  Jftrm.  ft  Byth.  by  Sweety  60, 61» 

586 ;  Pridie  t.  Fidd,  19  Bear.  497.  (n)  8  Croiie  T.  28,  c.  8,  §  29* 

(k)  8  OmiM  T.  28^  0.  8,  §  1.  (0)  8  Cruise  T.  28,  c.  8,  §  80. 

(0  8  CrnSfle  T.  28,  c  8,  §  8..  (jp)  8  CnuBe  T.  28,  0.  8,  §  Si* 

(m)  3  GrulM  T.  28,  0.  8,  §  6,  0;  2  (2)  See  supra,  p«  19. 
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^n"/'J«*'.  ^  *  ^^*  charge  purchases  any  part  of  the  land  out  of 
r which  it  issues,  the  whole  rent  is  extinct,  upon  the  nieta- 

from  an  ap-  '  '     ir 

S'SnJS?*  physical  ground  that  the  rent  is  entire,  and  issuing  out  of 
*ict  there-  eveiy  part  of  the  land  (r),  and  yet  it  cannot  issue  out  of  the 
part  purchased,  because  a  man  cannot  pay  rent  to  himself. 
And  so  if  a  devise  of  part  of  the  land  out  of  which  a  rent 
chaige  issues  is  made  to  the  grantee  of  such  rent  charge,  it 
is  extinguished  (s).  But  if  part  of  the  land  descends  to  the 
person  entitled  to  the  rent  charge,  or  if  the  rent  charge 
descends  to  a  person  who  has  part  of  the  land,  an  appor- 
tionment takes  place;  for  actus  legis  nemini  facit  in- 
juriam  (t).  By  the  old  law,  if  a  person  having  a  rent 
charge  releases  all  his  right  in  a  part  of  the  estate,  the  rent 
became  extinct  But  he  might  release  part  of  the  rent 
chaige  without  affecting  the  rest  (u).  And  now,  by  stat. 
22  &  23  Vict  c.  35,  s.  10,  "  the  release  from  a  rent  charge 
of  part  of  the  hereditaments  charged  therewith  shall  not 
extinguish  the  whole  rent  chaige,  but  shall  operate  only  to 
bar  the  right  to  recover  any  part  of  the  rent  charge  out  of 
the  hereditaments  released,  without  prejudice  nevertheless 
to  the  rights  of  all  persons  interested  in  the  hereditaments 
remaining  um*eleased,  and  not  concurring  in  or  confirming 
the  release."  And  if  the  grantee  of  a  rent  chaige  conveys 
part  of  it  to  a  stranger,  an  apportionment  will  take 
place  (x). 
mSiS^'  ^*  common  law,  if  a  tenant  for  life  died  before  the  day 
wm  period!,  qu  which  the  rent  became  due,  where  the  lease  determined 
SStowSn-  ^y  *^®  death  of  the  tenant  for  life,  his  executors  could  not 
othenHse.      claim  an  apportionment  of  rent ;  nor  could  the  remainder- 

(r)  SeoLitt.222;  Co.Litt.l47bj  (0  Co.  Litt.  149  b;  Burton,  § 

8  CruiBe  T.  28,  c.  8,  §  18,  14;  Bur-  1121. 

ton,  §  1121;  2  Jam.  &  Byth.  by  (u)  Co. Litt.  148  a j  2PreB*fittiep. 

Sw«et,60.  845;  8  Cruiae  T.  28,  c»  8,  §  16; 

{$)  2  Jarm.  ft  Byth.  by  Sweet,  Burton,  §  1128 ;  2  Janu.  &  Byth« 

60 ;  JDenneU  t.  Pom,  1  Bing.  1^.  C.  by  Sweet,  60;  9  Id.  816. 

888;  1  C.  B.  (N^  S,)  218*  («)  8  Cruise  T.  28,  c.  8,  §  20, 21. 
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man  or  reversioner  claim  that  part  of  it  whicli  accrued  ^j^"  J-  t.  », 

during  the  life  of  the  tenant  for  life ;  so  that  the  tenant  

paid  nothing  (y).  This  and  similar  evils  have  been  remedied 
by  certain  enactments,  providing  that  all  periodical  pay- 
ments shall  be  apportioned,  so  that  on  the  determination  of 
the  interest  of  the  person  entitled  to  them>  he  or  his  execu- 
tors, administrators,  or  assigns,  shall  have  a  proportionate 
part  thereof  Thus,  it  was  enacted  by  the  statute  11  Geo.  2, 
c.  19,  s.  15,  "  that,  where  any  tenant  for  life  shall  happen 
to  die  before  or  on  the  day  on  which  any  rent  was  reserved, 
or  made  payable  upon  any  demise  or  lease  of  any  lands, 
tenements,  or  hereditaments,  which  determined  on  the 
death  of  such  tenant  for  life,  the  executors  or  administra^ 
tors  of  such  tenant  for  life  shall  and  may,  in  an  action  on 
the  case,  recover  of  and  from  such  under-tenaM.  or  under-' 
tenants  of  such  lands,  tenements,  or  hereditaments,  if  such  ^ 
tenant  for  life  die  on  the  day  on  which  the  same  is  made 
payable,  the  whole,  or,  if  before  such  day,  then  a  proportion, 
of  such  rent  according  to  the  time  such  tenant  for  life  lived, 
of  the  last  year,  or  quarter  of  a  year,  or  other  time  in  which 
the  said  rent  was  growing  due  as  aforesaid,  making  all 
just  allowances,  or  a  proportionable  part  thereof  respec- 
tively." 

The  Court  of  Chancery  has  extended  this  statute  to  the 
executors  of  a  tenant  in  tail  who  died  without  issue  some 
days  before  the  rent  became  due  (z). 

By  the  statute  4  &  5  WilL  4,  c.  22,  s.  1,  after  reciting  the 
above  enactment,  it  is  enacted  that  ''rents  reserved  and 
made  payable  on  any  demise  or  lease  of  lands,  tenements, 
or  hereditaments  which  have  been  and  shall  be  made>  and 
which  leases  or  demises  determined  or  shall  determine  on 
the  death  of  the  person  making  the  S8tme  (although  such 
person  was.  not  strictly  tenant  for  life  thereof),  or  on  the 

{if)  8  Cruise  T.  28»  o.  S,  §  88.         (z)  8  Oruisd  1).  28,  o.  8,  §  41. 
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^^"1*  ^•,^'  death  of  the  life  or  lives  for  which  such  person  was  entitled 

to  such  hereditaments,  shall,  so  far  as  respects  the  rents 

reserved  by  such  leases,  and  the  recovery  of  a  proportion 
thereof  by  the  person  granting  the  same,  his  or  her  execu- 
tors or  administrators  (as  the  case  may  be),  be  considered 
as  within  the  provisions  of  the  said  recited  Act/'  And  by 
s.  2,  **  that,  from  and  after  the  passing  of  this  Act,'  all  rents 
service  reserved  on  any  lease  by  a  tenant  in  fee  or  for  any 
life  interest,  or  by  any  lease  granted  under  any  power  (a), 
(and  which  leases  shall  have  been  granted  after  the  passing 
of  this  Act),  and  all  rents  charge  and  other  rents,  annuities, 
pensions,  dividends,  moduses,  compositions,  and  all  other 
payments  of  every  description,  in  the  United  Kingdom  of 
Great  Britain  and  Ireland,  made  payable  or  coming  due  at 
fixed  periods  under  any  instrument  that  shall  be  executed 
after  the  passing  of  this  Act,  or  (being  a  will  or  testa- 
mentary instrument)  that  shall  come  into  operation,  after 
the  passing  of  this  Act,  shall  be  apportioned  so  and  in  such 
manner  that  on  the  death  of  any  person  interested  in  any 
such  rents,  annuities,  pensions,  dividends,  moduses,  compo- 
sitions, or  other  payments  as  aforesaid,  or  in  the  estate, 
fund,  office,  or  benefice  fi^om  or  in  respect  of  which  the 
same  shjdl  be  issuing  or  derived,  or  on  the  determination 
by  any  other  means  whatsoever  of  the  interest  of  any  such 
person,  he  or  she,  and  his  or  her  executors,  administrators, 
or  assigns  shall  be  entitled  to  a  proportion  of  such  rents, 
annuities,  pensions,  dividends,  moduses,  compositions,  and 
other  pajonents,  according  to  the  time  which  shall  have 
elapsed  fix)m  the  commencement  or  last  period  of  payment 
thereof  respectively  (as  the  case  may  be),  including  the  day 
of  the  death  of  such  person,  or  of  the  determination  of  his 
or  her  interest,  all  just  allowances  and  deductions  in  re- 
spect of  charges  on  such  rents,  annuities,  pensions,  divi- 

(<t)  See  Ptunmef  V.  WhMeyt  1  Johns.  585. 
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dends,  moduses,  compositdons,  and  other  payments  being  taiti.t.j 

made ;  and  that  every  such  person,  liis  or  her  executors,  

administrators,  and  assigns,  shall  have  such  and  the  same 
remedies  at  law  and  in  equity  for  recovering  such  appor- 
tioned parts  of  the  said  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,  and  other  payments,  when  the 
entire  portion  of  which  such  apportioned  part  shall  form 
part  shall  become  due  and  payable,  and  not  before,  as  he, 
she,  or  they  would  have  had  for  recovering  and  obtaining 
such  entire  rents,  annuities,  pensions,  dividends,  moduses, 
compositions,  and  other  payments  if  entitled  thereto,  but 
so  that  persons  liable  to  pay  rents  reserved  by  any  lease  or 
demise,  and  the  lands,  tenements,  and  hereditaments  com- 
prised therein,  shall  not  be  resorted  to  for  such  apportioned 
parts  specifically  as  aforesaid,  but  the  entire  rents  of  which 
such  portions  shall  form  a  part  shall  be  received  and  re- 
covered by  the  person  or  persons  who  if  this  Act  had  not 
passed  would  have  been  entitled  to  such  entire  rents ;  and 
such  portions  shall  be  recoverable  &om  such  person  or 
persons  by  the  parties  entitled  to  the  same  under  this  Act 
in  any  action  or  suit  at  law  or  in  equity."  But  by  s.  3, 
these  provisions  ''  shall  not  apply  to  any  case  in  which  it 
shall  be  expressly  stipulated  that  no  apportionment  shall 
take  place,  or  to  annual  sums  made  payable  in  policies  of 
assurance  of  any  description." 

Where  the  interest  mentioned  in  the  second  section  has 
determined,  whether  by  death  or  otherwise,  there  will 
be  an  apportionment  But  "  the  death  "  spoken  of  means 
death  occasioning  a  determination  of  interest ;  and  there- 
fore, where  the  interest  has  not  determined,  though  the 
person  to  whom  the  money  was  payable  has  died,  there 
will  be  no  apportionment.  So  that  where  such  person  is 
tenant  for  life,  remainder  to  his  first  and  other  sons  in  tail, 
remainder  to  himself  in  fee,  aiid  he  dies  without  issue. 
Inhere  will  be  no  apportionment  as  between  his  persoQal 
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Part  I.  T.  %  representatives  and  his  heir  (6).     And  where  a  tenancy 

— ^-^ from  year  to  year  has  been  created  by  an  owner  in  fee  of 

landS;  who  devises  them  to  one  for  life,  with  remainder 
over,  the  interest  of  the  tenant  fix)m  year  to  year,  unless 
terminated  by  the  devisee  for  life  by  some  act  inter  vivos, 
does  not  determine  by  the  death  of  the  tenant  for  life ; 
and  consequently  the  rent  is  not  apportionable  between 
the  representatives  of  the  tenant  for  life  and  the  remainder- 
man (c). 

By  s.  86  of  the  lithe  Commutation  Act,  6  &  7  Will  4, 
c.  71,  these  provisions  are  extended  to  rent  charges  under 
that  Act ;  and  by  s.  50  of  the  Copyhold  Enfranchisement 
Act,  4  &  6  Vict.  c.  35,  the  same  provisions  are  extended  to 
rent  charges  under  that  Act, 

Where  a  rent  charge  determines  by  the  act  of  God  or  of 
the  law,  before  the  expiration  of  the  period  for  which  it 
was  granted,  the  grantee  may  still  be  entitled  to  an  annuity 
for  that  period ;  as  where  a  tenant  for  another's  life  grants 
a  rent  charge  for  twenty-one  years,  and  the  cestui  que 
vie  dies  before  the  term  expires ;  or  where  the  land  out 
of  which  the  rent  charge  is  granted  is  evicted  by  an  elder 
title  (d). 

By  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  s.  42, 
"  no  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of 
money  charged  upon  or  payable  out  of  any  land  or  rent, 
or  in  respect  of  any  legacy,  or  any  damages  in  respect  of 
such  arrears  of  rent  or  interest,  shall  be  recovered  by  any 
distress,  action,  or  suit  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been 
given  to  the  person  entitled  thereto,  or  his  agent,  signed 
by  the  person  by  whom  the  same  was  payable,  or  his 

(&)  Re  Clitlaw^t  Eiiaiet,  8  K.  &      H.  651. 
J.  689.  (d)  Co.  litt  148  a. 

(e)  CatUey  t.  AmM^  1  Johns.  & 
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exists, 
though  a 
rent  charge 
is  deter- 
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agent."    And  by  s.  1,  "rent"  is  to  extend  to  "all  heriots,  i>"Jt> 
and  to  aU  services  and  suits  forwhich  a  distress  maybe  ^^'^^ 
made,  and  to  all  annuities  and  periodical  sums  of  money 
charged  upon  or  payable  out  of  any  land  (except  moduses 
or  compositions)  belonging  to  a  spiritual  or  eleemosynary 
corporation  sole." 

Where  trustees  are  directed  to  pay  an  annuity  to  a  per-  whj^aa 
son  for  life  out  of  rents,  it  may  often  be  doubtful,  upon  gJ^J^^ 
the  whole  will,  whether  the  annuity  is  or  is  not  a  charge  Si*tS^o« 
upon  the  corpus  of  the  estate,  so  that  if  the  current  rents  otto^iIw*** 
prove  insufficient  to  pay  the  annuity,  the  representatives  inoomeaiaie. 
of  the  annuitant  may  or  may  not  be  entitled  to  have  the 
deficiency  made  up  out  of  the  rents  accruing  subsequently 
to  the  annuitant's  decease,  or  raised  by  a  sale  or  mortgage 
of  the  estate.    Care  should  therefore  be  taken  to  prevent 
such  questions  from  arising  (e). 

It  woidd  seem  that  the  following  propositions  may  be 
laid  down  in  relation  to  this  point :  1.  Where  a  testator 
makes  a  devise  in  fee  subject  to  the  payment  of  an  annuity, 
that  annuity  is  a  charge  on  the  corpus  of  the  estate,  in 
case  the  current  rents  are  insufficient  (/).  2.  Where  an 
annuity  is  directed  to  be  paid  out  of  the  rents,  it  will  not 
usually  be  a  charge  upon  the  corpus ;  if  at  least  the  estate, 
after  the  death  of  the  annuitant,  is  limited  over  to  other 
persons  (g).  3.  Where  an  annuiiy  is  charged  on  real  estate, 
and  power  is  given  to  the  annuitant  to  enter  and  distrain 
and  sell,  for  payment  of  the  arrears  of  the  annuiiy,  it  is  a 
charge  on  the  corpus  of  the  estate  (h). 

Where  several  rent  charges  are  given  by  will,  and  the  Friority. 

{e)  See  Potter  y.  SnUth,  1  Fh.  PMUpt,  8  Beav.  198. 

e29;ForheiY,IUehard9(m,  11  Hare,  (^)  Fotter  y.  Smith,  1  Phillips, 

854.  629;  PhdlUpi  y.  PkOUpt,  8  Beay. 

(/)  Stamper  y.  Ptdsering,  9  Sim.  193 ;  Forbet  y.  Bichardton,  11  Hare; 

176;  Pieard  y.  Michd,  14  Beay.  Z67^-S ;  hut  tee  Ex  parte  WUkinaant 

108;  see  also  the  remarks  of  the  8  De  G.  &  Sm.  688. 

Master  of  the  Bolls,  in  PhiUipt  y.  {h)  Byam  y.  Sutton,  19  Beay.  556. 
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PAftf  L  T.  %  estate  proves  insufficient  to  pay  them  all,  they  must  abate 
pari  passu,  unless  the  testator  has  clearly  manifested  his 

intention  to  create  a  priority  in  favour  of  any  of  them. 
\  And  where,  after  the  creation  of  trusts  for  payment  of  a* 

rent  charge,  the  testator  gives  another  rent  charge  "  subject 

to  the  trusts  aforesaid,"  these  words  do  not  give  priority 

to  the  first  rent  charge  (t). 


Secjtion  III. 

Of  Advowsans. 

Tkvt  i,T.%      An  advowson  is  a  right  of  presentation  to  an  eccle- 
— '■ '-  siastical  benefice  from  time  to  time,  whenever  a  vacancy 

DefinitioD.  .. . 

occurs  (A;). 

^iSILtatioii       ^®  ^^^  ^^  presentation  and  the  right  of  nomination  to 

2^2^^    a  church  are  distinct  things.    Presentation  is  the  offering 

^^id,       A  clerk  to  the  bishop ;  nomination  is  the  offering  a  clerk  to 

the  patron.    These  rights  may  exist  in  different  persons 

at  the  same  time.    Thus,  a  person  seised  of  an  advowson 

may  grant  to  A.  and  his  heirs,  that  whenever  the  church 

becomes  vacant,  he  will  present  to  the  bishop  such  person 

Tnirtaeiaiid  as  A.  or  his  heirs  shall  nominate  (I).    Where  the  legal 

bare  the       estate  m  an  advowson  is  vested  in  trustees,  the  right  of 

SJiS***ilr '  presentation,  as  incident  to  the  legal  estate,  is  in  them,  but 

^^I^J^     the  right  of  nomination,  as  the  really  beneficial  right,  is  in 

noai^uL^.    the  cestui  que  trust     So,  in  the  case  of  a  mortgage  of  an 

advowson,  the  mortgagee  has  the  right  of  presentation,  but 

the  mortgagor  has  the  right  of  nomination  (m), 

(%)  Ooore  Y.  Todd,  28  Beav.  92;  (Q  8  Cralse  T.  21,  e.  1,  §  6. 

7  D.  M.  &  a.  520.  (m)  8  GruiBeT.  21,  o.  1,  §  7;  and 

(h)  Co.  Liti.  17  b,  119  b ;   3  see  infi^s  Pari  II.  T.  10.  c.  2,  8.  1, 

Cnuae  T.  21,  c.  1,  §  4;  2  Bl.  Cpm.  Ko.  H. 
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Advowsons  are  either  appendant  or  in  gross.    An  ad-  pami.t.i, 
vowson  appendant  is  one  that  was  annexed  to  the  owner-  '■ — - 

Advowaon 

ship  of  the  demesnes  of  a  manor  by  the  lord  of  which  the  |jpond«itor 
ihuroh  was  founded,  and  has  been  so  annexed  ever  since  Advowwn 

appeoduiU 

the  foundation  of  the  church.  And  in  consequence  of 
such  annexation,  this  will  pass  together  with  the  manor, 
by  a  grant  of  the  manor  only,  without  adding  any  other 
words  (n).  And  where  an  advowson  has  passed  imme- 
moiially  with  the  manor,  without  any  express  words  to 
include  it,  or  with  only  the. words  "with  the  appurte- 
nances," it  is  to  be  taken  as  an  advowson  appendant  (o). 
An  advowson  in  gross  is  one  that  is  separated,  or  has  Adyowwmin 
once  been  separated,  by  legal  conveyance,  from  the  owner- 
ship of  the  manor  by  the  lord  of  which  the  church  was 
founded  (p). 

An  advowson  appendant  may  become  in  gross  by  various  now  u 
means :  Thus,  1,  If  the  manor  to  which  it  is  appendant  is  n»j  »»«m»o 
conveyed  away  in  fee  simple,  with  an  exception  of  the 
advowson,  2.  If  the  advowson  is  conveyed  away  without 
the  manor  to  which  it  is  appendant.  3.  If  the  proprietor 
of  an  advowson.  presents  to  it  as  an  advowson  in  gross. 
Or,  4.  Where  a  manor  to  which  an  advowson  is  appendant 
descends  to  coparceners,  who  make  partition  of  the  manor, 
with  an  express  exception  of  an  advowson  (j). 

An  advowson  may  cease  to  be  appendant  for  a  time,  and  AdTowmn 
yet  become  again  appendant.    Thus,  if  an  advowson  is  ^^JgjJ"* 
excepted  in  a  lease  for  life  of  a  manor,  it  becomes  in  gross  ^^* 
during  the  continuance  of  the  lease ;  but  upon  the  expi- 
ration of  the  lease  it  again  becomes  appendant.    So,  if  an 
advowson  appendant  is  granted  to  a  person  for  life,  it 
becomes  in  gross.    But  if  afterwards  another  person  were 
enfeoffed  of  the  manor  to  which  it  was  appendant,  with  the 

(n)  2  Bl.  Com.  22;  8  Craise  T.  (p)  2  BL  Com.  22;  8  Cruise  T. 

21,  c  1,.§  9.  21,  c.  1,  §  12. 

(o)  8  Cruise  T.  21,  c.  1,  §  9.  (q)  8  CruiBe  T.  21,  c.  3,  §  18, 14, 
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3PAHLT. «,  appurtenances,  in  fee  simple,  the  reversion  of  the  advowson 

would  pass,  and  at  the  expiration  of  the  grant  for  life,  it 

woTild  again  become  appendant  (r).    So,  if  a  manor  to 
which  an  advowson  is  appendant  descends  to  two  copar- 
ceners, and  upon  a  partition  the  advowson  is  allotted  to 
one  and  the  manor  to  the  other,  the  advowson  becomes  an 
advowson  in  gross ;  but  if  the  coparcener  to  whom  the  ad- 
vowson was  allotted  dies  without  issue  and  without  dis- 
posing of  the  advowson,  it  will  descend  to  the  other,  and 
again  become  appendant  (a). 
Adr^rami         An  advowsou  may  be  appendant  for  one  turn  and  in  gross 
Indto*^*  ^^^  another.    Thus,  if  a  person  having  an  advowson  appen- 
far  ano&er.    ^^jj^j  grafts  cvery  sccoud  presentation  to  a  stranger,  it  will 
be  in  gross  for  the  turn  of  the  grantee,  and  appendant  for 
the  turn  of  the  grantor  (t). 
Adnmtm         Advowsous  are  also  presentative,  collative,  and  donative. 
mt?  mST"     -^  advowson  presentative  is  that  in  which  the  patron  has 
dooaUTc.       ^  pjgjjij  ^  present  a  clerk  to  the  bishop  or  ordinary,  and  to 
prwentatiye.  demand  of  him  to  institute  the  clerk,  if  duly  qualified, 
that  is,  to  commit  to  the  clerk  the  cure  of  souls  (u).   Since 
the  Statute  of  Frauds  (x),  it  is  necessary  that  all  presenta- 
tions be  in  writing.    And  a  presentation  in  writing  is  a 
kind  of  letter,  not  a  deed,  from  the  patron  to  the  bishop  of 
the  diocese  in  which  the  benefice  is  situated,  requesting 
him  to  admit  to  the  church  the  person  presented  (y).    And 
it  may  be  revoked  or  varied  at  any  time  before  instita- 

aSSim"  ^^^  (^)*  -^  advowson  collative  is  that  in  which,  the 
bishop  being  himself  the  patron,  no  presentation  takes 
place,  but  the  derk  obtains  the  benefice  by  one  single  act 

of  collation  whereby  the  bishop  confers  the  benefica    An 

* 

(r)  S  Crniae  T.  21,  c.  1,  §  15.  (x)  29  Gar.  2,  c.  8,  §  4. 

(a)  8  Cruise  T.  21,  o.  1,  §  16.  (y)  8  CruiBe  T.  21,  c.  2,  §  2. 

(<)  8  Cniise  T.  21,  e.  1,  §  17.  (z)  8  CruiBe  T.  21,  c.  2,  §  3;  1 

(u)  8  CruiBe  T.  21,  o.  1,  §  19,  and  Bom's  Eocles.  Law,  9th  ed.  151. 
e.8,§2,5. 
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advo  wson  donatrve  is  that  which  exists  where  the  Queen,  paxt  t.  t.  % 

Ch.  2  8. 8. 

or  any  subject  by  her  license,  founds  a  church  or  chapel,  — — — ^ 
and  ordains  that  it  shall  be  merely  in  the  gift  or  disposal  doDAtiTe. 
of  the  patron,  subject  to  his  visitation  only,  not  to  that 
of  the  ordinary,  and  vested  absolutely  in  the  clerk  by  the 
patron's  deed  of  donation,  without  presentation,  institution, 
or  induction  (a).  If  the  patron  of  an  advowson  donative 
once  presents  to  the  ordinary,  and  allows  of  the  admission 
of  his  clerk  thereon,  he  thereby  renders  his  church  always 
presentable,  and  it  will  never  afterwards  be  donative  (h). 

Institution  or  collation  must  be  followed  by  induction,  ludneuon. 
that  is,  the  investing  the  clerk  with  fiill  possession  of  all 
the  profits  belonging  to  the  church  (c). 

A  person  may  be  tenant  in  fee  of  an  advowson,  in  Kindior 

eatateslnan 

which  case  he  and  his  heirs  have  a  peipetual  right  of  advowBOD. 
presentation.  It  may  also  be  entailed  within  the  statute 
De  Bonis  (d),  or  may  be  limited  to  a  person  for  life  or 
years,  in  possession,  remainder,  or  reversion.  And  it  may 
be  held  in  joint  tenancy,  coparcenary,  and  common  (e). 
An  estate*  by  the  curtesy  may  also  be  had  in  an  advowson, 
even  though  the  church  be  not  void  during  the  cover- 
ture (/).  And  if  a  man  seised  of  an  advowson  in  fee 
marries,  his  wife  acquires  a  title  to  the  third  presentation, 
as  her  dower  (g). 
An  advowson  appendant  may  be  aliened  by  any  kind  Hovanad- 

TOWBonmay 

of  conveyance  that  transfers  the  manor  to  which  it  is  beaiieneo. 
appendant    An  advowson  in  gross  may  also  be  aliened  by 
deed  (A). 

Not  only  may  an  advowson  be  aliened  in  fee,  or  for  ]ife,  onatof  the 
or  for  years,  but  the  next  presentation  or  any  number  of  number  of 

(a)  8  Crnifle  T.  21,  c.  1,  §  20,  21;         (d)  8  Cruise  T.  21,  c.  1,  §  24. 
Ck).  Lite.  844  a.  (e)  8  CniiBe  T.  21,  o.  1,  §  25. 

(b)  SCrnifleT.  21,  e.2,§8;  Co.         (/)  8  Cruise  T.  21,  c.  1,  §  26 ;  Co. 
Liti.  844  a ;  1  Bum's  Eodes.  Law,  Liti.  29  a. 

169,  9th  edit.  {g)  8  Cruise  T.  21,  c.  1,  §  80. 

(c)  8  Cmiae  T.  21,  c.  1,  §  22.  (h)  8  Cruise  T.  21,  c.  1,  §  81. 
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Owner  of 

adTOWMQ 
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ebeor 


To  wlifti  ex- 
tent an  ad- 
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be  aliened 
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baTing  only 
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manor  to 
which  it  is 
appendant. 


Grant  by  a 
tenant  in  tall 
and  hie  son 
of  the  next 
avoidanoe. 


AdvowBonia 
aaaetafor 
pajrmeDt  at 
deMs. 


Bevolotlon  of 
the  ri^t  of 
presentation. 


presentations,  may  also  be  granted  away  (t).  And  the  next 
presentation,  when  granted  away,  is  considered  as  a  chattel 
real,  which,  if  not  disposed  of  by  the  grantee  in  his  life- 
time, will  vest  in  his  executors  (k). 

A  person  cannot  grant  an  advowson,  reserving  the  pre- 
sentation for  his  life  (Q. 

The  owner  of  an  advowson  cannot  grant  the  glebe  lands 
or  the  tithes  as  a  distinct  property.  They  are  inseparably 
annexed  to  the  advowson,  and  belong  to  the  incumbent  for 
the  time  being  (tti). 

Where  a  person  has  only  a  particiilar  estate  in  a  manor 
to  which  an  advowson  is  appendant,  he  can  of  course  only 
alien  the  advowson  for  so  long  as  his  estate  shall  continue. 
And  where  a  tenant  in  tail  of  a  manor  to  which  an  advow- 
son Vas  appendant  granted  the  next  avoidance  of  the 
advowson,  and  died,  the  issue  entered  on  the  manor,  and 
the  grant  was  held  to  be  void.  And  where  a  tenant  in 
tail  and  his  son  joined  in  a  grant  of  the  next  avoidance  of 
.a  church,  and  the  tenant  in  tail  died,  it  was  held  that  the 
grant  was  void  against  the  son  and  heir  who  joined  in  the 
grant,  because  he  had  nothing  in  the  advowson  at  the  time 
of  the  grants  neither  in  possession,  nor  in  right,  nor  in 
actual  possibility  (n). 

An  advowson  in  gross,  whether  the  proprietor  has  a 
legal  or  an  equitable  interest  therein,  is  assets  for  pay- 
ment of  debts,  and  will  be  directed  to  be  sold  for  that 
purpose  (o).  . 

Where  a  person  is  seised  of  an  advowson,  and  the  church 
becomes  vacant  in  his  lifetime,  if  he  dies  before  he  has 
presented,  the  right  of  presentation  devolves  to  his  exe* 


(0  8  CrulBeT.  21,  al,  §32;  1 
Free.  Shep.  T.  96. 
{k)  8  Cruise  T.  21,  c.  2,  §  21. 
(0  1  Pros.  Shep.  T.  79. 
{m)  1  Pros.  Shep,  T.  96, 


(n)  8  Cruise  T.  21,  e.  1,  §  86,  87, 
88. 

(o)  8  Cruise  T;  21,  c.  1,  §  40 ;  Co. 
Litt.  874  b. 
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cutors  or  administrators,  because  it  is  considered  as   a  l^^MI.T  a, 

chattel  real    But  if  the  incumbent  of  a  church  is  also 

seised  in  fee  of  the  advowson  of  the  same  church  and 
dies,  the  right  to  present  will  devolve  to  his  heir,  and  not 
to  his  executor ;  for  the  avoidance  and  descent  to  the  heir 
happening  at  the  same  instant,  the  title  of  the  heir  shall 
be  preferred  (p). 

Where  an  advowson  is  held  in  joint  tenancy,  all  the  Freaenution 

where  an 

joint  tenants  must  join  in  the  presentation.    And  where  an  Jjgjj^^jj 

advowson  is  vested  in  trustees  and  their  heirs,  upon  trust  ^"wLary, 

to  present  to  the  church  whenever  a  vacancy  happens,  m<^^"*" 

they  are  joint  tenants,  and  therefore  upon  any  avoidance 

they  must  all  join  in  the  presentation  (j).    By  the  common 

law,  where  an  advowson  descends  to  coparceners,  and  they 

cannot  agree  to  present  jointly,  the  eldest  sister  shall'have 

the  first  turn,  the  second  the  next,  and  so  of  the  rest, 

according  to  their  seniority.    And  this  privilege  extends 

not  only  to  the  heirs  of  each  coparcener,  but  also  to  others 

who  acquire  a  portion  of  the  estate  by  conveyance  or  by 

act  of  law,  as  a  tenant  by  the  curtesy,  who  shall  have  the 

same  privilege  by  presenting  in  turn  as  his  wife  woTild  have 

had  if  alive  (r).    Tenants  in  common  of  an  advowson  must 

all  join  in  presenting  to  a  church  («). 

By  the  stat  7  Ann.  c.  18,  s.  2,  it  is  enacted,  "  that,  if 
coparceners,  or  joint  tenants,  or  tenants  in  common  be 
seised  of  an  estate  of  inheritance  in  the  advowson  of  any 
church  or  vicarage,  or  other  ecclesiastical  promotion,  and  a 
partition  is  or  shall  be  made  between  them  to  present  by 
turns,  thereupon  every  one  shall  be  taken  and  adjudged  to 
be  seised  of  his  or  her  separate  part  of  the  advowson  to 
present  in  his  or  her  turn"  (t). 

By  the  stat  11  Geo.  2,  c.  17,  s.  6,  every  grant,  after  the  gSJSS* 


(p)  3  Cniue  T.  21,  c.  2,  §  20. 
(g)  8  Crnise  T.  21,  c.  2,  $  25. 
(r)  8  Croise  T.  21,  c.  2,  §  27. 


(a)  8  Cruifie  T.  21,  c.  2,  §  32. 
(0  8  Craise  T.  21,  o.  2,  §  34, 
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Ac,  of 
papftrts. 


PAifLT.  J,  6th  May,  1738,  of  any  advowson,  or  right  of  presentation, 
collation,  nomination,  or  donation,  of  or  to  any  benefice  by 
any  papist  or  any  mortgagee  or  trustee  of  any  papist,  shall 
be  void,  unless  made  honk  fide,  and  for  a  full  and  valuable 
consideration  to  a  protestant  purchaser,  and  merely  for  the 
benefit  of  a  protestant  And  every  devise  after  that  day  by 
any  papist,  of  any  such  advowson,  or  right  of  presentation, 
&c.,  with  intent  to  secure  the  benefit  thereof  to  the  heirs  or 
family  of  such  papist,  shall  be  void. 


Pa&vLT.  S, 
Ch.  2,  a.  4. 

DeflnitioD. 


To  whom 
tiihMan 
duo. 


PortioOBof 


Section  IV, 
Of  Tithes. 

Tithe  is  a  right  to  the  tenth  part  of  the  increase  yearly 
arising  and  accruing  from  the  profits  of  lands,  the  stock 
upon  lands,  and  the  personal  industry  of  the  inhabitanta ; 
the  first  species  being  usually  called  predial,  as  of  com, 
grass,  hops,  and  wood ;  the  second  mixed,  as  of  wool,  milk, 
pigs,  &c. ;  and  the  third,  personal,  as  of  manual  occupa- 
tion (w). 

Tithes  are  due  as  of  common  right  to  the  rector  of  the 
parish,  that  is,  either  the  actual  incxmibent,  or  the  impro- 
priator of  the  benefice,  imless  there  is  a  special  exemption, 
by  a  real  composition,  or  by  custom,  or  by  prescription  (x) ; 
and  no  tithes  belong  de  jure  to  the  vicar,  except  on  an  en- 
dowment or  by  prescription.  So  that  the  rector,  whether 
clerical  or  lay,  is  prim&  facie  entitled  to  all  the  tithes  of 
the  parish  (i/).  But  it  sometimes  happens  that  a  person 
who  is  neither  rector,  clerical  or  lay,  nor  vicar  of  a  parish^ 


(«)  2  Bl.  Com.  24. 
(x)  2  Bl.  Com.  28.    Ab  to  these 
modes  or  grounds  of  exemption,  see 


Id.  28—82. 
(3f)  3  Cruise  T.  22,  §  55. 
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has  a  certain  part  of 'the  tithes  within  that  parish^  which  is  past  l  t.  s^ 

called  a  portion  of  tithes,  and  the  person  entitled  to  it  is  

called  a  portionist  («).    And  lords  of  manors  may  be  en-  ^{^^^  ^ 
titled  to  the  tithes  by  prescription  (a).  gj  SSSof. 

When  the  monasteries  were  dissolved  by  King  Henry  ^^JJJ*" 
Vin.,  the  appropriation  of  the  several  benefices  which  be- 
longed to  them  would  by  the  rules  of  the  common  law  have 
ceased,  and  they  would  have  become  disappropriated,  had 
not  a  clause  been  inserted  in  all  the  statutes  by  which  the 
monasteries  were  given  to  the  Crown,  to  vest  such  appro- 
priated benefices  in  the  King  in  as  ample  a  manner  as  the 
monasteries  held  them  (b).  Almost  all  these  appropriated 
benefices  have  been  granted  by  the  Crown  to  lay  persons^ 
and  are  now  held  by  their  descendants,  or  by  those  who 
have  purchased  them  from  such  grantees  or  their  descend- 
ants. These  are  called  lay  impropriators  (c).  The  grants 
made  by  the  Crown  of  this  kind  of  property  are  either  of  a 
rectory  or  parsonage,  which  comprises  the  parish  church, 
with  all  its  rights,  glebes,  tithes,  and  other  profits  whatso- 
ever, or  else  of  the  tithes  of  a  particular  tract  of  land  (d,) 

With  respect  to  the  estate  which  lay  impropriators  are  Sf  **1L*5L 
capable  of  having  in  tithes,  they  may  be  tenants  in  fee  ^^tjJJJ* 
simple,  fee  tail,  for  life,  or  for  years.    Husbands  may  be  **»*'^**'« 
tenants  by  the  curtesy,  and  widows  may  be  endowed  of 
them.    These  tithes  may  also  be  held  in  joint  tenancy,  co- 
parcenary, or  in  common  (e).    Estates  in  them  are  also 
accounted  assets  for  payment  of  debts.  And  they  are  alien- 
able by  lay  impropriators,  in  the  same  manner  as  other  real 
estates  in  incoiporeal  hereditaments,  and  are  comprehended 
within  the  Statute  of  Uses  under  the  word  hereditaments. 
Indeed  they  have  all  other  incidents  belonging  to  temporal 
inheritances.    But  it  should  be  observed  that  no  good  title  ™^^ 

(s)  8  Cruiae  T.  22,  §  59.  (c)  8  Craiae  T.  22,  §  68. 

(a)  8  Cniiie  T.  22,  §  61.  ((Q  8  Cniifle  T.  22,  §  64 

(&)  8  Cmise  T.  22,  i  62*  (c)  8  Oraiie  T.  22,  §  67. 
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Oommatatkni 
oftitlies. 


?AuL  T.  s,  can  be  made  to  tithes,  without  showing  the  grant  to  some 

Cn.  S|  B.  4. 

layman  by  royal  letters  patent,  of  the  tithes  or  the  rectory 

or  parsonage  to  which  they  are  annexed ;  for  this  is  the 
only  mode  of  repelling  any  claim  which  may  be  made 
to  those  tithes  by  an  ecclesiastical  person  claiming  jure 
ecclesidB.  And  the  letters  patent  shoTild  be  inspected,  to 
see  that  no  reversion  remains  in  the  Crown  (/). 

Under  the  stat,  6  &  7  Will  4,  a  71,  and  the  subsequent 
Acts  ig),  tithes,  or  customary  payments  in  lieu  thereof,  are 
commuted  for  a  rent  charge  regulated  by  the  price  of 
com  (A)  ;  or  (except  in  the  case  of  a  lay  impropriator)  for 
land  to  the  extent  of  twenty  acres  (t).  And  the  tithe 
rent  charge  is  to  be  subject  to  the  same  incumbrances  and 
incidents  as  tithes  before  the  Act.  But  it  is  provided  that 
a  person  who  at  law  or  in  equity  is  tenant  in  tail,  or  is 
alone  or  jointly  tenant  in  fee,  or  has  power  to  acquire  or 
dispose  of  the  fee  simple,  of  any  tithes  or  tithe  rent  charge 
in  possession,  or  is  tenant  for  life  thereof  and  of  the  lands 
subject  thereto,  where  both  are  settled  to  the  same  uses, 
may  merge  the  tithes  or  tithe  rent  charge,  by  any  im- 
stamped  deed  or  declaration  under  his  hand  and  seal,  con- 
firmed by  the  Commissioners,  of  whatever  tenure  the  lands 
may  be.  Thus,  by  s.  71,  it  is  enacted,  "  that  it  shall  be 
lawful  for  any  person  seised  in  possession  of  an  estate  in 
fee  simple  or  fee  tail  of  any  tithes  or  rent  charge  in  lieu  of 


Meigerof 
tithes  or 
titbe  rent 
chaiigee. 


(/)  8  Cruiae  T.  22,  §  69. 

ig)  See  the  following  statutes  on 
the  same  suhject : — 7  W.  4  &  1  V. 
c.  69;  2  &  8  y.  c  62;  8  &  4  V. 
c.  15;  6  &  6  V.  c.  64 ;  9  &  10  V. 
C.78;  lO&ll  V.  c.  104;  14  &  16 
V.  c.  68;  16  k  17  V.  c.  124 ;  28  & 
24  y.  c  98.  By  this  last  statute, 
com  rents  under  local  acts  in,  lieu  of 
tithes  may  be  eonyerted  into  rent 
charges  (s..  1).  And  proyisions  are 
made  for  the  apportionment  of  such 


rent  charges  (ss.  4 — 1 7).  And  rates 
per  head  in  lieu  of  tithes  may  also 
be  eonyerted  into  rent  charges  (ss. 
18,  25).  And  rent  charges  on  com- 
mons may  be  commuted  for  a  part 
of  the  land,  or  redeemed  (s.  20). 

(h)  See  in  particular,  ss.  17,  86, 
44. 

(()  See  Bs.  29,  62,  and  stat.  2  &  3 
v.  c  62,  Si  19,  and  stat.  6  &  6  Y. 
c  54,  s.  6. 
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tithes,  by  any  deed  or  declaration  under  his  hand  and  seal,  p^bt  i.  t.  2, 

to  be  made  in  such  form  as  the  Commissioners  shall  ap-  

prove,  and  to  be  confirmed  under  their  seal,  to  release, 
assign,  or  otherwise  dispose  of  the  same,  so  that  the  same 
may  be  absolutely  merged  and  extinguished  in  the  freehold 
and  inheritance  of  the  lands  on  which  the  same  shall  have 
been  charged."  And  by  the  stat.  1  &  2  Vict.  c.  64,  s.  1, 
this  provision  is  extended  thus  :  "it  shall  be  lawful  for  any 
person  or  persons  who  shall,  either  alone  or  together,  be 
seised  of  or  have  the  power  of  acquiring  or  disposing  of  the 
fee  simple  in  possession  of  any  tithes  or  rent  charge  in  lieu 
of  tithes,  by  any  deed  or  declaration  under  his  or  their 
hand  and  seal  or  hands  and  seals,  to  be  made  in  such  form 
as  the  Tithe  Commissioners  for  England  and  Wales  shall 
approve,  and  to  be  confirmed  under  their  seal,  to  convey, 
appoint,  or  otherwise  dispose  of  the  same,  so  that  the  same 
may  be  absolutely  merged  and  extinguished  in  the  freehold 
and  inheritance  of  the  lands  out  of  or  on  which  the  same 
shall  have  been  issuing  or  charged ;  and  every  such  deed 
or  declaration  as  aforesaid  shall  be  valid  and  effectual  for 
the  purpose  aforesaid,  although  the  same  may  not  be  exe- 
cuted or  made  in  the  manner  or  with  the  formalities  or 
requisites  which  if  this  Act  had  not  been  passed  would 
have  been  essential  to  the  validity  of  any  instrument  by 
which  such  person  or  persons  could  have  acquired  or  dis- 
posed of  the  fee  simple  in  possession  of  such  tithes  or  rent 
charge  in  lieu  of  tithes."  And  by  s.  2,  "  no  deed  or  declara* 
tiou  authorised  by  this  Act  for  the  merging  of  tithes  shall 
be  chargeable  with  any  stamp  duty."  And  by  s.  3,  "  in  all 
cases  where  tithes,  or  rent  charge  in  lieu  of  tithes,  and  the 
lands  out  of  which  the  same  are  payable,  are  both  settled  to 
the  same  uses,  it  shall  be  lawful  for  any  person  in  possession 
of  an  estate  for  life  in  both  such  lands  and  tithes,  or  rent 
charge  in  lieu  of  tithes,  by  any  deed  or  declaration  under 
his  hand  and  seal,  to  be  made  in  such  form  as  the  said 
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FAftf  I.  T.  1  Commissioners  shall  approve,  and  to  be  confirmed  under 

their  seal,  to  release,  assign,  or  otherwise  dispose  of  such 

tithes  or  rent  charge,  so  that  the  same  may  be  absolutely 
merged  and  extinguished  in  the  freehold  and  inheritance 
of  the  lands  out  of  which  such  tithes  shall  have  been  issuing 
or  on  which  such  rent  charge  shall  have  been  charged" 
And  by  s.  4,  these  provisions  as  to  merger  axe  extended 
to  "  all  lands  being  copyhold  of  inheritance  or  copyhold 
for  lives  or  of  any  other  tenure  whatsoever." 

By  the  stat  9  &  10  Vict,  c  73,  these  provisions  are 
farther  extended.  By  s.  18,  it  is  enacted,  "  that  where  by 
any  agreement  or  award  already  made  or  hereafter  to  be 
made  a  rent  charge  shall  have  been  agreed  or  awarded  to 
be  paid  instead  of  the  tithes  of  any  parish,  or  instead  of  any 
such  tithes,  and  shall  not  have  been  apportioned,  it  shall 
be  lawfiil  for  the  person  who  under  the  provisions  of  the 
said  recited  Acts  would  have  been  enabled,  in  case  such 
agreement  or  award  had  not  been  made,  to  merge  the  tithes 
in  lieu  of  which  such  rent  charge  shall  have  been  agreed 
or  awarded  to  be  paid,  or  such  of  the  same  tithes  as  were 
payable  out  of  part  of  the  said  lands,*  by  any  deed  or  decla- 
ration, to  be  made  in  such  form  as  the  Commissioners  shall 
approve,  and  to  be  confirmed  under  their  hands  and  seal, 
to  declare  that  the  tithes  which  he  would  have  been  so 
entitled  to  merge  shall,  so  far  as  respects  aU  the  lands,  or, 
if  he  shall  think  fit>  so  £eu:  as  respects  only  any  specified 
part  of  the  lands  out  of  which  the  same  were  payable,  and 
the  rent  charge  or  portion  of  rent  charge  which  shall  have 
been  awarded  or  ought  to  be  apportioned  in  lieu  thereof  on 
such  lands,  or  specified  parts  of  such  lands,  as  the 
case  may  be,  shall  be  merged,  and  such  merger  shall 
take  effect  accordingly;  and  in  case  such  merger  sliall 
extend  to  aU  the  lands  which  woiild  have  been  charge- 
able with  such  rent  charge,  no  apportionment  of  such  rent 
charge  shall  be  made  under  the  provisions  of  the  said 


Jreclted  Acts,  but  in  case  such  merger  shall  extend  to  part  pa»ti.t.2, 

only  of  the  lands  which  would  have  been  chargeable  with  

such  rent  charge,  then  such  portion  of  the  rent  charge  shall 
be  apportioned  among  the  other  lands  which  would  have 
been  chargeable  with  such  rent  charge^  as  such  other  lands 
would  have  been  subject  to  in  case  such  merger  had  not 
taken  place."  And  by  s.  19,  "  all  powers  relating  to  the 
merger  and  extinguishment  of  any  tithes,  or  rent  charge 
instead  thereof,  may  be  executed  by  a  person  entitled  in 
equity  to  such  tithes  or  rent  charge  in  aU.  respects  and 
with  the  same  consequence  as  he  could  have  done  if  he  had 
been  legally  entitled  thereunto;  and  every  instrument 
already  executed  and  purporting  to  be  made  in  pursuance 
of  the  powers  of  the  said  Acts  or  any  of  them  by  any 
person  so  entitled  in  equity  shall  in  every  respect  be  as 
effectual  and  have  the  same  consequence  as  if  he  had  been 
legally  entitled  to  the  said  tithes  or  rent  charge  at  the 
time  of  the  execution  of  such  instrument,  subject  neverthe- 
less in  every  case  to  any  charge,  incumbrance,  or  liability 
which  lawfully  or  equitably  existed  on  such  tithes  or  rent 
charge  to  the  extent  of  the  value  of  such  tithes  or  rent 
charge;  and  any  such  charge,  incumbrance,  or  liability 
shall  have  such  priority,  and  the  lands  and  the  owners 
thereof  for  the  time  being  shall  be  liable  in  the  same 
manner  in  respect  of  such  rent  charge,  incumbrance,  or 
liability,  or  of  any  penalty  or  damages  for  non-payment  or 
non-performance  thereof  respectively,  as  by  the  said  Act  of 
the  session  of  Parliament  held  in  the  second  and  third 
years  of  the  reign  of  her  present  Majesty  is  provided  in  the 
case  of  such  merger  or  extinguishment  as  therein  mentioned; 
and  every  instrument  purporting  to  merge  any  tithes  or 
rent  charge,  and  made  with  the  consent  of  the  said  Commis* 
doners  before  the  passing  of  this  Act,  shall  be  hereby 
absolutely  confirmed  and  made  valid  both  at  law  and  in 
equity  in  all  respects,  subject  nevertheless  to  any  charge^ 
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incumbrance,  or  liability  in  aU  respects  as  is  lastly  herein- 
before provided."  And  by  a  20,  the  stat  1  &  2  Vict.  c.  64, 
is  to  be  construed  with  and  as  part  of  the  6  &  7  WilL  4, 
c.  71,  as  amended  by  the  several  amending  Acts. 

By  the  stat.  2  &  3  Vict  c.  62,  s.  1,  lands  in  which  such 
merger  shall  take  effect  shall  be  subject  to  any  charge,  in- 
cumbrance, or  liability  existing  on  the  tithes  or  tithe  rent 
charge  before  the  merger,  in  priority  to  any  charge  or  in- 
cumbrance existing  on  the  lands  at  the  time  of  the  merger : 
— "  In  every  case  where  any  tithes  or  rent  charge  shall 
have  been  or  shall  hereafter  be  released,  assigned,  or  other- 
wise conveyed  or  disposed  of  under  the  provisions  of  the 
said  Acts,  or  any  of  them,  or  of  this  Act,  for  merging  or 
extinguishing  the  same,  the  lands  in  which  such  merger  or 
extinguishment  shaU  take  effect  shall  be  subject  to  any 
charge,  incumbrance,  or  liability  which  lawfully  existed  on 
such  tithes  or  rent  charge  previous  to  such  merger,  to  the 
extent  of  the  value  of  such  tithes  or  rent  charge ;  and  any 
such  charge^  incumbrance,  or  liability  shall  have  priority 
over  any  charge  or  incumbrance  existing  on  such  lands  at  the 
time  of  such  merger  taking  effect ;  and  such  lands,  and  the 
owners  thereof  for  the  time  being,  shall  be  liable  to  the  same 
remedies  for  the  recovery  of  any  payment  and  the  perform- 
ance  of  any  duty  in  respect  of  such  charge,  incumbrance,  or 
liability,  or  of  any  penalty  or  damages  for  non-payment  or 
non-performance  thereof  respectively,  as  the  said  tithes  or 
rent  charge,  or  the  owner  thereof  for  the  time  being,  were 
or  was  liable  to  previous  to  such  merger." 

By  s.  2  of  the  same  statute,  the  person  meigiug  the 
tithes  or  tithe  rent  chai^ge  may  apportion  such  charges,  in- 
cumbrances, or  liabilities  on  the  lands  in  which  the  merger 
shall  ieike  effect,  or  on  part  of  them,  or  on  other  lands ; 
provided  the  value  of  the  lands  to  be  exclusively  chaiged  be 
of  three  times  the  amount  of  such  charges,  incumbrances  or 
liabilities,  over  and  above  all  otJier  charges  and  incum* 
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branoes   aflfecting   the    lands    chaj*ged ; — '*  Every  person  pabi  i.  t.  a, 

%']l«    X)    Ba     9f 

entitled  to  exercise  the  powers  for  merger  of  tithes  or  rent  — • — ^ 
charge  in  land  under  the  said  Acts  or  any  of  them,  or  of 
this  Act,  may,  with  the  consent  of  the  Tithe  Commissioners 
for  the  time  being  under  their  hands  and  seal  of  office,  and 
of  the  person  to  whom  the  lands  in  which  such  merger  or 
extinguishment  shall  take  effect  shall  belong,  either  by  the 
deed  or  other  instrument  or  declaration  by  which  such 
merger  shall  be  effected,  or  by  any  separate  deed,  instru- 
ment, or  declaration,  to  be  made  in  such  form  as  the  Com- 
missioners shall  approve,  specially  apportion  the  whole  or 
any  part  of  any  such  charge,  incumbrance,  or  liability 
affecting  the  said  tithes  or  rent  charge  so  merged  or  ex- 
tinguished, or  proposed  to  be  merged  or  extinguished  in 
such  lands,  upon  the  same  or  any  part  thereof,  or  upon  any 
other  lands  of  such  person  held  under  the  same  title  and 
for  the  same  estate  in  the  same  parish,  or  upon  the  several 
closes  or  portions  of  such  lands,  or  according  to  an  acreable 
rate  or  rates  upon  lands  of  different  quality,  in  such  manner 
and  proportion,  and  to  the  exclusion  of  such  of  them,  as 
the  person  intending  to  merge  the  same,  with  such  consent 
as  aforesaid,  may,  by  any  such  deed,  instrument,  or  declara- 
tion direct :  Provided  always,  that  no  land  shall  be  so  ex- 
clusively charged,  unless  the  value  thereof  shall  in  the 
opinion  of  the  said  Commissioners  be  at  least  three  times 
the  value  of  the  amount  of  the  charge,  incumbrance,  or 
liabiKiy  charged  or  intended  to  be  charged  thereon,  over 
and  above  all  other  charges  and  incumbrances,  if  any, 
affecting  the  same."    And  by  s.  4,  the  person  entitled  to  Apportion. 

nwnt  of 

tithes  or  tithe  rent  charge  may  apportion  such  charge,  in-  JJjJJ^^^J* 
cumbrance,  or  liability  exclusively  on  any  part  of  the  tithes  "»«nj«i. 
or  tithe  rent  charge,  which  is  three  times  the  value  of  such 
charge,  incumbrance,  or  liability,  and  which  he  has  not  the 
power  or  does  not  intend  to  merge  : — "  Where  the  whole  of 
the  great  tithes,  or  the  whole  of  the  small  tithes,  or  the 
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PAKtLT.s  respeotive  rent  charges  in  lieu  thereof,  shall  be  lawfully 

'■ subject  to  any  such  charge,  incumbrance,  or  liability,  and 

the  person  entitled  to  such  tithes  or  rent  charge  respeo* 
tively  shall  be  desirous  of  apportioning  such  charge,  incum* 
brance,  or  liability  respectively  exclusively  upon  any  part 
of  such  tithes  or  rent  charge,  although  such  person  has  not 
the  power,  or  does  not  intend  to  merge  the  same  under  the 
said  Acts  or  this  Act,  such  person  may,  with  the  like  con- 
sent of  the  said  Commissioners,  and  in  such  manner  as 
they  shall  see  fit  and  prescribe,  and  also  with  the  consent 
of  the  bishop  of  the  diocese,  specially  apportion  such 
charge,  incumbrance,  or  liability  respectively  upon  any 
part  or  portion  of  the  tithes  or  rent  charge  respectively 
subject  thereto,  not  being  in  the  opinion  of  the  said  Com- 
missioners less  than  three  times  the  value  of  the  said 
charge,  incumbrance,  or  liability,  or  of  such  part  thereof  as 
shaU  be  so  apportioned  thereon,  or  intended  so  to  be.'* 
Hflrger  of  By  s.  6  of  the  same  statute,  "  the  provisions  of  the  said 
rfriSir*^  Acts  and  this  Act  for  merger  or  extinguishment  of  tithes 
or  rent  charge  instead  of  tithes  in  the  lands  out  of  which 
such  tithes  shall  have  been  issuing,  or  whereon  such  rent 
charge  shall  be  fixed,  do  and  shall  extend  to  glebe  or  other 
land,  in  all  cases  where  the  same  and  the  tithes  or  rent  charge 
thereof  shall  belong  to  the  same  person  in  virtue  of  his  bene- 
fice, or  of  any  dignity,  office,  or  appointment  held  by  him." 
Bedemption  By  the  stat  9  &  10  Vict  c.  73,  ss.  1 — 11,  and  by  the 
SS^"^*   Stat  23  &  24  Vict  c.  93,  ss.  20,  31—33,  35--39,  power  is 

given  to  redeem  tithe  rent  charges  in  certain  cases. 
jariBdioiion        Uudcr  the  Tithe  Commutation  Act,  6  &  7  Will  4,  c  71, 

of  the  Tithe 

oammjutton  the  Commissiouers  were  only  intended  to  decide  disputes 
ionen.        between  the  landowner  and  the  tithe  owner,  leaving  the  de- 
cision of  disputes  as  to  title  between  rival  claimants  of  the 
tithe,  to  be  decided  by  the  regular  tribunals  of  the  country  (i). 

{i)  The  Queen  y.  The  Tithe  CommieHoners,  15  A.  &  £.  688. 
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Section  V. 
Of  Qommons. 

Common  is  a  right   or  privilege  to  take  or  use  some  pamlt.  i, 
portion  of  that  which  another's  lands,  waters,  woods,  &a,  —  '*' 
produce  (Q.    It  is  chiefly  of  four  sorts  :  common  of  pas-  chjeflyor 
ture,  of  piscary,  of  turbaiy,  and  of  estovers  (m).  '""  ""^ 

I.  The  most  general  and  valuable  kind  of  common  is  oommon  of 
that  of  pasture,  which  is  a  right  a  person  has  of  feeding  ^**°"- 
his  beasts  in  another's  lands.    This  kind  of  common  is  of 
four  kinds :  appendant^  appurtenant,  because  of  vicinage, 
or  in  gross  (ti). 

1.  Common  appendant  is  a  right  annexed  to  the  pos-  oomiBon 

appendant* 

session  of  land  within  a  manor,  by  which  the  owner  or 
occupier  of  such  land  is  entitled  to  feed  his  beasts  upon 
the  wastes  and  upon  the  lands  of  other  persons  within  the 
same  manor  (o).   It  can  only  be  claimed  by  prescription  (p),  Gbdmed  bj 
not  by  grant  or  by  way  of  custom    (j).    It  is  regularly  ^ 
annexed  to  arable  land  only.    Yet  it  may  be  claimed  as  to  what  u  ii 
appendant  to  a  manor,  farm,  or  carve  of  land,  though  it 
contain  pasture,  meadow,  and  wood ;  for  it  will  be  pre- 
sumed to  have  been   all  originally   arable.    But  a  pre- 
scription to  have  common  appendant  to  a  house,  meadow, 
or  pasture,  is  void    It  may,  however,  be  appendant  to  a 
cottage ;  for  a  cottage  has  at  least  a  curtilage  annexed  to 
it  (r).    It  can  only  be  claimed  for  such  animals  as  are  For  wh«t 
necessary  to  tillage ;   as  horses  and  oxen  to  plough  the 

(0  a  OmUe  T.  28,  %\.  §  1138 ;  2  Bl.  Com.  88. 

(m)  2  BL  Com.  82.  (p)   See  Title  on  Fretcription» 

(n)  Co.  Litt.  122  a;  8  CruiBe  T.  infra,  Part  II.  Tit.  5. 

28,  S  2;  Burton,  §  1188;  2  Bl.  Com.  (9)  8  Cruise  T.  28,  §  4;  Burton, 

88.  I  lliS ;  Co.  Litt.  122  a,  n.  2,  4. 

(0)  8  CnuBO  T.  28,  §  8;  Burton,  (r)  8  Cmiae  T.  28,  §  5,  6. 
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pam  I.  T.  %  land,  and  cows  and  sheep  to  manure  it.    It  may  by  usage 

Ch.  2,  B.  6.  ^  -  1  T>  1 

be  limited  to  any  definite  number  of  cattle.    But  where 

there  is  no  such  usage,  it  is  restrained  to  cattle  levant  and 
couchant  upon  the  land  to  which  the  right  of  common  is 
appendant ;  and  the  number  of  cattle  which  are  allowed 
to  be  levant  and  couchant  is  ascertained  by  the  number  of 
cattle  which  can  be  maintained  on  the  land  during  the 
It  j«  of        winter  (s).    Such  animals  being  absolutely  necessary  for 
riSS**°        agriculture,  this  right  of  common  for  them  was  annexed* 
by  law  as  an  inseparable  incident  to  the  grant  of  land 
within  a  manor  (t). 
Common  2.  Commou  appurteuaut  does  not  arise  from  any  con- 

Ho^i^d.  ii^xion  of  tenure,  but  must  be  claimed  by  grant  or  pre- 
Towhat       scription,  and  may  be  annexed  to  lands  lying  in  different 
*"*"*'*       manors  from  those  in  which  it  is  claimed,  and  to  any  kind 
For  what       of  land.    It  may  be  not  only  for  beasts  usually  common- 
able, such  as  horses,  oxen,  and  sheep,  but  likewise  for  goats, 
swine,  &a    And  it  may  be  either  for  a  definite  or  an  inde- 
finite number;  but  where  it  is  for  an  indefinite  number,  it 
is  restrained  to  animals  levant  and  couchant  on  the  land 
to  which  it   is  annexed  {u).    But   common  for  animals 
levant  and  couchant  cannot  be  claimed  by  prescription 
as   appurtenant  to   a  house  without   any   curtilage    or 
land  (x), 
AgAinit  Common  appurtenant  is  against  common  right  (i/). 

SSr  Common  appendant  or  appurtenant  for  aU  beasts  levant 

M mSto    aiid  couchant  cannot  be  granted  over.    But  common  ap- 
grantedorer.  p^^^j^j^jj  f^p  ^  limited  number  may  be  granted  over,  and 

when  granted  over,  it  becomes  common  in  gross  (z). 
Common  3.  Commou  bccausc  of  vicinage  is  a  mutual  right  arising 

becMise  of 

(«)  8  Cruise  T.  28,  §  8,  9 ;  Co.  Com.  83 ;  Co.  Litt.  122  a,  and  n.  4. 
Litt.  122  a;  Burton,  §  1183, 1136 ;  (x)  8  Cruise  T.  28,  §  12. 

2  Bl.  Com.  88.  (y)  8  Cruise  T.  23,  §  43. 

(t)  2  BL  Com.  83 ;  Co.  Litt  122  a.         {z)  8  Cruise  T.  28,  §  14,  20 ;  Bur- 

(u)  8  Cruise  T.  23,  §  10,  11 ;  ton,  §  1187. 
Burton,  §  1135,  1186,  1187;  2  Bl. 


Ticinago. 
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by  prescription,  in  the  inhabitctnts  of  adjoining  townships  p^v  i.  t.  t, 

^Ha   Mf  8»  o, 

or  manors,  of  suffering  their  cattle  to  stray  into  each  other's  ^ 

fields  without  molestation,  until  either  of  them  shall  inclose 
and  exclude  the  other  (a),    Tliis  species  of  common  is,  in 
fact,  only  a  permissive  right  intended  to  excuse  what  in 
strictness  is  a  trespass  in  both,  and  yet  an  almost  unavoid- 
able trespass,  and  to  prevent  a  multiplicity  of  suits.    And 
hence,  in  the  first  place,   it  can  only  exist  between  two 
V)wnship8   or  manors  adjoining  one  another,  not  where 
there  is  intermediate  land  :  secondly,  it  does  not  authorise 
an  inhabitant  of  one  township  or  manor  to  put  his  cattle 
upon  the  wastes  of  the  other  township  or  manor ;  but  he 
must  put  them  upon  the  wastes  of  his  own  township  or 
manor,  from  whence  they  may  stray  into  the  wastes  of  the 
other  (b)  :  and,  thirdly,  it  can  only  be  used  by  cattle  levant 
and  couchant  upon  the  lands  to  which  such  right  of  common 
is  annexed  (c). 

4  Common  in  gross  is  a  right  which  must  be  claimed  oommonia 

(TOM* 

by  deed  or  prescription,  and  has  no  relation  to  land,  but  is 
annexed  to  a  man's  person  (d). 

In  many  cases  the  right  to  common  of  pasture  is  con-  oommoiifor 
fined  to  a  particular  part  of  the  year  only,  as  from  Michael-  J«r. 
mas  to  Lady-day ;  in  which  case  it  is  called  a  stinted 
common  (e). 

IT.  Common  of  estovers  is  a  right  of  taking  necessary  oommonor 
housebote,  ploughbote,  and  hedgebote  in  another  person's 
woods  or  hedges,  without  waiting  for  any  assignment 
thereof  (/).  Housebote  is  a  sufficient  allowance  of  wood 
to  repair  or  bum  in  the  house,  though  wood  for  fuel  is 
sometimes  also  called  firebote ;  ploughbote  and  cartbote 


(a)  2  Bl.  Com,  33;  3  Cruise  T.  (c)  3  Crniae  T.  23,  §  18. 

28,  §  15,  16,  67 ;  Barton,  §  1134  ;  (i)  3  Cniise  T.  23,  §  19  ;  2  Bl. 

Co.  Litt.  122  a.  Com.  3i ;  Co.  Liti.  122  a,  and  d.  5. 

(i)  8  Cmiw  T.  23,  §  17 ;  Co.  Litt.  («)  3  Cruise  T.  23,  §  21. 

122  a.  (/)  Id.  §  24 ;  2  Bl.  Com.  36. 
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PAftf  I.  T.  9,  are  wood  to  be  employed  in  making  and  repairing  instni- 

ments  of  husbandry ;  and,  haybote  or  hedgebote  ia  wood 

for  repairing  hays,  hedges,  or  fences  (gr).  Common  of 
estovers  may  be  appendant  and  appurtenant  to  a  mes- 
suage or  dwelling-house  by  prescription  or  grant,  to  be 
exercised  even  in  lands  not  occupied  by  the  tenant  of  the 
house  (h).  Common  of  estovers  is  so  entire  that  it  cannot 
be  apportioned  or  divided  (i). 

III.  Common  of  turbary  is  a  right  of  a  person  to  dig 
turf  on  the  lord's  waste  or  on  some  other  person's  land. 
This  kind  of  common  can  only  be  appendant  to  a  house, 
not  to  land ;  for  the  turf  is  to  be  burned  in  the  house. 
Kor  can  it  extend  to  a  right  to  dig  turf  for  sale. 
Where  common  of  turbary  is  appendant  to  a  house, 
it  will  pass  by  a  grant  of  such  house  with  the  appurte- 
nances (k). 

rV.  Common  of  piscary  is  a  right  to  fish  in  the  private 
waters  of  another  person,  or  in  a  river  running  through 
another's  land  (/).  This  species  of  common  cannot  be 
apportioned  (m). 

V.  There  is  also  a  common  of  foldage,  or  liberty  of  fold- 
ing sheep  on  another's  ground,  and  a  common  of  digging 
.for  coals,  minerals,  stones,  and  the  like  (n). 


Common  of 
piBcaiy. 


other 

oommoDB. 


copyhoiden.  Copyholds  are  not  entitled  by  general  custom  to  com- 
mon on  the  wastes  of  the  manor  of  which  their  estates  are 
held ;  but  copyholders  in  fee  or  for  life  may  by  particular 
custom  have  common  on  the  demesnes  of  the  manor  (o). 

The  lord  of  the  manor  in  which  there  is  a  right  of  com- 
mon has  the  freehold  and  inheritance  in  him,  and  may 


Freehold  Is 
in  the  lord. 
Righto  of 
the  lord  or 
owner. 


(ff)  2  BI.  Clom.  85. 
(h)  8  Cmise  T.  28,  §  24,  25. 
(t)  8  Cmifio  T.  28,  §  49. 
(h)  8  Craise  T.  28,  §  81,  84;  2 
Bl.  Com.  84. 
(0  8  Cmise  T.  28,  §  85;  2  Bl. 


Com.  84. 

(m)  8  Cruiae  T.  28,  §  46. 

(n)  Co.  LiU.  6  a,  n.  1;  2  BL  Com. 
84. 

(o)  8  Cruise  T.  28,  §  86. 
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exercise  every  act  of  ownership  not  destructive  of  the  ^^Y  ^^j*" 

commoners'  rights.    And  so  may  any  other  owner  of  the  

soil  in  which  there  is  a  right  of  common  (jp). 

By  the  common  law,  the  lord  of  a  manor  or  the  person  inootarr. 
who  is  seised  in  fee  of  the  waste  land,  could  not  appro- 
priate to  himself,  by  inclosure  or^otherwise,  any  part  of  the 
wastes  in  which  there  was  a  right  of  common,  because  the 
common  issued  out  of  the  whole  and  every  part  thereof  (q). 
But  by  the  Statute  of  Merton  and  other  subsequent  sta- 
tutes, and  the  construction  put  upon  them,  he  may  inclose 
as  much  of  the  waste  as  he  pleases  for  tillage  and  wood 
ground,  provided  he  leaves  common  sufficient  for  such  as 
are  entitled  thereto.  This  inclosure,  when  justifiable,  is 
called  "  approving,"  an  ancient  expression  signifying  the 
same  as  "  improving  "  (r). 

Wastes  have  also  been  and  still  may  be  inclosed  by 
agreement  between  the  lord  and  all  the  commoners,  or  by 
private  Acts  of  Parliament,  or  under  Acts  relating  to 
particular  localities,  or  imder  the  General  Inclosure 
Acts  (s). 


ip)  8  Cruifle  T.  28,  §  2,  47. 

{q)  8  Cruise  T.  23,  §  59,  73. 

(r)  2  BL  Com.  84;  8  Craise  T. 
23,  §  6»— 66,  73,  78. 

(«)  See  29  Geo.  2,  c.  86,  as  to  in- 
dosare  for  the  purpose  of  planting, 
•mended  by  the  statute  81  Geo.  2, 
e.  41;  41  Geo.  8,  o.  109,  consoli- 
dating in  one  Act  certain  proTisions 
nsuaUjr  inserted  in  inclosure  Acts; 
8  &  4  WiU.  4,  c.  87,  for  remedying 
defects  in  titles  under  avards  then 
already  made,  notwithstanding  want 
of  dne  enrolment;  6  &  7  WUl.  4, 
c.  115,  for  facilitating  inclosure;  8 
ft  4  Vict  c  81,  for  extending  the 
powers  and  provisions  of  former 
AcU;  8  ft  9  Vict.  c.  118,  inUtuled 
"An  Act  to  facilitate  the  inclosure 


and  improvement  of  commons  and 
lands  held  in  common,  the  exchange 
of  lands,  and  the  divjpon  of  inter- 
mixed lands;  to  provide  remedies 
for  defective  or  incomplete  execu- 
tions, and  for  the  non-execution  of 
the  powers  of  general  and  local 
inclosure  Acts ;  and  to  provide  for 
the  revival  of  such  powers  in  certain 
cases,"  which  was  amended  by  9  ft 
10  Vict  c.  70,  and  extended  by  10 
ft  11  Vict.  0. 119,  and  11  ft  12  Vict, 
c.  99 ;  12  ft  13  Vict  c.  83,  for  fur- 
ther ftcilitating  inclosure  and  im- 
provement of  lands;  and  15  ft  16 
Vict  c  79,  17  ft  18  Vict.  c.  97,  20 
ft  21  Vict  c.  31,  and  22  ft  28  Vict, 
c.  43,  for  amending  and  further 
extending  the  former  Acts. 

e2 
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Pabt  I.  T.  *, 
Ch.  S,  8.  6. 

Apportion' 
moot  of 
right  of 
oominon. 


Extinction 
or  BQBpen- 
sion  of  right 
of  common. 

1.  B7r»- 
leaaetothe 
oimer  of  tho 
and. 


S.  By  nnifcy 
of 

llOD. 


On  the  alienation  of  any  part  of  land  which  enjoys  the 
benefit  of  common  appendant  or  appurtenant,  the  right  of 
common  is  preserved  and  apportioned  (t).  And  if  a  person 
having  a  right  of  common  appurtenant  to  his  land  leases 
part  of  it,  the  lessee  shall  have  common  for  beasts  levant 
and  couchant  on  the  land  (u), 

A  right  to  common  may  be  extinguished  or  suspended 
in  various  ways.    Thus, — 

1.  As  a  right  to  common  is  entire  throughout  the  whole 
of  the  land  subject  to  it,  if  the  commoner  releases  part  of 
the  land  from  his  right  of  common,  it  will  operate  as  an 
extinguishment  of  the  right  in  every  other  part  (x). 

2.  Common  appendant  and  appurtenant  become  extin- 
guished by  unity  of  possession  of  the  land  to  which  the 
right  of  common  was  annexed  with  the  land  in  which  the 
common  existed.  To  constitute  such  an  unity  of  posses- 
sion as  will  extinguish  a  right  of  common,  the  person  must 
have  an  estate  in  the  lands  to  which  the  common  is  an- 
nexed, and  in  those  where  the  right  of  common  exists, 
equal  in  duration  and  all  other  circumstcmces  of  right  (y). 
Where  a  person  having  conmion  appurtenant  purchases 
part  of  the  lands  wherein  the  common  is  to  be  had,  the 
whole  right  of  conmion  becomes  extinct;  because  it  is 
against  common  right.  And  where  a  person  having 
common  appurtenant  takes  a  lease  of  part  of  the  land 
in  which  he  has  such  right  of  common,  all  his  common 
will  be  suspended  during  the  continuance  of  the  lease  (z). 
But  if  one  of  the  tenants  of  a  manor  purchases  any  part 
of  the  land  over  which  he  has  a  right  of  common  ap- 


{t)  Burton,  §  lUl;  Co.  Litt 
122  a. 

(u)  3  CruiBe  T.  23,  §46;  Co. 
Litt  122  a. 

(ar)  8  Croise  T.  23,  §  82 ;  Barton, 
§  1142. 


(y)  3  Cmifio  T.  28,  §  83»  86 
Warburlon  t.  Parhe,  2  Hurl.  & 
Norm.  64. 

(2)  8  Cruise  T.  28  §  43,  90;  Bur- 
ton, §1142;  Co.  Litt.  122  a. 
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pendant,  his  right  over  the  rest  will  continue  ;  because  it  ^"^i-  ''•  2. 
is  of  common  right  (a).  ' 

A  right  of  common  which  has  been  extinguished  by 
imity  of  possession  may  be  revived  by  a  new  grant  (6). 

3.  Common  appendant  or  appurtenant  for  cattle  levant  «•  Byaev*- 
and  couchant  may    also  be  extinguished  by  severance. 

Thus,  where  a  person,  having  common  of  this  kind  an- 
nexed to  a  messuage  or  tenement,  conveys  away  the 
messuage  or  tenement,  excepting  the  common,  this  will 
cause  an  extinguishment  of  the  common  (c). 

4.  By  a  common  law  enfranchisement  of  a  copyhold  to  *.  »/<»• 
which  a  right  of  common  is  annexed,  such  right  is  extin-  "*«»**• 
guished  at  law,  although  not  in  equity  (d).    But  rights  of 
common  are  saved  in  enfranchisements  under  the  statute 

4  &  5  Vict  0. 35  (e),  and  15  &  16  Vict  c.  51  (/). 


Section  VI. 

Of  a  Franchise  or  Liberty. 

A  franchise  or  liberty  is  a  Eoyal  privilege  or  branch  of  pabti.i.3, 
the  Eoyal  prerogative  subsisting  in  the  hands  of  a  subject  — '  '  ' 
Being  derived  from  the  Crown,  firanchises  must  arise  from  franchises, 

*='  and  how 

a  Eoyal  grant,  or,  in   some  cases,  they  may  be  held  by  *»»«y«ri»«. 
prescription   which  presupposes   a  grant    Some  of  the 
most  important  franchises  are  forests^  chases,  parks,  and 
free  warren  (g). 

(a)  Burton,  §  1140 ;  8  Cralse  T.         (e)  See  8.  81,  infhh  Pari  11.  T.  8» 

38,  §  42 ;  Co.  Litt.  122  a.  c.  8. 
(&)  8  Cruise  T.  23,  §  95.  (/)  See  s.  45,  infhs  Part  II.  T.  8, 

(c)  3  Croiae  T.  28,  §  01.  c.  8. 

(d)  8   Croise  T.    28,   §  81 }   1         (^)  2  BL  Coidi  87—40;  8  Cruiae 
ScriYen,  4ih  ed.  by  Stalmani  556;  T«  27« 

Cooke  on  Unfhmch.  108« 


rorost. 
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paetlt.j,      a  forest  comprehends  within  it  a  chase  and  freewar- 

Ch.  ?,  8.9.  ^ 

—  ren  (h).  Part  of  the  land  and  wood  comprised  in  a  forest 
may  belong  to  private  persons  ;  but  they  can  only  occupy 
and  enjoy  it  in  such  manner  as  is  consistent  with  the 
rights  of  the  proprietor  of  the  franchise  of  the  forest,  and 
the  preservation  of  the  game  (i). 

cbaaes.  A  chasc  is  a  franchise  or  liberty  of  keeping  certain 

animals  within  a  known  district,  with  an  exclusive  right  of 
hunting  them  therein.  It  is  in  most  respects  similar  to  a 
forest ;  indeed  the  only  difference  between  them  is,  that  a 
chase  has  no  laws  peculiar  to  it  Beasts  of  chase  are 
buck,  doe,  fox,  marten,  and  roe,  in  which  the  owner  of  the 
chase  has  a  property  (k). 

Parka.  A  park  IB  an  inclosed  chase,  extending  over  a  person's 

own  grounds,  privileged  for  beasfcg  of  venery,  and  beasts  of 
forest  and  chase,  by  a  Eoyal  grant  or  prescription  (I). 

Free  war-  A  free  warreu  is  an  exclusive  right  to  have,  hunt,  and 

take  certain  wild  beasts  and  fowls,  called  game,  within  the 
precincts  of  a  manor  or  other  known  place.  The  beasts  of 
warren  are  hares  and  rabbits;  the  fowls  of  warren  are 
pheasants  and  partridges  (m). 

other  fnui-         There  are  various  other  kinds  of  franchises,  such  as 

ciiues. 

several  fisheries,  and  the  right  to  hold  a  fair  or  market,  to 
receive  tolls,  to  have  waifs,  wrecks,  estrays,  and  treasure 
trove,  &c.,  as  to  which  the  reader  is  referred  to  other 
works  (w), 

(A)  8  OruiBe  T.  27,  §  7 ;  Co.  Litt.  288  a. 
238  a.  (m)  8  Cruise  T.  27,  §  10,  23. 

(0  8  Cruwo  T.  27,  §  9.  (n)  See  8  Cruise  T.  27 ;  Co.  Litt. 

{k)  3  Cruise  T.  27,  §  10.  122  a  d.  7}  2  Bl.  Com.  87,  89,  40, 

(0  3  Cruise  T.  27,  §  15 ;  Co.  Litt.  &o. 
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Section  VII. 
Of  Ways. 

A  right  of  way  is  a  private  right  of  going  over  another  pabt  i.  t.  a, 

VrHa    Hf    S«    }• 

man's  ground  (p).    It  may  be  a  way  to  be  used  alone,  or 

in  company,  on  foot,  or  on  horseback,  with  carriages  or  Different 
cattle  (p).  The  title  to  it  may  be  by  express  grant,  or  by  ways. 
prescription,  or  by  necessary  implication.  Thus,  with  Sw."**^ 
respect  to  necessary  implication,  a  person  may  claim  a  JI^^^J. 
light  of  way  over  another's  land  from  necessity  :  so  that, 
if  a  piece  of  land  comprised  in  a  conveyance  is  surrounded 
by  land  belonging  to  the  grantor,  a  right  of  way  over  the 
grantor's  land  passes  of  necessity  to  the  grantee ;  for  other- 
wise he  could  not  derive  any  benefit  from  his  acquisition ; 
and  the  grantor  may  assign  the  way  where  he  can  best 
spare  it  It  is  the  same  though  the  close  aliened  be  not 
totally  inclosed  by  the  land  of  the  grantor,  but  partly  by 
the  land  of  a  stranger ;  for  the  grantee  cannot  go  over  the 
stranger's  land.  And  so  if  a  man  has  four  closes  lyii^g 
together,  and  sells  three  of  them,  reserving  the  middle 
close,  and  has  no  way  thereto  but  through  one  of  those 
which  he  sold,  although  he  did  not  reserve  any  right  of 
'^^7>  yet  ^^  stall  have  it,  as  reserved  to  him  by  law  (g^). 
And  the  lessee  of  an  inner  close  has  by  necessity  a  right  of 
way,  suitable  to  the  business  or  purpose  for  which  the  lease 
was  made>  over  an  outer  close  which  belongs  to  the  same 
landlord.  But  the  lessee  of  one  close  cannot,  as  such, 
acquire,  by  user,  an  easement  over  another  close  which 
belongs  to  the  same  landlord ;  for  the  possession  of  the 

(o)  ^  fil.  Com.  86 ;  8  Cruise  T.      50  a. 
24»  f  1.  (q)  8  Craise  T.  24,  §  10,  12;  3 

(l>)  Barton,  §  1160  ;   Co.  Liit.      Bl.  Com.  86 ;  Burton,  §  1167. 
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Wavfcreated 
by  deed. 


PA»f  L  T.J,  tenant  of  the  demised  close  is  the  possession  of  the  land- 

Ch.  S,  s.  7.  -^ 

lord  (r). 

Where  there  is  no  such  necessity,  a  permanent  right  of 
way  cannot,  it  seems,  be  created  otherwise  than  by  deed. 
And  it  has  been  held,  that  a  bargain  and  sale  is  not  a 
proper  instrument  for  this  purpose  (s). 

Where  the  owner  of  two  adjoining  closes  has  used  for  his 
convenience  a  way  over  one  of  them  to  the  other,  but 
there  was  no  light  of  way  before  there  was  a  unity  of 
possession  of  the  two  closes,  and  a  purchaser  from  him  of 
the  latter  close  either  has  an  existing  way  to  it,  or  can 
make  a  way  to  it  from  other  land  of  his  own,  such  purchaser 
cannot  claim  the  use  of  the  first  mentioned  way  under  the 
words,  "together  with  all  ways,  easements,  and  appur- 
tenances thereto  appert«dning,  and  with  the  same  now  or 
heretofore  used,  occupied,  or  enjoyed  "  ((). 

Where  a  person  has  a  right  of  way  over  another's  close, 
and  he  purchases  the  close,  his  right  of  way  is  extinguished 
by  the  unity  of  seisin  and  possession,  if  it  be  only  an  ease- 
ment ;  but  if  it  is  of  necessity,  it  is  not  extinguished  by 
unity  of  possession  (u). 

A  right  of  way,  being  an  incorporeal  hereditament,  can- 
not be  devested  (x). 


Bxtinction 
of  right  of 
ir»y. 


BeTWtlMDt* 


(r)  Oayford  y.  MoffaU,  L.  B.  i 
Ch.  App.  133. 

(«)  Burton,  §  1167.       ' 

{t)  Thomtofi  T.  Wateriow,  L.  K.  6 
Eq.  Cas.  36;  Lo/ngUy  v.  Hammond, 
L,  B.  3  Ezch.  161. 

(«)  3  Cruise  T.  2i,  §  23. 


(x)  3  Cmise  T.  24,  §  21.  As  to 
ome  other  kinds  of  incorporeal 
hereditament^  such  as  offices,  dig- 
nities, rights  to  running  water  and 
light,  and  rights  to  pews,  the  reader 
is  referred  to  2  Bl.  Com.  36,  37 ;  3 
Cruise  T.  25, 26 ;  and  other  works. 


PART  11. 

&i  i^e  Btbtxd  hhtir^  of  Juttnsis  tonstituling 


TITLE  I. 

OF    CONDITIONS    AND    LIMITATIONS    ON  WHICH    INTERESTS 
DEPEND,  OR  BY  WHICH  THEY  MAY  BE  AFFECTED,  (a) 

±HE  mixture  of  those  things    by  speech  which    by     paxvii. 
nature  are  divided,  is  the  mother  of  all  error.    To  take 


PreUmJiutfy 

away  therefore  that  error  which  confusion  breedeth,  dis-  wmMfcion 

■^  the  diatino- 

tinction  is  requisite  "  (6).     "  A  confusion  of  terms  in  any  ^^^. 
science  tends  to  confound  the  science  itself,  by  destroying  i^SSi^J 
that  precision  of  ideas,  that  distinction  among  its  objects, 
which  is  the  very  groundwork  of  all  knowledge.    '  Nomina 
si  perdas,  certe  distinctio  rerum  perditur ' "  (c). 

The  subject  of  the  distinctions  between  conditions  and 
limitations  is  highly  scientific,  and  although  it  savours 
strongly  of  grammatical  or  verbal  criticism,  yet  there  are 
many  instances  in  which,  if  required  to  construe  a  will 
containing  these  forms  of  expression,  a  practitioner  not 
weU  skilled  in  the  subject  would  be  in  the  most  imminent 

(a)  This  ma,  perhaps,  as  proper  nieni. 
a  phee  as  any  other  for  the  subject         (5)  Hooker's  Law  of  Ecclei.  Po« 

of  conditions  and  limitations,  and  lity,  B.  III.  c  8,  s.  I. 
was  practically  the  most  oonTo-         (c)  1  Feame^  Coll. /or.  288« 
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Pa»t  II. 
Txml. 


peril  of  forming  a  totally  wrong  opinion  upon  the  effect  of 
the  instrument  And  there  are  numberless  cases  in  which, 
if  a  person  were  to  set  about,  as  a  draftsman,  to  give 
efPect  to  the  intentions  of  a  testator,  without  an  accurate 
knowledge  of  this  subject,  he  would  be  almost  sure  uncon- 
sciously to  be  sowing  the  seeds  of  doubt,  litigation,  and 
loss.  It  is  impossible  too  strongly  to  impress  upon  the 
student  and  the  unlearned  practitioner  the  fact,  that,  in 
using  words  of  condition,  limitation,  restriction,  or  con- 
tingency, the  change  of  the  smallest  word,  however  unim- 
portant it  may  at  first  sight  appear,  may,  and  often  does, 
make  the  greatest  possible  diflference ;  he  is  on  the  edge 
of  distinctions  so  refined  and  shadowy  as  to  be  likely  to 
escape  his  observation,  and  yet  sufficiently  settled  and 
substantial  in  law  to  prove  a  source  of  complete  loss  of 
property  to  the  objects  of  the  testator's  regard;  he  is 
treading  upon  most  perilous  ground;  he  is  traversing  a 
land  of  legal  traps,  snares,  and  pitfalls  (5). 


CHAPTEE  I 


OF  THE  SEVERAL  KINDS  OP  CONDITIONS. 


T.  1,  Oh.  1. 

Definition 
of  a  ooucll- 

tlOD. 


CondiUoiu, 
express  and 
impUiod» 


A  CONDITION  is  a  clause  expressed  or  implied,  providing 
or  constructively  importing  that  an  estate  shall  be  created, 
enlarged,  diminished,  or  defeated,  or  the  beneficial  interest 
therein  shall  be  suspended,  in  a  given  event  (e). 
Conditions,  therefore,  are  either  express,  that  is,  ex- 


(<Q  For  Bome  iUustraiioiu  of  the 
importance  of  an  accurate  know* 
ledge  of  the  disiinctionB  on  this 
■abject^  the  reader  is  referred  to  the 
great  Bridgewater  case,  JBfferUm  r. 
Eaii  Brownhw,  4  Ho.  of  Loxds,  1 ; 


to  the  case  of  the  Sad  of  Scar- 
borough T.  SaviUf  8  Ad.  &  £1.  897| 
and  to  Chap.  Y .  of  this  Title. 

(«)  Smith's  Executory  Interests 
annexed  to  Feame,  §  9* 
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pressed  in  words,  which  are  sometimes  termed  conditions    faktii. 

*^  T.  1,  Ch.  1. 

in  deed ;  or  implied,  that  is,  only  annexed  by  construction 

of  law,  which  are  sometimes  termed  conditions  in  law  (/). 

Some  conditions  are  termed  subsequent.  A  condition  conditioos 
subsequent,  properly  so  called,  is  a  condition  upon  which  ' 
an  estate  or  interest  is  to  be  prematurely  defeated  or 
determined,  and  no  other  estate  is  to  be  created  in  its 
room.  Begularly  such  a  condition  is  annexed  to  an  estate 
or  interest  created  by  a  previous  clause  or  instrument  {g\ 
The  words  "  on  condition,"  "  provided,"  "  so  that,"  or,  in 
the  case  of  a  lease  for  years,  words  of  similar  import,  suffi- 
ciently denote  a  condition  subsequent,  and  cause  a  cesser, 
without  any  words  expressive  of  the  intention  of  cesser  in 
the  event  specified  (A). 

There  are  other  conditions  which  are  called  precedent,  conditions 

*  precedent. 

which  are  conditions. upon  which  an  estate  or  interest  is  to 
arise  or  be  created.  Begularly  a  condition  precedent  is 
not  annexed  to  a^  estate  or  interest  created  by  a  previous 
clause  or  instrument  (i),  but  it  is  usually  and  more  pro- 
perly the  introductory  part  of  the  clause  whereby  an  estate 
is  created  (Jc). 

There  are,  however,  no  precise  technical  terms  required  ko  tadmioa 
to  make  a  condition  precedent  or  subsequent,  even  in  a  ivy* 
deed,  and  much  less  in  a  wUl  (Q. 

There  are  some  conditions  which  are  of  the  nature  of  Mixed  oondi- 
conditions  subsequent  in  regard  to  one  estate,  and  of  the 
nature  of  conditions  precedent  in  regard  to  another  estate. 
These  may  be  termed  mixed  conditions.    They  are  of  two 

(/)  Co.  litt.  201  a;  332  b;  Pres.  Interests  anaezed  to  Feame,  §  15 

Shep.  T.  117, 118.  —19. 

</jf)  Oo.  Litt.  237  a,  n.  1 1  Smith's  (t)  Smith's  Ezecntory  Interests 

£leeiitoiy  Interests    annexed    to  annexed  to  Feame,  §  18. 

Feame,   §   12 ;    Egtricn   t.   Eo/d  (k)  Egerton  r.  Bad  BrawnloWt  4 

BfrnofUow,  4  H.  L.  Cas.  182.  H.  L.  Cas.  183;  Cooke  T.  Turner,  14 

{h)  See  Litt  s.  328—331 ;  Co.  Sim.  503. 

Litt.  204  a ;  and  Smith's  Bxecatoiy  (0  6  Cmise  T.  38,  c.  16,  §  3. 
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'f"ii-     kinds:  One  kind  of  mixed  condition  is  a  deatructive  apd 

creative  condition^  that  is,  a  condition  upon  which  an 

estate  or  interest  is  to  be  defeated,  and  another  estate  or 
interest  is  to  arise  in  its  room.  And  of  destructive  and 
creative  conditions,  one  is  called  a  conditional  limitatioiL 
The  other  mixed  condition  is  a  destructive  andacgfilgrgtiye 
condition,  that  is,  a  condition  upon  i^hich  an  estate  or 
interest  is  to  be  defeated,  and  another  estate  or  interest  in 
remainder  is  to  be  accelerated  and  take  effect  as  if  the 
former  estate  had  expired  according  to  the  terms  of  its 
original  limitation.  This  may  be  termed  a  condition  of 
cesser  and  acceleration  (m). 
XxAoipiM.  It  may  be  useful  to  illustrate  what  has  been  said  by 
examples;  for,  as  Lord  Coke  remarks,  "Examples  do 
teacL"  Now,  1st  If  A.  devises  that  if  B.  do  pay  100/.,  B. 
shall  have  an  estate  in  fee,  this  is  a  condition  precedent 
2ndly.  If  A,  devises  to  B.  an  estate  in  fee,  **  provided,"  or 
"  so  that,"  or  "  on  condition,"  that  B.  pay  lOOi,  this  is  a 
condition  subsequent  of  the  concise  or  implied  form.  Srdly. 
If  A.  devises  to  B.  an  estate  in  fee,  but  provides  that  if 
B.  do  not  pay  100/.,  his  estate  shall  cease,  this  is  a 
condition  subsequent  of  the  unconcise  or  explicit  form; 
for,  instead  of  contenting  himself  with  the  use  of  the 
technical  words  "  provided,"  "  so  that,"  or  "  on  condition," 
which  of  their  own  nature  and  efficacy  imply  or  import 
a  condition  for  determining  the  estate  on  non-payment  of 
the  money,  the  testator  provides  for  the  ceasing  of  the 
estate  in  words  actually  expressive,  and  not  merely  techni- 

(m)  See  Smith's  Ezeoatory  Inte-  Lambarde  ▼.  Peach,  4  Drew.  553;  8 

rests  annexed  to  Feame,  §  14,  20—  W.  R.  855.     (L.  J.)     Turtan  r, 

22 ;  Lord  Truro's  remarks  in  Egtrton  Lambarde^  1  D.  F.  &  J.  495 ;  Oatdir 

v.  Earl  BrowTdow,  4  H.  L.  Gas.  1,  ner  v.  JdUeoe,  12  C.  B.  (N.  8.)  568 1 

182—194;  Clavering  y,  EUrnm,  3  11  Ho.  of  Lords  Cas.  323.    See  also 

Drewry,  451,  469 ;  8  D.  M.  &  O.  infra,  pp.  61, 65, 66,  as  to  oonditionul 

662 ;  7  H.  L.  Cas.  707 ;  MitkUthwaU  limitations. 
T.  MuMethmit,  4  Com.  B.  790; 
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cally  indicative  of  his  meaning.    4thly.  If  A,  devises  an  -^|»J^^* 

estate  in  fee  to  B„  but  directs  that  if  B.  do  not  pay  

100/.,  then  his  estate  shall  cease,  and  the  property  shall 
go  over  to  C,  this  is  a  mixed  condition  of  the  destructive 
and  creative  kind  :  it  is  a  mixed  condition  of  the  species 
which  is  denominated  a  conditional  limitation ;  for  it  is 
destructive  as  regards  the  estate  of  B,,  and  creative  as 
regards  the  estate  of  C.  5thly.  If  A.  devises  an  estate  tail 
to  B.,  remainder  to  C.  in  tail,  and  directs  that  in  case  B. 
do  not  pay  100/.  his  estate  shall  cease,  and  the  property 
shall  immediately  go  over  to  C,  as  if  B.  were  dead  with- 
out issue,  this  is  a  mixed  condition  of  the  destructive  and 
accelerative  kind,  or  a  condition  of  cesser  and  acceleration. 
As  a  general  rule,  the  practical  distinction  between  a  PmcUcai 

.  distinction 

condition  precedent  and  a  condition  subsequent  is  this  : —  between 

"^  *■  c(niditioD8 

In  the  case  of  a  condition  precedent,  no  estate  or  interest  JS3^^ 
vests  until  the  performance  of  the  condition ;  whereas  in  ^^^*' 
the  case  of  a  condition  subsequent,  the  estate  or  interest  is 
ordinarily  vested,  in  possession,  or  at  least  in  rights  by  the 
gift,  and  the  operation  of  the  condition  subsequent  is  to 
devest  it  and  cause  it  to  cease,  in  a  specified  event 
But  it  is  not  necessary  or  an  invariable  rule,  that  a  oondition 

Bubseaneni 

condition,  to  be  a  condition  subsequent,  should  be  a  con«  m^^feat 

-*-  a  contingent 

dition  to  defeat  a  use  or  estate  subsequently  to  its  havinff  ^^^^' 
became  actually  vested,  that  is,  vested  in  interest  at  least. 
It  may  be  a  condition  subsequent,  even  when  annexed  to  a 
contingent  gift  or  interest ;  for  a  contingent  gift  or  interest 
has  a  real  existence,  capable,  as  much  as  a  vested  interest 
or  estate,  of  being  made  to  cease  and  become  void  by  the 
operation  of  a  condition  subsequent.  The  fact  of  the 
estate  or  interest  being  vested  or  being  contingent  is  per- 
fectly inmiaterial  as  regards  its  capacity  of  being  the 
subject  of  the  operation  of  a  condition  subsequent  In  the 
one  case  a  contingent  gift  or  interest  exists ;  in  the  other 
case  an  actual  estate  exists.    The  two  things  are  very 
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different ;  but  each  exists,  and  each  may  properly  be  made 
■  to  cease  and  become  void  by  virtue  of  a  condition  sub- 
sequent annexed  to  it  (n). 

"One  reason,  indeed,  why  a  condition  subsequent  was 
80  called  is,  that  it  is  a  condition  that  ordinarily  defeats  a 
use  or  estate  subsequently  to  its  vesting."  "But  there  ia 
another  reason  why  a  condition  subsequent  may  have  re- 
ceived that  nama  A  condition  may  be  called  precedent 
when  it  precedes,  and  because  it  precedes,  the  words  of 
gift;  and  a  condition  may  be  called  subsequent  when  it 
follows,  and  because  it  follows,  the  words  of  gift,  whether 
that  gift  is  vested  at  the  time  when  the  condition,  which 
follows  it,  is  to  operate  or  not  Begularly,  a  condition  pre- 
cedent does  in  form  precede,  and  a  condition  subsequent 
does  in  form  follow  the  words  of  gift ;  and  in  all  cases  a 
oondition  precedent  does,  in  substance,  and  by  construction 
at  least,  precede  the  gift,  and  a  condition  subsequent  does, 
in  substance  and  by  construction  at  least,  follow  the  gift ; 
for,  if  the  gift  is  to  arise  upon  a  condition,  such  condition 
must  in  substance  precede  the  gift ;  and  if  the  gift  is  to 
be  defeated,  or  the  use  or  estate  is  to  cease^or  det«rmine  by 
the  condition,  such  condition  must  in  substance  follow  the 
^ft ;  the  gift  in  the  latter  case  must  have  an  existence  ante- 
cedent to  the  operation  of  the  condition  which  is  to  defeat 
it,  or  cause  it  to  cease  or  determine"  (o). 

(n)  II  «u  upon  thia  tiiat  tiie  (o)  Iiord  Truro,  in  Sgtrlon  t. 
iteiMoain^ertmy.SariBrawnlow,  Sari  Brvwnha.  4  H.  L.  Csb.  I.  187 
4  H.  L.  Cu.  1,  turasd. 
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CHAPTER  II. 

OF  SPECIAL  OB  COLLATEEilL  UMITATIOKS   AND  CONDITIONAL 

LIMITAnONS. 

The  word  limitation  is  used  in  two  different  senses :  In  its     pabvii. 
originetl  sense  of  a  limit  or  bound,  it  is  a  restrictive  ex-  — ^ — ^ 
pression,  which  serves  to  mark  out  the  limits  or  bounds  of  aeiuMof 
an  estate.    In  its  derivative  sense,  a  limitation  signifies  an  umitatiwi. 
entire  sentence   creating  and  actually  or  constructively- 
marking  out  the  qucmtity  of  an  estate  (a).    In  other  words, 
in  the  (^igjlialr^ense  the  term  limitation  denotes  the  limits 
or  bounds  to  an  estate;  and  in  the  derivative  sense,  it  denotes 
a  cEusecfeating  an  interest  with  such  limits  or  bounds. 

£imi55oni5niiTEe^  original  sense  of  limits  or  bounds,  are  Diifennt 
either  general  or  special  umitotioiu 

"A  general  limitation  is  a  restrictive  expression,  which  jj^|^®'^ 
determines  the  general  class  or  denomination,  in  point  of  Q«nena 
quantity  of  interest,  to  which  an  estate  belongs,  by  con- 
fining it  to  the  period  during  which  there  shall  be  a  succes- 
sion of  heirs  general  or  special,  or  of  persons  filling  a  certain 
corporate  capacity,  or  to  the  period  of  a  life  or  lives,  or  of 
a  certain  number  of  years.  It  is  necessary  to  the  very 
existence  of  law,  that  estates  should  be  distributed  into 
certain  classes,  known  by  certain  denominations,  and  that 
eveiy  estate  should  be  referable  to  one  or  other  of  these 
classes.  And  hence  a  general  limitation,  which  serves  to 
determine  the  general  class  and  denomination  to  which  an 
estate  belongs,  is  ordinarily  incident  to  every  estate.  The 
general  limitation,  however,  may  either  be  expressed  by  the 
words  of  the  instrument  creating  the  estate,  or  may  be 

(a)  Smith's  Exeeutory  Interests  annexed  (o  Fearne,  §  24,  26. 
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pae»  II.     implied  by  construction  of  law.    Thus,  where  land  is  granted 

to  A.  and  his  heirs,  the  words  '  and  his  heirs'  constitute  a 

general  limitation  :  they  serve  to  mark  out  the  limits  of 
the  estate  ;  to  ascertain  the  quantity  of  interest ;  and  thus 
to  determine  to  what  general  class  and  denomination  the 
estate  belongs ;  denoting  that  the  estate  is  an  estate  in  fee 
simple.  And  similarly  the  words  '  and  the  heirs  of  his 
body,'  '  for  life,' '  for  years,'  are  general  limitations,  denoting 
that  the  estates  are  respectively  estates  tail,  freeholds  not 
of  inheritance,  and  chattel  interests"  (6). 
gpjg^  "  '^  special  limitation  is  a  qualification  serving  to  mark 

out  the  bounds  of  an  estate,  so  as  to  determine  it  ipso  facto, 
in  a  given  event,  without  action,  entry,  or  claim,  before  it 
would  or  might  otherwise  expire  by  force  of  or  according 
to  the  general  limitation.  This  is  sometimes  denoted  by  the 
expression  *  a  determinable  quality.'  Thus,  where  land  is 
granted  to  A.  till  &c.,  or  so  long  &c.,  or  if  &c.,  or  whilst 
&c.,  or  during  &c.,  the  estates  so  limited  have  two  limita- 
tions :  for,  the  law  gives  a  life  estate  to  A,  implying  the 
words  '  for  life,'  so  as  to  constitute  an  implied  general  limi- 
tation, while  the  words,  '  till,'  &c.,  form  an  additional  and 
special  limitatioa  And  where  land  is  limited  to  A.  for 
ninety-nine  years  if  he  shall  so  long  live,  the  words  '  for 
ninety-nine  years '  form  the  general  limitation,  denoting 
that  the  interest  is  a  chattel  interest  for  ninety-nine  years ; 
and  the  words  '  if  he  shall  so  long  live '  constitute  a  special 
limitation,  which  would  determine  his  estate  on  his  death. 
This  estate,  therefore,  is  of  precisely  the  same  eventual 
duration  as  an  estate  limited  to  A  for  life,  in  consequence 
of  the  addition  of  the  special  limitation.  But  the  difference 
in  the  general  limitation  in  the  two  cases  creates  the  im- 
portant distinction  between  them,  that  the  one  is  but  a 
chattel  interest,  whereas  the  other  is  a  freehold  "  (c). 

(6)  Smith's  Executory  IntercAts  (c)   Smith's  Executory  Interests 

annexed  to  Feame,  §  28—81.  annexed  to  Feame,  §  84,  85. 
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Special  limitations,  like  implied  conditions,  are  some-  -,^^»jjr. 

times  called  conditions  in  law  (d).  

Specied  limitations  are  regularly  either  direct  or  indirect. 

A  direct  limitation  is  a  restriction  couched  in  words  Bireeifpedai 

llmiUtkiu. 

which  directly  express  a  limit  to  the  quantity  of  the  in- 
terest created ;  as,  to  A.  during  &c,  or  till  &a,  or  whilst 
&C.,  or  so- long  &c.  (e).  An  indirecti  imitation  is  a  restric-  indirect 
tion  put  in  a  conditioned  form,  or  in  words  which  only  mSStioM. 
imply  a  limit  to  the  quantity  of  interest  created  (as,  where 
land  is  given  to  A  for  99  years,  if  A  shall  so  long  live, 
or  if  A  continue  &a),  or  by  words  of  description  which 
attach  a  certain  character  or  qualification  to  the  objects  of 
the  grant  or  devise,  so  as  to  qualify  the  generality  thereof, 
and  indirectly  to  limit  the  duration  of  the  estate  to  such  a 
time  as  they  shall  continue  to  sustain  that  character ;  as, 
where  land  is  granted  to  A  and  his  heirs,  lords  of  the 
Manor  of  Dede.  And  where  an  estate  is  limited  to  the  use 
of  B.  and  his  heirs,  he  and  they  taking  &c.,  and  continuing 
to  take  &a,  the  name  and  arms  of  A  ;  this  is  an  indirect 
limitation,  so  that  the  estate  can  endure  no  longer  than  B. 
and  his  heirs  comply  with  the  condition"  (/). 
The  term  conditional  limitation  is  sometimes  used  eene-  coodukmai 

°  Ilfflitatioiia. 

rically  to  denote  any  kind  of  qualified  limitation,  in  the  de- 
rivative sense  of  a  sentence  limiting  an  interest ;  any  kind 
of  limitation,  in  the  derivative  sense,  which  depends  upon 
a  condition,  in  contradistinction  to  an  absolute  limitation ; 
or  to  denote  an  indirect  special  limitation,  in  contradistinc- 
tion to  a  direct  special  limitation.  This  use  of  the  term, 
though  philologicaUy  correct  enough,  is  practically  produc- 
tive of  a  great  and  mischievous  confusion  of  ideas. 

A  conditional  limitation,  in  the  specific  sense,  is  a  pro- 

(d)  Co.Litt.2d4b,2d6b;  IShep.  (e)  Smith's  Executory  Interests 

T.  121.    For  other  points  on  the  annexed  to  Feame,  §  41. 

nbjeet  of  limitaUons,  see  Smith's  (/)  Id.  §  42 ;  Litt.  s.  597,  (2,) 

Execntory  Interests    annexed    to  II.  8. 
Feame,  pp.  10—16. 
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PiLMii.    vifio,  by  way  of  use  or  devise,  for  the  annihilation  of  an 

interest  under  a  preceding  limitation,  in  a  particular  event 

-which  is  unconnected  with  the  original  quantity  of  that 
interest,  and  which  may  not  happen  till  after  such  interest 
has  become  vested,  and  for  the  creation  of  a  new  interest 
in  its  stead,  in  favour  of  another  person  (jf) :  as  where  an 
estate  is  devised  to  A.  for  life,  or  to  A«  indefinitely,  pro- 
vided that  when  C.  returns  from  Home,  it  shall  then  im- 
mediately go  to  B.  and  his  heirs ;  or,  where  land  is  granted, 
to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs ;  but  in 
case  &c.,  then  immediately  to  the  use  of  C.  and  his  heirs. 

These  limitations  can  only  be  by  way  of  use  or  devise. 
They  would  be  void  if  inserted  in  a  deed  at  common  law, 
being  foreign  to  the  simplicity  of  the  conveyances  employed 
before  uses  and  devises  were  introduced.  When  these  limi- 
tations are  by  way  of  use,  they  are  sometimes  called  shift- 
ing uses,  and  sometimes  springing  uses.  Those  which  are 
by  devise  are  usually  designated  by  the  generic  name  of 
executory  devises,  although  that  term  also  comprises  other 
kinds  of  limitations.  These  conditional  limitations  partake 
of  the  destructive  nature  of  conditions  subsequent,  and  the 
creative  nature  of  limitations  in  the  derivative  sense.  And 
hence  they  are  appropriately  termed  conditional  limita- 
tions (A). 

By  creating  a  new  estate,  conditional  limitations  differ 
from  conditions  subsequent ;  from  clauses  of  cesser  and 
acceleration ;  and  from  special  or  collateral  limitations  in 
the  original  sense  of  limits.  By  constituting  a  distinct 
clause  or  proviso  for  the  cesser  of  a  prior  interest  in  an 
event  unconnected  with  the  original  measure  of  that  in- 
terest, they  differ  from  special  or  collateral  limitations  in 
another  respect  (i). 

iff)  See  Feame,  10,  n.  (A),  and  14      Interests  annexed  to  Feame^  §  149. 
—16 ;  and  cases  stated,  Feame,  275,         (h)  Id.  §  149—151. 
896,  399 ;  and  Smith's  Ezocatory         (t)  See  Id.  §  158—4. 
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Where  a  time  is  appointed  for  the  performance  of  a  con-     pau  n. 
dition,  and  the  person  who  should  perform  it  dies  in  the 


meantime,  the  right  to  perform  it  will  pass  to  his  heir  or  t^<»i* 
personal  representatives,  according  to  the  nature  of  the 
case,  if  at  least  it  is  immaterial  to  the  person  to  whom  it 
was  to  be  performed  whether  it  is  performed  by  the  de- 
ceased or  by  his  representatives  (a).    And  where  the  word  Month. 
month  is  mentioned  generally  in  a  condition,  it  signifies 
calendar  month.    "Where  no  particular  time  is  appointed,  yj^«*<> 
the  person  to  whom  the  condition  is  reserved  must  in  some  ^^'^ 
cases  perform  it  within  a  reasonable  and  convenient  time, 
and  in  other  cases  he  may  perform  it  any  time  during  his 
life ;  but  if  he  dies  without  performing  it,  the  right  is  not 
transmitted  to  his  representatives  (b). 
Where  a  particular  place  is  appointed  for  the  perform-  wiiereo 

'  place  is  ap<- 

ance  of  a  condition,  the  person  who  is  to  perform  it  must  pointed. 
come  to  that  place  (c).  And  if  the  condition  of  a  bond  or 
a  feoffinent  is  to  pay  money  at  a  certain  place  at  any  time 
during  the  life  of  the  person  who  is  to  pay  it,  he  must  give 
notice  to  the  person  who  is  to  receive  it,  to  attend  to  re- 
ceive it ;  for  otherwise  he  would  have  to  be  in  perpetual 
attendance  (d). 
If  no  particular  place  is  appointed,  and  the  condition  is  whore  no 

plaoB  is  ap- 

that  a  person  shall  pay  a  gross  sum  of  money,  and  not  a  pointed. 

(o)  2  Crniae  T.  18,  c.  2,  §  7 ;  Lltt  198—5 ;  2  Pwb.  Shep.  T.  877—8 ; 

i.  884 ;  6  Vin.  Ab.  2iid  ed.  118—  Co.  Litt.  208  a,  b,  209  a,  219  a,  b. 

115.  (c)  2  Cruise  T.  13,  c.  2,  §  12. 

(6)  2  Crniae  T.  18,  c.  2,  §  9, 10 ;  (d)  Co.  Litt.  211  a. 
litt  8.  887 ;  5  Yin.  Ab.  2nd  ed. 
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Paut  it. 
T.  1,  Ch.  8. 


How  condi- 
tions prece- 
dent nrast 
be  per- 
formed. 


How  condi- 
tioiis  sub- 
sequent  or 
mixed  must 
be  per- 
formed. 


rent,  in  that  case  he  must  seek  for  the  person  to  whom  the 
money  is  to  be  paid,  if  he  is  within  the  realm ;  but  if  he  is 
out  of  the  realm,  then  it  is  not  necessary  to  seek  him,  and 
the  condition  is  not  broken  (e).  If  no  place  is  appointed 
for  payment  of  a  rent,  it  is  sufficient  to  tender  it  on  the 
land(/). 

In  the  construction  of  personal  bequests,  where  the  con- 
dition is'  precedent,  and  there  is  no  limitation  over  on  its 
non-fulfilment,  it  is  sufficient  if  it  is  performed  in  substance, 
when,  firam  unavoidable  circumstances,  the  whole  cannot 
be  literally  fulfilled  {g).  But  when  there  is  a  limitation 
over  of  the  legacy  on  non-fulfilment  of  the  condition,  a 
strict  and  literal  performance  is  required  (A).  Thus,  where 
a  bequest  is  made  upon  the  precedent  condition  of  the 
legatee  paying  a  sum  of  money,  or  executing  a  release  of 
all  demands  within  a  certain  time,  and  there  is  no  limita- 
tion over  upon  non-compliance,  if  he  pay  the  money  or 
execute  the  release,  although  not  within  the  time,  he  will 
be  entitled  to  the  legacy.  But  if  the  legacy  is  limited  over 
in  the  event  of  the  non-payment  or  the  non-execution  of 
the  release  within  the  time,  the  bequest  over  will  take 
place  in  that  event  (i). 

Conditions  subsequent  and  mixed  are  odious,  and  to  be 
construed  with  great  strictness;  so  that  they  must  be 
strictly  performed  to  be  of  any  avail  (k)  ;  for  it  is  only 
reasonable,  that,  before  a  person  is  deprived  of  the  benefit 
intended  for  him,  it  should  be  quite  certain  that  the  event 


(c)  2  Cruise  T.  13,  c.  2,  §  13 ; 
Liit.  B.  340. 

(/)  Co.  Litt.  210  b,  211  b. 

(g)  1  Rop.  Leg.  by  White,  801, 
769. 

(h)  1  Rop.  Leg.  by  White,  769. 

(0  1  Rop.  Leg.  by  White,  887 
—8. 

(k)  1  Rop.  Leg.  by  White,  783 ; 
Co.  Litt.   218  a,  219  b;  1   Pres. 


Shep.  T.  183 ;  Clavering  y.  EUiton, 
8  Drewry,  461,  470;  8  D.  M.  &  G. 
662;  7  Ho.  of  Lords,  707.  See 
Dunne  v.  Dunne,  8  Sm.  &  G.  22, 27 ; 
7  D.  M.  &  G.  207 ;  Curzon  v.  Cfunon, 
1  Gif.  248 ;  Walmedey  v.  Gerard,  29 
Beav.  821,  842.  As  to  cases  where 
one  thing  may  be  accepted  aa  a 
satisfaction  for  a  different  thing,  see 
Co.  Litt.  212  b, 
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upon  which  the  forfeiture  was  to  arise  has  really  happened    paet  n. 


And  this  is  especially  the  case  where  the  estate  or  interest 
is  vested,  that  is,  actually  clothed  with  the  ownership,  and 
the  person  in  whom  it  is  vested  may  have  founded  a  family, 
or  have  made  other  important  arrangements  on  the  faith  of 
it.  And,  in  the  case  of  a  conditional  limitation,  or  a  con- 
dition of  cesser  and  acceleration,  there  is  also  the  considera- 
tion, that  it  is  only  reasonable  to  construe  the  conditional 
language  in  favour  of  the  prior  rather  than  of  the  secondary 
object  of  the  grant,  devise,  or  bequest.  And  hence  where 
a  testator  limited  real  and  personal  estate  to  his  grand- 
children, upon  condition  that  they  should  be  educated  in 
England  and  in  the  Protestant  religion  ;  and  if  any  of  them 
should  be  educated  abroad,  or  not  in  the  Protestant  religion, 
he  gave  the  share  of  such  grandchild  to  the  others  ;  it  was 
held  that  the  condition  was  too  xmcertain  to  enable  the 
Court  to  say  what  was  meant  by  •*  educated  in  England"  or 
"  educated  abroad,"  so  that  the  share  of  a  grandchild  who 
was  educated  partly  in  England  and  partly  abroad,  was 
held  not  to  be  defeated  (Z). 
If  in  the  event  of  the  marriage  of  a  legatee  without  the  oondiuow 

ofoonaent 

consent  of  a  trustee  or  trustees,  the  legacy  is  to  go  over  ^  mamago. 
from  such  legatee  to  another  person,  and  such  trustee  or 
trustees  die  before  the  marriage,  without  having  consented, 
the  interest  of  the  prior  legatee  becomes  absolute  (m).  So, 
if  a  legatee's  interest  is  to  go  over  upon  marriage  without 
the  consent  of  an  executor,  and  he  renounces  or  refuses  to 
act,  and  the  legatee  marries  without  obtaining  such  con- 
sent, the  interest  of  the  prior  legatee  becomes  absolute  (n). 
It  is  sufficient  if  precedent  conditions  requiring  mar- 
riages with  consent  are  substantially  complied  with,  when 
they  cannot  be  executed  according  to  the  letter.    Hence,  if 

(Z)  Clavering  t.  JBlUsonj  8  Drewiy,  (m)  1  Eop.  Leg.  by  White,  802. 
451 ;  8  D.  H.  &  G.  662 ;  7  Ho.  of  (»)  1  Bop.  Leg.  by  White,  804. 
Lords,  707. 
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Aofasslof 


a  precedent  condition  requires  the  consent  of  three  trustees 
to  the  marriage  of  the  legatee,  and  one  of  them  dies,  the 
approbation  of  the  survivors  previously  to  the  marriage 
will  be  a  sufficient  compliance  with  the  condition  (p). 

As  a  general  rule,  when  the  consent  of  executors  or 
trustees,  or  the  major  number  of  them,  is  required  to  the 
marriage  of  a  legatee,  it  must  be  obtained  before  or  at  the 
time  of  the  marriage  (p).  Consent  to  marriage  may  be 
given  conditionedly,  and  the  vesting  or  forfeiture  of  the 
legacy  wiU  depend  upon  the  performance  or  non-perform- 
ance  of  the  condition  (q).  Consent  should  be  given  to  the 
particular  match  which  is  mada  Yet,  if  the  legatee  is  of 
age,  and  a  general  consent  is  given  to  the  legatee's  marry- 
ing, and  the  legatee  marries  without  the  knowledge  of  the 
person  whose  consent  is  required,  the  marriage  will  be 
considered  to  have  been  solemnised  within  the  true  intent 
and  meaning  of  the  condition  (r).  A  condition  of  consent 
to  a  marriage  will  be  deemed  to  be  complied  with,  if  the 
party  to  consent  acquiesces  in  addresses  to  the  person 
married,  or  if  the  legatee  marries  with  the  approbation  of 
the  testator  in  his  lifetime  (s).  And  a  court  of  equity  will 
limit  the  general  terms  of  such  a  condition  to  an  assent  to 
one  marriage  only  (t). 

It  is  conceived  that  when  a  condition  requiring  the 
consent  to  a  marriage  is  precedent,  the  consent  must  be 
obtained,  whether  the  legacy  is  limited  over  or  not  (u). 
But,  when  there  is  no  bequest  over  upon  non-compliance 
with  a  condition  subsequent  requiring  consent  to  marriage, 
the  legacy  is  treated  as  an  absolute  legacy,  the  condition 
being  regarded  as  a  mere  declaration  in  terrorem  (x). 

Where  gifts  and  legacies  are  bestowed  on  persons,  on 


(o)  1  Bop.  Leg.  by  Whiter  801^2. 
ip)  1  Bop.  Leg.  by  White,  798. 
^)  1  Bop.  Leg.  by  White,  812. 
(r)  1  Bop.  Leg.  by  White,  808. 


(«)  1  Bop.  Leg.  by  White,  816, 818. 
(t)  1  Bop.  Leg.  by  White,  820* 
(u)  1  Bop.  Leg.  by  White,  827. 
{x)  Ibid. 
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condition  that  they  shall  marry  with    the    consent    of  -^^w"- 
parents,  guardians,  or  other  confidential  persons,  courts 


conaent  to  a 

of  equity  will  not  suffer  the  manifest  object  of  the  con-  awxiage. 
dition  to  be  defeated  by  the  fraudulent,  corrupt,  or  uncon- 
scientious refusal  of  the  parties  whose  consent  is  required 
to  the  marriage  (y). 
"When  the  vesting  of  an  interest  in  real  or  personal  Effect  of 

*^  *  nonfulfil- 

estate  is  made  to  depend  upon  the  condition  of  one  event  ^5^* 
happening  (whether  the  condition  is  precedent  or  mixed),  S*1^Sl 
and  a  different  event  happens,  the  interest  which  is  to 
arise  (if  it  is  not  a  mere  alternative  interest,  which  will 
take  effect  on  failure  of  the  prior  limitation  generally) 
fails  altogether,  however  plain  the  apparent  intention  to 
the  contrary  may  be,  unless  such  intention  is  sufficiently 
expressed  by,  or  necessarily  implied  in,  other  words  in  the 
instrument  And,  if  such  interest  was  to  arise  by  way  of 
conditional  limitation,  in  defeasance  of  a  prior  interest, 
such  prior  interest  then  becomes  absolute  and  indefea- 
sible (z). 

A  condition  may  be  excused,  1.  By  the  refusal,  except  condiiion 
in  certain  cases,  of  the  person  to  whom  it  is  to  be  per-  wittL^ 
formed,  when  performance  is  tendered.  2.  By  his  absence 
in  those  cases  where  his  presence  is  necessary  for  the  per- 
formance of  it  3.  By  his  obstructing  or  preventing  the 
performance  of  it  4.  By  his  neglecting  to  do  the  first 
act,  if  it  is  incumbent  on  him  to  do  it  (a).  5.  By  an  act 
by  which  the  grantor  or  testator  who  imposed  the  con* 
dition  subsequently  renders  the  performance  of  it  im- 
possible (i). 

By  the  old  law  a  condition  once  dispensed  with,  in 
whole  or  in  part,  was  dispensed  with  for  ever,  and  as  to  all 

(y)  BtozyB  Eq.  Jar.  257;  1  Bop.  (a)  Co.  litt  207  a,  n.  1 ;  209  a; 

Leg.  by  White,  807.  2  CruiBe  T.  IS,  c.  2,  §  25. 

(e)  Smith's  Exeentoiy  laterestB  Q>)  Walker  t.  Walker^  2  D.  F.  A 

annexed  to  Fearne^  |  688— 9<  Ji  255, 


to  alien. 
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pjLBtii.     the  property;  for  a  condition  could  not  be  apportioned, 

except  by  act  of  law.    Thus,  if  a  lease  were  made  for 

years,  on  condition  that  the  lessee  or  his  assigns  should 
not  alien  without  the  license  of  the  lessor,  and  the  lessor 
licenised  the  lessee  alone  to  alien,  or  licensed  him  to  alien 
a  part  of  the  land,  or  licensed  him  to  alien  all  the  land  for 
a  time ;  or  if  the  lease  was  to  three,  on  such  a  condition, 
and  the  lessor  licensed  one  of  them  to  alien ;  in  aU  these 
cases,  the  condition  was  gone  for  ever  (c).    But  the  neglect 
of  the  lessor  to  avail  himself  of  the  forfeiture  by  entry, 
and  his  subsequent  acceptance  of   rent,  have  not  this 
efiTect,  but  amount  simply  to  a  confirmation  of  the  first 
alienation  (d). 
BaBtrktion         By  the  stat.  22  &  23  Vict  c.  35,  "  Where  any  license 
JlSSlf*       *^  ^^  ^^7  ^^*  which  without  such  license  would  create  a 
forfeiture,  or  give  a  right  to  re-enter,  under  a  condition  or 
power  reserved  in  any  lease  heretofore  granted  or  to  be 
hereafter  granted,  shall  at  any  time  after  the  passing  of 
this  Act  be  given  to  any  lessee  or  his  assigns,  every  such 
license  shall,- unless  otherwise  expressed,  extend  only  to 
the  permission  actually  given,  or  to  any  specific  breach  of 
any  proviso  or  covenant  made  or  to  be  made,  or.  to  the 
actual  assignment,  imder-lease,  or  other  matter  thereby 
specifically  authorised  to  be  done,  but  not  so  as  to  prevent 
any  proceeding  for  any  subsequent  breach  (imless  other- 
wise specified  in  such   license)  ;    and  all  rights  under 
covenants  and  powers  of  forfeiture  and  re-entry  in  the 
lease  contained  shall  remain  in  full  force  and  virtue,  and 
shall  be  avaOable  as  against  any  subsequent  breach  of 
covenant  or  condition,  assignment,  under-lease,  or  other 
matter  not  specifically  authorised  or  made  dispunishable  by 
such  license,  in  the  same  manner  as  if  no  such  license  had 


(c)  1  Pre*.  Sbep.  T.  145,  n.  («1),      T.  18,  c.  1,  §  38. 
159 ;  Ck>.  Liti.  202  b,  n.  2 ;  2  Craise         {d)  Barton,  §  8684 
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been  given ;  and  the  condition  or  right  of  re-entry  shall  be  -^J**  i^- 

and  remain  in  all  respects  as  if  such  license  had  not  been  

given,  except  in  respect  of  the  particular  matter  authorised 

to  be  done "  (s.  1).    And  "  where  in  any  lease  heretofore  Restricted 

qperatinn 

granted  or  to  be  hereafter  granted  there  is  or  shall  be  a  jipwtj^i 
power  or  condition  of  re-entry  on  assigning  or  underletting 
or  doing  any  other  specified  act  without  license,  and  a 
license  at  any  time  after  the  passing  of  this  Act  shall  be 
given  to  one  of  several  lessees  or  co-owners  to  assign  or 
underlet  his  share  or  interest,  or  to  do  any  other  act  pro- 
hibited to  be  done  without  license,  or  shall  be  given  to  any 
lessee  or  owner,  or  any  one  of  several  lessees  or  owners, 
to  assign  or  underlet  part  ovly  of  4;he  property,  or  to  do 
any  other  such  act  as  aforesaid  in  respect  of  part  only  of 
such  property,  such  license  shall  not  operate  to  destroy  or 
extinguish  the  right  of  re-entry  in  case  of  any  breach  of 
the  covenant  or  condition  by  the  co-lessee  or  co-lessees, 
or  owner  or  owners,  of  the  other  shares  or  interests  in  the 
property,  or  by  the  lessee  or  owner  of  the  rest  of  the 
property  (as  the  case  may  be)  over  or  in  respect  of  such 
shares  or  interests  or  remaining  property,  but  such  right  of 
rc-entry  shall  remain  in  full  force  over  or  in  respect  of  the 
shares  or  interests  or  property  not  the  subject  of  such 
license"  (s.  2).    And  by  the  stat.  23  &  24  Vict.  c.  38,  RestHctimi 

'  "^  of  effect  of 

"  Where  any  actual  waiver  of  the  benefit  of  any  covenant  waiter, 
or  condition  in  any  lease  on  the  part  of  any  lessor,  or 
his  heirs,  executors,  administrators,  oi'  assigns,  shall  be 
proved  to  have  taken  place  after  the  passing  of  this  Act 
in  any  one  particular  instance,  such  actual  waiver  shall 
not  be  assumed  or  deemed  to  extend  to  any  instance 
of  any  breach  of  covenant  or  condition  other  than  that 
to  which  such  waiver  shall  specially  relate,  nor  to  be 
a  general  waiver  of  the  benefit  of  any  such  covenant  or 
condition^  unless  an  intention  to  that  effect  shall  appear " 
(s.  6). 
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faiiil        Compulsory  alienations,  as  upon  bankruptcy,  are  not 

within  a  mere  general  prohibition  of  alienation  (e). 

•J^^  for-  Equity  will  interpose  to  prevent  a  forfeiture  upon  non- 
fdiiii*.  performance  of  a  condition  at  or  within  a  certain  time, 
where  the  case  admits  of  compensation  being  made  for 
such  non-performance  (/).  Thus,  where  there  is  no  gift 
over  or  substituted  disposition  in  the  event  of  non-com^ 
pliance  with  the  testator's  injunction,  and  that  injunction 
relates  only  to  the  payment  of  money,  equity  will  relieve 
against  forfeiture,  on  subsequent  payment  of  piincipal, 
interest,  and  costs  {g). 

(e)  Burton,  §  854.  900,  (a) ;  Bamarduhn  v.  Fane,  2 

(/)  2  Oraifle  T.  18,  c  2,  $  29,  84 ;  Yem.  866 ;  GrmtUmc  t.  Bruce,  Id. 

Co.  Litt.  287  a,  n.  1.  492. 
(g)  11  Jamu  &  Bjrth.  b7  Sweety 
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CHAPTER  IV. 

OF  TAEIKO  ADTANTAOE  07  TEE  BBSACH  07  OOSDVaOSB. 

It  is  a  rule  of  the  common  law,  that  no  one  can  take  ad-  „^^»^. 
vantage  by  entry  of  the  breach  of  a  condition  expressed,  ^^^^ — 
but  parties  and  privies  in  right  and  representation;  as  ^^™' 
heirs  of  natural  persons,  as  regards  real  estate ;  executors  «>™^**^ 
or  administrators  of  natural  persons,  as  regards  chattel 
interests  ;  and  the  successors  of  bodies  politic ;  unless  the 
effect  of  the  condition  is  not  merely  to  give  a  right  of 
entry,  but  to  render  the  estate  ipso  facto  void.  So  that 
privies  and  assignees  in  law,  as  lords  by  escheat  and 
persons  in  remainder,  cannot  enter  for  an  express  condition 
broken,  where  it  does  not  ipso  facto  avoid  the  estate  (a). 
Nor,  by  the  common  law,  could  grantees  and  assignees  of 
the  reversion.  But  by  stat  32  Hen«  8,  c.  34,  grantees  and 
assignees  of  the  reversion  may  enter  for  breach  in  their 
time  of  conditions  for  payment  of  rent  or  performance  of 
some  act  Beneficial  to  the  estate,  but  not  of  collateral  con- 
ditions (b).  And,  by  the  same  statute,  a  grantee  of  part  of 
the  estate  of  the  reversion  may  take  advantage  of  a  con- 
dition (c).  But  a  grantee  of  part  of  the  land  in  which 
the  reversion  subsists,  could  not;  because  a  condition, 
being  entire,  could  not  be  apportioned  by  the  act  of  the 
grantor,  although  it  may  be  apportioned  by  act  of  law,  or 
by  the  wrongful  act  of  a  lessee  (d). 

(a)  3CnikeT.18,e.2,i44,46;  149,161-4;  Barton, 1 856. 
Co.Liit  ai4a>b;216a»b;  1  Pres.         (e)  2  Oroiie  T.  18,  e.  2,  $  49 ;  Co. 

Shep.  T.  149 ;  Barton,  §  856.  Tatt.  215  a. 

{b)  2  CniiM  T.  18,  c  2,  §  48>  49;         (d^  Id.  50,  57;  Co.  Litt.  215  a. 
Co.  Litt.  215  a,  b ;  1  Pros.  Shep.  T» 
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PAWfiL        By  the  stat  22  &  23  Vict  a  35,  a  3,  it  is  enacted, 

that  "where  the  reversion  upon  a  lease  is  severed,  and 

the  rent  or  other  reservation  is  legally  apportioned,  the 
assignee  of  each  part  of  the  reversion  shall,  in  respect  of 
the  apportioned  rent  or  other  reservation  allotted  or 
belonging  to  him,  have  and  be  entitled  to  the  benefit 
of  all  conditions  or  powers  of  re-entry  for  non-payment  of 
the  origina]  rent  or  other  reservation,  in  like  manner  as  if 
such  conditions  or  powers  had  been  reserved  to  him  as 
incident  to  his  part  of  the  reversion  in  respect  of  the 
apportioned  rent  or  other  reservation  allotted  or  belonging 
to  him." 

Even  whei'e  lands  are  descendible  to  some  other  person  as 
heir,  none  but  the  heir  at  common  law  can  enter  for  a  con- 
dition broken ;  but  such  entry  will  be  for  the  benefit  of  the 
other  person.  Thus,  if  a  person  seised  of  lands  in  right  of 
his  mother,  makes  a  feofiment  in  fee  of  them  upon  condi- 
tion, and  dies,  and  afterwards  the  condition  is  broken,  the 
heir  on  the  part  of  the  father  shall  enter.  But  when  he 
has  entered,  the  heir  on  the  part  of  the  mother  may  enter 
on  him  (e).  So,  if  a  condition  is  annexed  to  an  estate  held 
in  gavelkind,  and  is  broken,  the  heir  at  common  law  must 
enter  for  the  breadi ;  but,  after  such  entry,  all  the  younger 
sons  shall  enjoy  the  estate  with  him  (/). 

The  heir  cannot  avail  himseU  of  a  condition  broken  in 
the  lifetime  of  his  ancestor ;  for  the  right  of  taking  advan- 
tage of  a  condition  is  merely  personal  (ff). 

In  the  case  of  conditions  implied  or  in  law,  privies  and 
assignees  in  law  may  enter  for  conditions  broken  in  their 
time  (h). 
Where*  Where  it  is  provided,  that,  on  breach  or  performance  of 

the  condition,  as  the  case  may  be»  the  estate  shall  be  void, 

(e)  2  Crnise  T.  18,  c.  2,  §  46.  (h)  2  Cnuae  T.  18,  o.  %  §  46 ;  1 

(/)  2  CruiM  T.  18,  o.  2,  §  47*  FxeB.  8h«p.  T.  151. 

iff)  1  Pres.  Sbep.  T.  150. 
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•  ,•  '   • 

or*  that  the  grantor  shall  or  may  re-enter,  there,  if  the  ^^ai  ii 

estate  is  an  estate  of  freehold,  it  can  only  be  made  void  

in  either  case  by  entry.  But  if  it  is  for  years,  it  will,  in 
the  first  case,  be  ipso  facto  void ;  although,  if  the  condition 
is  for  the  benefit  of  the  reversioner,  the  estate  will  only  be 
void  at  his  option  (i).  But  where  the  Crown  is  entitled 
to  land  upon  the  breach  of  a  condition,  an  office  counter- 
vails an  entry  (k).  And  in  the  case  of  advowsons,  rents, 
commons,  remainders,  and  reversions^  where  no  entry  is 
possible,  a  claim  must  be  made  at  the  church  or  upon  the 
land  (Q. 
When  a  devise  is  made  to  the  heir  at  law,  notice  is  wben 

soiioe  of  a 

necessary  to  be  given  to  him,  before  a  forfeiture    can  oandition 
attach  for  a  breach  of  a  testamentary  condition ;  because  s*^**- 
the  heir  has  a  title  paramount  the  wiU,  that  is,  by  descent, 
and  he  is  presumed  to  enter  and  claim  in  that  right,  and 
not  to  know  anything  of  the  devise  or  of  the  condition  until 
he  receives  notice.    But  where  a  devise    is  made  to  a 
stranger,  as  he  has  no  title  except  under  the  will,  so  he  is 
presumed  to  have  knowledge  of  the  condition  (m). 
Where  a  person  enters  for  a  breach  of  an  express  con-  Effect  of 

*  entry  for  a 

dition  subsequent,  the  estate  becomes  void  ab  initio,  and  brea^ofan 
as  a  general  rule,  the  person  who  enters  is  again  seised  of  ******** 
his  original  estate  in  the  same  manner  as  if  he  had  never 
conveyed  it  away.  And  hence  all  rights  and  incidents  an- 
nexed to  the  estate  defeated,  such  as  dower  and  curtesy,  with 
all  charges,  incumbrances,  and  interests  created  out  of  it, 
are  likewise  defeated  (n).  But,  where  the  wife  or  husband 
had  an  estate  in  fee,  subject  to  be  divested  by  a  shifting 
use  or  executory  devise,  and  died  before  the  shifting  use  or 


(i)  1  Pros.  Shep.  T.  139 ;  2  Pres.  2  Jam.  Wilk.  2nd  ed.  12. 

Shep.  T.  284;  Co.  Litt.  214  b.  (n)  2  Craifle  T.  13,  c  2,  §  60—52; 

{k)  2  CruiM  T.  13,  c.  2,  §  89.  Co.  Litt.  202  a,  and  202  b,  n.  2; 

(l)  2  Cniiae  T.  18,  c.  2,  §  88.  Burton,  §  355,  789 ;  1  Pres.  Shep. 

(m)  1  Eop.  Leg.  by  White,  840 ;  T.  121, 155.     * 
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^1^'i.   ®^®^^*^^  devise  took  effect,  it  waa  held  that  the  surviving 
husband  in  the  first  case  was  entitled  to  curtesy,  and  that 

the  surviving  wife  in  the  second  case  was  entitled  to 

dower  (o). 
Sj?fi»        ^  *  ™^  enters  for  breach  of  a  condition  in  law,  he  shall 
^S;;^*     avoid  all  charges  and  acts  done  after  the  forfeiture  waa 

(occasioned  (p). 

(o)  Barton,  §  855.  (fp)  1  Fres.  8hep.  T.  155. 
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CHAPTER  V. 

0?  VOID  CONDITIONS  AND  LDOTATIONS  (a). 

Conditions  requiring  the  performance  of  an  act  which  is    tamh. 
contrary  to  the  moral  or  municipal  law,  are  void  (J). 


WrooffAil 

Conditions  of  any  kind  which  are  contrary  to  the  policy  '^^ 
of  the  law,  are  also  void.  ^  oontnry  to 

Thus,  a  condition  or  a  clause  of  cesser  and  acceleration,  condiuons 
requiring  the  acquisition  of  a  peerage,  or  of  a  higher  title  the  aoq% 
in  the  peerage,  is  void,  as  contrary  to  public  poHcy  (c).         peerage/ 

A  clause  which  is  in  general  restraint  of  marriage  is  oonditioni 

^  ^  tabaeqnent 

void,  as  contrary  to  religion,  morality,  and  political,  social,  2£^*u^ 
and  private  welfare,  and  therefore  to  the  policy  of  the  law.  ^2S^t°or 
And  such  a  clause  is  void,  whether  annexed  to  an  estate  ^S^ISfj. 
or  interest  in  real  or  in  personal  projierty,  and  whether  by 
way  of  condition  subsequent  properly  so  called,  simply 
providing  for  the  cesser  of  such  estate  or  interest  on 
marriage,  or  by  way  of  conditional  limitation  defeating 
such  estate  or  interest,  and  creating  a  new  estate  or  interest 
in  its  room  (ft).    And  a  condition  or  conditional  limitation 
is  void*  not  only  if  it  is  expressly  in  restraint  of  marriage 
generally,  but  also  if  it  is  so  restricted  that  it  is  probable 
that  it  may  virtually  operate  in  restraint  of  marriage 


(a)  See  Fwt  m.  T.  12^  e.  4, 1. 1,  Bq.  Jar.  f  S74|  800 ;  2  Jann.  WiUs, 

u  to  Condittons  of  Bonds.  2nd.  ed.  85, 40 ;  2  Tador*8  Leading 

(&)  SeeFettRie,249,276;2CniiBe  Gaaee  in  Equity,  179,  184;  Lord 

T.  18,  c.  1,  §  18.  Chief  Juiiioe  WilmoVs  remarks  in 

(e)  Bg^rUn  T.  Bosi  Brcmdaw,  4  Low  t.  Peen,   Wilm.  Opin.  and 

H.  L.  Cas.  1.  Jadg.  875;  McrUjf  T,  Sennoldton,  2 

(d)  pres.  Shep.  T.  181 ;  Story's  Haze,  570. 
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cases. 


generally,  whether  there  is  a  gift  over  or  not  (e),  as,  that  a 
woman  shall  not  many  a  man  who  has  not  an  estate  of 
BOOL  a-year  (/),  or  shall  not  marry  till  fifty  years  of  age, 
or  shall  not  marry  any  person  residing  in  the  same  town,  or 
any  person  who  is  a  clergyman,  a  physician,  or  a  lawyer,  or 
any  person  except  of  a  particular  trade  or  occupation  (y). 

An  exception,  however,  occurs  in  the  case  of  the  wife  of 
the  testator:  for  the  law  recognises  in. the  husband  such 
an  interest  in  his  vdfe's  widowhood,  as  to  make  it  lawful  for 
him  to  restrain  her  from  making  a  second  marriage;  hy 
means  of  a  condition  subsequent  or  a  conditional  limitation 
as  to  real  estate,  or  by  means  of  a  conditional  limitation  as 
to  personal  estate  (A).  And  it  has  been  recently  held,  that 
a  similar  exception  exists  in  the  ca^e  of  the  widow  of  any 
other  person  (i).  And  if  a  testator  devises  or  appoints  real 
estate  to  his  wife  for  life,  with  a  proviso  that  if  she  should 
do  anything  whereby  she  should  be  deprived  of  the  rents, 
or  the  power  to  receive  or  the  control  over  the  same,  so 
that  her  receipt  should  not  be  a  sufficient  'discharge,  her 
life  estate  should  cease,  and  she  marries  again,  without 
making  a  settlement  to  her  separate  use,  her  life  estate 
ceases  (k).  And  in  other  cases,  a  clause  in  restraint  of 
marriage  may  be  good  if  not  so  restricted  as  to  render  it  pro- 
bable that  it  may  virtually  operate  in  restraint  of  marriage 
generally.  So  that  even  a  condition  subsequent,  properly 
so  called,  not  to  marry  a  particular  person,  or  not  to  marry 
under  the  age  of  twenty-one  years  or  without  consent  of 
parents  or  trustees  or  other  persons  specified,  is  good,  in  the 


(e)  See  Story's  Eq.  Jur.  §  274, 
27^—283 ;  2  Cruifle  T.  13,  c  1,  §  68, 
61,  64,  65 ;  1  Rop.  Leg.  by  White, 
759;  Lloyd  y.  Lloyd,  2  Sim.  N.  S. 
255. 

(/)  Story'B  Eq.  Jur.  §  280. 

(g)  Story*8  Eq.  Jur.  §  288;  2 
Jarm  WiUs.  2nded.  85. 


(h)  Co.  Litt.  42  a;  Marples  v. 
BcMibridge,  1  Mad.  590 ;  Lhyd  v. 
ijoyd,  2  Sim.  N.  S.  255. 

(f)  NeioUm  v.  JIfanden,  2  Johns. 
&  H.  356. 

(k)  Craven  t,  Brady,  L.  B.  4  Eq. 
Cas.  209 ;  4  Ch.  App.  296. 
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case  of  real  estate,  or  a  chame  on  real  estate,  or  things    ^^"ir- 

°  .  T.  1,  Ch.  5. 

savouring  of  the  realty.    And  Ji  fortiori,  where  a  clause  

provides,  by  way  of  conditional  limitation,  that  if  a  person 
marry  a  particular  person,  or  mariy  under  age  or  without 
the  consent  of  parents  or  trustees  or  other  persons  specified, 
real  estate  or  a  charge  on  real  estate  or  things  savouring  of 
the  realty  shall  go  over  to  another  person,  such  a  con- 
ditional limitation  is  good.  But  all  such  conditions  and 
conditional  limitations  are  construed  very  strictly  in  favour 
of  the  person  on  whom  such  restrictions  are  imposed; 
because  they  are  contrary  to  natural  liberty,  if  not  to 
public  policy  (I), 

There  is  a  very  great  distinction,  however,  connected  nisUncyoM 
with  such  restraints,  between  real  property,  and  charges  on  andpenonai 
real  property,  and  things  savouring  of  the  realty,  on  the  one  ^gjj*'** 
hand,  and  bequests  of  personal  estate,  on  the  other  hand. 

The  former  are  governed  entirely  by  the  common  law ;  boIm  ai 
and  by  the  common  law,  as  applicable  to  real  property  and  «tate. 
charges  thereon  and  things  savouring  of  the  realty,  if  a 
condition  seeks  to  restrain  marriage  generally  and  is  void 
on  that  account,  there,  if  the  condition  is  precedent,  no 
estate  or  interest  will  arise ;  because  no  estate  or  interest 
was  to  arise  except  upon  fulfilment  of  the  condition,  and 
yet  no  effect  could  be  given  to  the  condition,  because  it  is 
contrary  to  public  policy.  And  if  the  condition  is  subse- 
quent or  mixed,  the  estate  to  which  it  is  annexed  will  be 
free  from  the  condition,  because  such  condition  is  contrary 
to  public  policy  (m).  Thus,  if  a  testator  were  to  say,  "  If 
A.  shall  not  marry  until  she  is  fifty  years  of  age,  I  devise  an 
estate  to  her ;"  this  would  be  a  condition  precedent,  and, 
operating  in  general  restraint  of  marriage,  it  would  be  void; 
but  yet  the  estate  would  not  vest  in  A.    But  if  the  testator 

(0  Stoiy'g  Eq.  Jur.  f  286.  182,  188,  157s  2  Cm.  Dig.  T.  18, 

(m)  Stoiy'B  Eq.  Jur.  §  288^9 ;  2      ch.  2,  8.  21. 
Bl.  Com.  156^7]  Pres.  Shep.  T.  129, 
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PAa«  If.     had  said,    "  I  devise  an  estate  to  A.,  on  condition  that 

T.  1,  Oh.  5. 

she  do  not  marry  till  fifty  years  of  age,"  this  would  be  a 

condition  subsequent  properly  so  called.  And  if  he  had 
said,  "  I  devise  an  estate  to  A. ;  but  if  she  marry  before 

.    »  she  is  fifty  years  of  age,   I  give  the  estate  to  B.,"  this 

would  be  a  conditional  limitation.  And,  as  such  condition 
subsequent  or  conditional  limitation  would  be  in  general 
restraint  of  marriage,  it  would  be  void  on  that  account,  and 
have  no  effect  in  divesting  the  estate  to  A, ;  so  that  the 
estate  of  A.  would  be  absolute.  But  if  a  testator  were  to 
say,  "  If  A.  shall  not  marry  until  she  has  attained  the  age 
of  twenty-one  years,  I  give  an  estate  to  her  when  she  shall 
have  attained  that  age,"  that  would  be  a  good  condition 
precedent ;  so  that  A,  would  take  the  estate  on  attaining 
the  age  of  twenty-one  years,  and  not  befora  And  if  a  tes- 
tator were  to  say,  "I  devise  an  estate  to  A  on  condition  that 
she  do  not  marry  until  she  attain  the  age  of  twenty-one 
years,"  even  without  making  any  devise  over  on  her  marry- 
ing before  that  age,  she  would  take  the  estate  subject  to 
divestment  on  marriage  before  that  age. 

Bales  ft8  to         On  the  other  hand,  in  the  case  of  bequests  of  personal 

personal 

estate  estate.  Courts  of  Equity  have  followed  to  a  great  extent 

the  doctrines  of  the  civil  law,  as  administered  by  the  Eccle- 
siastical Courts.  And  according  to  the  civil  law,  conditions 
in  restraint  of  marriage  are  even  more  odious  than  they 
are  in  the  view  of  the  common  law ;  because  in  addition  to 
the  considerations  of  social  and  private  happiness  which 
are  applicable  alike  to  all  nations  and  ages  of  the  world,  the 
depopulation  of  the  Boman  empire  by  war  had  rendered  it 
peculiarly  expedient  to  encourage  the  increase  of  popula- 
tion, and  to  discouiuge  every  attempt  to  check  it  (n).  And 
hence  it  is  the  established  doctrine  of  the  Court  of  Chancery 
in  the  case  of  bequests  of  personal  estate,  that  where  there 

(n)  story's  Eq.  Jur.  §  276,  277,  278,  279,  n.  j  2  Jarm.  Wills,  2nd  ed.  34.. 
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is  a  condition  stibsequent,  expressly  or  constructively  pro-     PA»f  ii. 

^t  If  UH«  Ot 

viding  for  the  cesser  of  the  interest  created  in  such  personal  

estate  in  the  event  of  marriage,  and  there  is  no  hegtiest  over 
in  that  event,  though  the  condition  is  so  restricted  as  not 
expressly  or  virtually  to  operate  in  restraint  of  marriage 
generally,  the  condition  is  to  be  deemed  as  merely  in  teiro- 
rem,  and  the  bequest  is  absolute,  as  if  no  such  condition  had 
been  added.  But  if  the  partial  restraint  on  marriage  is  not 
by  way  of  a  condition  subsequent,  properly  so  called,  but 
by  way  of  that  species  of  condition  which  is  called  a  con- 
ditional limitation,  so  that  there  is  a  bequest  over  on  a 
marriage  contrary  to  the  condition,  there  the  clause  impos- 
ing partial  restraint  on  marriage  will  be  allowed  to  operate, 
so  as  to  divest  the  interest  created  in  the  personal  property, 
in  case  of  a  marriage  contrary  to  the  condition  (o). 

Different  reasons  have  been  assigned  for  this  distinction  Beaiona  of 

,  ,  ,  .  thft  distinO" 

as  to  personalty,    between    conditions    and    conditional  uonaato 
limitations,  or,  in  other  words,  between  cases  where  there  "^^'S;*^ 

'  '  '  CODditiODB 

is,  and  cases  where  there  is  not,  a  bequest  over  (p).    Some  SdS»df* 
have  said  that  the  bequest  over  affords  a  clear  manifesta-  SSons^Jn" 
tion  of  the  intention  of  the  testator  that  the  clause  should  of  marriage, 
not  be  merely  in  terrorenu   And  certainly  the  bequest  over 
does  exclude  all  possibility  of  such  a  construction.    But 
Lord  Thurlow  justly  remarked  (j),  "  I  do  not  find  it  was 
ever  seriously  supposed  to  have  been  the  testator's  inten- 
tion to  hold  out  the  threat  of  that  which  he  never  meant 
should  happen."     Others  have  said  that  it  was  the  interest 
of  the  person   claiming  under  the  conditional  limitation 
which  made  the  difference ;   and  that  the  testator  having 
given  him  a  substantial  interest  in  a  specified  event,  the 


(o)  story's  £q.  Jur.  §  279,  n.;  (p)  See  remarks  of  Sir  W.  Grant, 

284—289 ;    2  Cruise  T.  18,   c.  1,  M.  B.,  in  Lloyd  v.  Branton^  8  Meriv. 

§  66 ;  1  Rop.  Leg.  by  White,  759,  117. 

827;  2  Jarm.  Wills,  2nd  ed.  85,  (?)  Scott  v.  Tykr,  2  Dick.  719. 
36,  89. 
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Court  is  bound  to  effectuate  the  testator's  intention.  This 
of  itself  is  a  suflScient  reason :  but  probably  both  reasons 
have  equal  operation  in  inducing  the  Court  to  give  effect  to 
the  condition,  where  there  is  a  bequest  over. 

To  illustrate  these  distinctions,  as  regards  personal  estate, 
if  a  testator  were  to  say,  "  I  give  A,  lOOOZ.,  on  condition 
that  she  do  not  marry  until  she  is  fifty  years  of  age ;"  or  "  I 
give  to  A,  lOOOZ. ;  but  if  she  marry  before  she  is  fifty  years  of 
age,  I  give  the  same  to  B. ;"  the  condition  subsequent  in  the 
first  case,  and  the  conditional  limitation  in  the  second  case, 
being  in  general  restraint  of  marriage,  would  be  void,  and 
of  no  effect  upon  the  interest  of  A- ;  so  that  it  would  be 
absolute.  Again,  if  a  testator  were  to  say,  "I  give  to  A.  lOOOt; 
but  if  she  marry  before  she  is  twenty-one  years  of  age,  then 
I  give  the  same  to  B. ;"  tliis  conditional  limitation,  being 
only  in  partial  and  reasonable  restraint  of  man^iage,  woidd 
be  operative  ;  so  that  if  A.  were  to  marry  before  twenty-one, 
the  money  would  go  to  B.  But  if  a  testator  were  to  say,  I  give 
to  A,  lOOOi,  on  condition  that  she  do  not  marry  until  twenty- 
one  years  of  age,"  and  there  were  no  bequest  over  in  case  of 
her  marrying  before  twenty-one,  the  condition  subsequent 
would  be  treated  as  merely  in  terrorem,  and  the  legacy 
would  be  absolute 

Thus  much  appears  to  be  established.  And  it  is  also 
settled  that,  contrary  to  the  rule  in  devises,  if  a  bequest  be 
made  upon  a  condition  precedent,  which  is  void,  as  being  in 
general  restraint  of  maniage,  the  bequest  will  teke  effect  as 
if  no  condition  had  been  imposed  (r).  But  it  appears  to  be 
altogether  doubtful  upon  authority  what  is  the  rule  applic- 
able to  legacies  of  personal  estete  upon  a  condition  j!>r(!- 
cedent,  not  in  restraint  of  marriage  generally,  but  of  a 
limited  and  legal  character,  where  there  is  tw  beqtiest  over 
and  there  has  been  a  default  in  complying  with  the  condi- 


(r)  story's  Eq.  Jur.  §  289, 
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tion.    Upon  this  subject,  Mr.  Justice  Story  (s)  makes  these   ^i^ll\ 

remarks :     "  There  are  certainly    authorities,    which    go ~ — 

directly  to  establish  the  doctrine,  that  there  is  no  distinction 
in  cases  of  this  sort  between  conditions  precedent  and  con- 
ditions subsequent ;  and  that  in  each  of  them,  if  there  is  no 
hequ4^t  ovexy  the  legacy  is  treated,  as  pure  and  absolute,  and 
the  condition  as  made  in  terrorem  only.  The  civil  law  and 
ecclesiastical  law  recognise  no  distinction  between  condi- 
tions precedent  and  conditions  subsequent,  as  to  this  par- 
ticular subject  On  the  other  hand,  there  are  authorities 
which  seem  to  inculcate  a  different  doctrine  and  to  treat 
conditions  precedent  as  to  legacies  of  this  sort,  upon  the 
same  footing  as  any  other  bequests  or  devises  at  the  com- 
mon law ;  that  is  to  say,  that  they  are  to  take  effect  only 
upon  the  condition  precedent  being  complied  with,  whether 
there  be  a  bequest  over,  or  not"  The  same  view  of  the  doubt- 
fulness of  this  point  is  taken  by  other  text-writers  (^). 

But  whichever  of  the  two  opinions  noticed  by  Mr. 
Justice  Story  shall  be  deemed  to  be  correct,  there  are 
other  very  important  distinctions  which  remain  to  be 
noticed.  Hitherto  we  have  only  discussed  the  subject  of 
restraints  on  marriage,  when  embodied  in  the  form  of 
conditions  precedent  or  subsequent,  or  of  conditional  limi- 
tations, properly  so  called.    We  come  now  to  the  con-  Beittaiitto 

on  siarrlago 

sideration  of  such  restraints  when  embodied  in  that  species  by  way  of 
of  conditions,  in  the  widest  sense  of  the  term  conditions,  S£jS^ 
which  are  often  called  by  the  simple  term  limitations  in 
the  sense  of  limits  or  bounds  to  an  estate,  but  (as  be* 
fore  remarked)  may  be  more  specifically  termed  special 
or  collateral  limitations,  in  order  to  distinguish  them  aa 
well  from  conditional  limitations,  as  from  limitations  in 
the  sense  of  entire  sentences  creating  estates. 

(«)  Eq.  Jar.  §  200.  towa/gt  t.  Fwn^  S  D.  M.  &  G.  750, 

(e)  See  2  Jarmi  WiU8,'2nd  ed.  87,  Beems  to  decide  that  the  latter  doe* 
38 ;  Bop.  on  Leg.  by  White,  826.     trine  is  the  correct  one« 
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FAKf  n 

T.  1,  Gh.  0. 

Pint,  in  the 
case  of  real 
estate. 


fiec(mdl7,  la 
the  cue  of 
ponoiudtjr. 


It  is  laid  down  in  Coke  upon  Littleton  (42  a),  that  if 
real  estate  is  given  to  a  woman  durante  viduitate,  such  a 
limitation  is  good.  And  if  such  a  restriction  is  good  as  a 
condition  subsequent,  properly  so  called  (as  we  have  seen 
it  is),  k  fortiori  it  is  good  as  a  special  limitation. 

According  to  the  same  authority,  if  real  estate  is  given 
to  a  woman  dum  sola  fuerit,  such  a  limitation  is  good, 
although  we  have  seen  that  if  real  estate  were  given  to  a 
single  woman,  subject  to  a  condition  subsequent  or  a  con- 
ditional limitation  providing  that  she  should  not  marrj', 
the  condition  or  conditional  limitation  would  be  void, 
and  the  gift  would  be  absolute.  So  great  is  the  au- 
thority of  Lord  Coke,  that  wewiU  assume  that  this  is 
law;  although,  for  the  reasons  which  we  shall  presently 
give,  when  considering  the  case  of  a  bequest  of  person- 
alty, such  a  distinction  would  seem  not  to  be  founded 
on  principle. 

But  whatever  may  be  the  case  with  respect  to  real 
estate,  a  bequest  of  personalty  to  an  unmarried  pei'son 
until  marriage,  or  subject  to  a  special  or  collateral  limi- 
tation determining  her  interest  on  marriage  generally,  in 
whatever  form  of  words  that  limitation  may  be  couched, 
would  upon  principle  be  void,  as  contrary  to  the  policy  of 
the"  law,  as  much  as  if  marriage  were  sought  to  be  re- 
strained by  a  condition  subsequent  or  a  conditional  limi- 
tation, properly  so  called.  And  although  the  weight  of 
judicial  opinion  is  unquestionably  in  favour  of  the  validity 
of  such  a  special  or  collateral  limitation,  yet  its  validity  may 
be  considered  to  have  been  rather  assumed,  and  assumed 
upon  an  erroneous  supposition,  than  expressly  decided. 

First,  let  us  consider  the  authorities.  In  the  case  of 
Low  V.  Peers,  Lord  Chief  Justice  Wilmot  made  some 
observations  to  show  that  such  a  special  or  collateral  limi- 
tation, if  couched  in  terms  which  directly  express  a  limit, 
but  do  not  necessarily  imply  a  prohibition,  was  good  by 
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the  civil  law,  and  is  also  valid  by  the  common  law ;  so   ^^^m  tl 

^   '  '^  '  T.l,  Ch.  5. 

that,  according  to  liis  view,  a  gift  to  A.  until  marriage  or  

duiing  celibacy,  is  good  both  by  the  civil  and  common 
law ;  though  a  gift  to  A.  if  she  shall  remain  unmarried, 
which  would  be  an  indirect  limitation,  would  be  invalid 
by  the  civil  law,  unless  not  intended  as  a  restraint  on 
marriage.  The  actual  decision  in  Lew  v.  TeiCrB  was,  that 
a  covenant  not  to  marry  any  person  but  a  particular 
individual,  who  was  under  no  obligation  to  marry  the 
covenantor,  was  void,  as  a  restraint  on  marriage  generally, 
and  therefore  contrary  to  the  policy  of  the  common  law. 
But  the  Lord  Chief  Justice  makes  the  following  most 
important  observations  bearing  upon  the  present  question : 
"  The  case  of  customs  of  manors  and  limitations  of  estate 
during  celibacy,  are  modifications  of  property ;  and  though 
they  do  invite  the  proprietors  of  such  estate  to  abstain 
from  matrimony,  yet  they  do  not  profess  and  avow  the 
intention,  as  an  estate  given  upon  condition  or  an  express 
agreement  not  to  marry  imder  a  forfeiture  does,  where  it 
figures  in  the  shape  of  a  penalty,  and  discloses  a  pre- 
meditated design  to  check  marriage.  But  (he  continues) 
whatever  weight  there  may  be  in  the  distinction  between 
a  limitation  and  a  condition,  it  has  long  been  settled  and 
so  often  judicially  recognised  that  it  ought  not  now  to  be 
disturbed.  And  it  is  observable  that  it  is  not  a  subtlety 
of  our  law  only ;  for  the  civil  law  makes  the  same  dis- 
tinction, and  mentions  the  reason  of  it,  wliich  I  have 
given."  And  he  then  refers  to  Swinbum,  4th  Part,  c.  12, 
sa  6,  19.  Swinbum  says  (s.  6),  "  Moreover  if  a  testator 
do  bequeath  any  legacy  to  a  woman  conditionally,  if  she 
do  not  marry ;  willing  her  to  restore  the  same  to  another 
if  she  do  marry,  albeit  in  this  case  the  woman  do  niairy> 
she  may  obtain  the  legacy ;  neither  is  she  bound  to  restore 
the  same,  unless  it  was  the  meaning  of  the  testator  not 
to  forbid  marriagei  but  to  grant  the  use  of  the  thing  be* 
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''ART  II.     queatlied   until  the  legatary  did  many."     On  the  other 

hand,  at  s.  19,  Swinbum  says,  "The  9th  limitation  is  when 

the  prohibition  of  marriage  is  not  made  conditionally  liy 
the  word  '  ii^'  as  '  I  make  thee  my  executor  if  thou  dost 
not  marry,'  but  by  other  words  or  adverbs  of  time,  as  when 
the  testator  wiUeth  that  his  daughter  or  wife  shall  be 
executrix,  or  shall  have  the  use  of  his  goods  '  so  long '  as 
she  shall  remain  unmarried.  Agreeable  hereunto  are  the 
laws  of  this  Eealm  of  England,  wherein  there  is  a  case 
that  one  of  the  Kings  of  this  Realm  did  grant  to  his  sister 
the  manor  of  D.,  so  long  as  she  should  continue  unmarried, 
and  this  was  admitted  to  be  a  good  limitation  in  the  law, 
but  not  a  condition."  The  Lord  Chief  Justice  Wilmot, 
after  citing  these  passages  from  Swinbum,  then  adds, 
"  The  common  law,  therefore,  in  allowing  such  limitations, 
does  not  discover  more  favour  to  restraints  upon  matri- 
mony than  the  civil  law  does.  Both  allow  a  modus  as 
qualifying  and  limiting  the  duration  of  property,  but  reject 
a  condition." 

According  to  the  way  in  which  Swinbum  has  stated 
the  doctrine  in  the  passages  cited  by  Lord  Chief  Justice 
Wilmot,  the  principle  of  the  distinction  is  this  :  that 
where  the  testator,  by  the  form  of  his  bequest,  has  neces- 
sarily implied  a  desire  of  restraining  marriage  generally, 
there  the  law  will  not  allow  his  intention  to  be  accom- 
plished even  by  a  limitation  incorporated  in  the  words  of 
the  gift,  and  even  with  a  superadded  limitation  over.  But 
that  where  the  form  of  his  bequest  does  not  necessarily 
imply  such  an  intention,  but  only  expresses  the  limit  to 
the  continuance  of  the  interest  given,  there  the  limitation 
is  valid.  But  the  Courts  of  this  country,  in  refusing 
operation  to  expressions  in  restraint  of  marriage  generally, 
have  not  been  govemed  by  the  consideration  or  specu- 
lation as  to  what  were  the  motives  of  the  testator,  but  by 
the  practical  effect  of  the  disposition  made  by  him  upon 
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the  well-being  of  the  individual  who  is  the  object  of  his   ^t^^^h's 

bounty,  or  of  the  community  at  large.     So  that  (as  we  

have  seen)  the  question  has  been,  Does  or  does  not  the 
disposition  operate  in  express  restraint  of  marriage  gene- 
rally ;  or  is  it,  or  is  it  not  likely  that  it  will  virtually 
operate  in  restraint  of  marriage  generally  ? 

The  principle  mentioned  by  Swinbum  is  of  such  a 
character  that  it  would  require  very  clear  proof  that  such 
was  the  doctrine  of  the  civil  law  before  we  ought  to  accept 
it  as  such.  The  passage,  however,  to  which  Swinbum 
refers  in  support  of  his  proposition  that  a  direct  special 
limitation  in  restraint  of  marriage  generally  was  valid  by 
the  civil  law,  is  this :  "  Legatum  ita  est :  Attise  donee 
nubat,  quinquaginta  damnas  esto  heres  mens  dare ;  neque 
adscriptum  est,  in  annos  singulos :  Labeo,  Trebatius, 
prsesens  legatum  deberi  putat  Sed  rectius  dicetur  id 
legatum  in  annos  singulos  deberi  "  (u).  But  this  passage, 
though  it  mentions  a  direct  limitation  till  marriage — "  To 
Attia  until  she  marry  " — does  not  prove  that  it  was  good 
by  the  civil  law :  the  decision  does  not  assert  or  assume 
that  it  was  good  :  it  merely  puts  a  case  in  which  such  a 
limitation  occurred,  for  the  purpose  of  raising  a  question 
as  to  whether  an  annual  sum  of  the  amount  specified  was 
given  or  not ;  so  that  unless  other  passages  can  be  cited 
to  prove  that  a  direct  special  limitation  on  maiTiage  gene- 
rally was  good  by  the  civil  law,  it  would  not  seem  that  we 
ought  to  consider  it  to  be  so.  And  as  to  an  indirect 
limitation  on  marriage  generally,  that  we  have  seen 
Swinbum  himself  admits  to  be  bad,  unless  it  was  not  the 
design  of  the  testator  to  forbid  marriage  generally. 

Lord  Cottenham,  however,  in  Webb  v.  Orace  (x),  as* 
sumes  the  validity  of  a  special,  limitation  on  marriage 
generally.    He  says,  "There  can  be  no  doubt  that  mar- 

(u)  Dig.  Lib.  33,  Tit.  1,  L.  17.  W  2  Phil.  702* 


90  OF  VOID  CONDITIONS  AND  LIMITATIONS. 

piBTir.     riage  may  be  made  the  gixDund  of  a  limitation  ceasing  or 

commencing.     It  is  unnecessary  to   refer  to  authorities 

for  this  purposa  If,  then,  this  grant  is  a  grant  of  40/.  per 
annum  until  marriage,  and  from  that  event  happening  of 
201  per  annum  for  life,  there  can  be  no  doubt  but  that 
such  a  gift  is  lawful ;  and  that  after  marriage  there  can 
be  no  demand  for  the  40/.  per  annum."  But  in  that  case 
a  reduced  sum  was  given  on  marriage,  and  it  was  a  case  of 
covenant. 

In  Mishion  v.  Cohb  (y).  Lord  Cottenham  again  assumed 
the  validity  of  a  limitation  in  restraint  of  marriage  gene- 
rally. But  in  that  case  the  lady  was  a  widow,  and  was 
married  a  second  time  at  the  date  of  the  will ;  and  it  was 
held  that  she  was  absolutely  entitled  notwithstanding  that 
fact:  so  that  Lord  Cottenham's  remarks  wore  extra- 
judiciaL 

In  Lloyd  v.  Lloyd  (z),  Lord  Cranworth  says,  "  A  testator 
may  make  a  gift  so  long  as  she  shall  remain  single ;  but  if 
he  fii*st  gives  a  life  estate  to  a  single  woman,  a  stranger  to 
him,  and  then  annexes  a  condition  that  in  case  she  marries 
at  all,  it  shall  go  over,  that,  being  in  general  restraint 
of  marriage,  is  not  a  good  condition."  But  these  re- 
marks were  all  extra-judicial,  so  far  as  they  referred  to  a 
special  limitation ;  for  the  case  was  one  of  a  conditional 
limitation* 

In  Bullodc  V.  Bennett  (a),  no  question  seems  to  have 
been  raised  as  to  the  validity  of  the  limitation  "until 
marriage ;"  and  as  the  lady  had  been  twice  married 
before,  and  the  property  in  the  case  of  her  marriage  a 
third  time  was  given  in  trust  for  her  children  by  her 
former  husbands,  no  objection  could  be  reasonably  urged 
against  such  a  limitatioiL 


{y)  5  My.  &  Cr.  152.  (a)  1  K.  &  J.  815;  7  D.  M  kOt. 

(z)  2  Sim.  N.  S.  263»  283. 
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Down  to  the  case  of  Heath  y.-Leivis  (6),  there  is  no    pawh. 

decision  (it  is  believed)  that  a  direct  or  indirect  limitation 

until  marriage  generally,  in  the  case  of  a  bequest  to  a 
single  man  or  woman,  is  valid.  In  that  case  which  was 
heard  before  the  Lords  Justices,  but  not  on  appeal,  an 
annuity  was  bequeathed  to  an  unmarried  woman  during 
flie  term  of  her  natural  life,  if  she  should  so  long  remain 
unmarried  ;^  and  it  was  held  that  this  was  a  limitation,  as 
it  certainly  was,  and  not  a  condition  subsequent ;  and  that 
therefore  the  annuity  ceased  on  marriaga  Tlie  Lord 
Justice  Knight  Bruce  there  said,  "  It  must  be  agreed  on 
all  hands  that  it  is  by  the  English  law  competent  for  a 
man  to  give  to  a  single  woman  an  annuity  until  she  shall 
die  or  be  married,  whichever  of  these  two  events  shall 
first  happen.  All  men  agree  that  if  such  a  legatee  shall 
marry,  the  annuity  will  thereupon  ceasa  But  (added  his 
Lordship)  this  proposition  has  been  advanced — a  proposi- 
tion, if  true  (and  I  do  not  deny  its  truth),  perhaps  not 
creditable  to  the  English  law — that  if  a  man  give  an 
annuity  to  a  woman  who  has  never  married,  for  life,  and 
afterwards  declares  that  if  she  shall  marry,  the  annuity 
shall  be  forfeited,  the  condition  is  void,  and  she  may 
yet  marry  as  often  as  she  will,  and  retain  her  annuity. 
Such  is  the  state  in  which  our  English  law  upon  this 
subject  is  said,  and  perhaps  truly,  to  be  ;  and  the  question 
argued  before  us  has  been,  to  which  of  these  two  classes 
the  gift  of  this  will  belongs,  being  a  gift  of  an  annuity  to 
a  singler  lady  '  during  the  term  of  her  natural  life,  if  she 
shall  so  long  remain  unmarried ;'  this  language  being  the 
technical  and  proper  language  of  limitations,  as  distin- 
guished from  conditions,  long  known  to  the  English  law, 
and  familiar  to  us  alL  Both  upon  precedent  and  reason, 
upon  principle  and  authority,  I  am  of  opinion  that  this  is 

(h)  2  D.  M»  &  Q.  96L 
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paetii.     a  limitation,  as  distingxiislied  froui  a  condition,  and  that 

T.  If  Ch.  6,      j^  -~  •  '"* 

the  annuity  ceased  when  the  lady  married."    But  this 

cannot  be  considered  to  have  the  weight  of  a  decision 
as  to  the  validity  of  such  a  limitation,  because  it  was 
admitted  at  the  bar,  that,  if  it  was  a  limitation,  and  not  a 
condition  subsequent,  it  would  be  valid. 

In  Potter  v.  Richards  (c),  the  Vice-Chancellor  Kin- 
dersley  decided  in  favour  of  the  validity  of  a  bequest  until 
marriage  generally,  but  expressed  at  the  same  time  his 
inability  to  justify  the  distinction;  observing  that  "the 
jDolicy  of  the  law  was  as  much  violated  by  saying  that  a 
woman  should  only  retain  an  annuity  so  long  as  she  re- 
mained single,  as  saying  that  it  should  cease  upon  such 
woman  being  married :  the  law  as  to  restriction  upon 
marriage  was  in  both  cases  equally  violated  "  (d). 

Now  the  common  ground  of  this  distinction  in  favour  of 
the  validity  of  a  special  limitation  until  marriage,  is  ex- 
pressed by  the  Vice-Chancellor  Wigram  in  Morky  v. 
Bennoldson  (e).  The  case  itself  was  a  case  of  a  condi- 
tional limitation  by  codicil,  and  not  of  a  special  limitation, 
so  that  the  remarks  of  the  Vice-Chancellor  were  extra- 
judicial; but  they  express  the  reasons  commonly  and 
confidently  assigned  for  the  validity  of  such  limitations. 
"  Until  I  heard  '*  (observes  the  Vice-Chancellor)  "  the 
argument  of  this  case,  I  had  certainly  imderstood,  that, 
without  doubt,  where  property  was  limited  to  a  person 
until  she  married,  and  when  she  married,  then  over,  the 
limitation  was  good.  It  is  difficult  to  imderstand  how 
this  could  be  otherwise,  for  in  such  a  case  there  is  nothing 
to  give  an  interest  beyond  the  marriage.  If  you  suppose 
the  case  of  a  gift  of  a  certain  interest,  and  that  interest 
sought  to  be  abridged  by  a  condition,  you  may  strike  out 

(c)  3  W.  B.  266.  See  also  At'Out-         (d)  3  W.  B.  267. 
loch  y.  M*CuUodi,  8  Gif.  606 ;  Evam         (e)  2  Hare,  579,  580. 
V.  Roticr,  2  Hem.  &  MiL  190. 
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the  condition,  and  leave  the  original  gift  in  operation ;  but  ^^am  ir. 

if  the  gift  is  until  marriage,  and  no  longer,  there  is  nothing 

to  carry  the  gift  beyond  the  marriage.  With  reference  to 
that  point,  and  also  in  order  that  the  grounds  of  my  deci- 
sion might  clearly  appear  to  those  parties  against  whom  it 
might  be,  I  wished  to  look  into  the  authorities ;  and  I  am 
satisfied,  from  an  examination  of  those  authorities,  that 
there  is  no  reason  to  alter  my  opinion,  that  a  gift  until 
manage,  and  when  the  partj;  marries,,  then,  over^ia. ja 
valid  limitatjoa," 

To  this  current  of  judicial  opinion  the  decision  in  Wren 
V.  Bradley  (/)  is  directly  opposed.  A  testator  bequeathed 
an  annuity  to  his  daughter,  a  married  woman,  "  in  case  she 
shall  be  living  apart  from  her  husband,  and  should  con- 
tinue so  to  do,"  during  tlie  lifetime  of  his  widow ;  with  a 
direction,  that  if  at  any  time  the  annuitant  should  live 
with  her  husband,  the  annuity  should  cease.  By  the  same 
will  he  bequeathed  a  share  in  the  residue,  upon  trust  to 
pay  the  income  to  the  same  daughter  during  such  time  as 
she  should  continue  to  live  apart  from  her  said  husband ; 
but  should  she  at  any  time  live  with  him,  the  testator 
directed  that  during  such  time  the  income  should  be  paid 
between  other  legatees.  At  the  date  of  the  will,  the 
daughter  and  her  husband  were  living  apart,  but  before 
and  at  the  date  of  the  testator's  death,  they  were  reconciled, 
and  living  together,  and  so  continued  to  live  :  and  it  was 
held,  that  the  daughter  was  entitled  to  the  bequests. 

This  is  a  decision  that  restrictions  which  are  invalid  as 
conditions  are  equally  invalid  as  special  or  collateral  limi- 
tations. And  indeed  the  opposite  doctrine  depends  on  a 
fallacy.  It  proceeds  upon  the  notion  that  in  such  cases 
the  special  limitation  is  the  only  limitation ;  whereas  there 
is  ordinarily  (as  we  have  before  seen)  a  general  limitation, 

(/)  2  De  G«z  ^  SiD«  49, 


94  OF  VOID  CONDITIONS  AND  UMITATIONS, 

paeth.    either  express  or  implied,  to  denote  the  class  or  detiomina- 

tion  to  which  the  estate  or  interest  belongs,  even  when 

there  is  also  a  special  or  collateral  limitation  (g).  And  it 
is  equally  possible  to  reject  a  special  or  collateral  limita- 
tion, as  it  is  to  reject  a  condition  subsequent.  If  rejected, 
the  interest  would  last  for  the  period  assigned  it  by  the 
express  or  implied  general  limitation,  for  life  or  other- 
wise (A).  And  it  ought  to  be  rejected  as  contrary  to  the 
policy  of  the  law,  as  much  as  a  condition  subsequent 
properly  so  called. 

Although  a  general  limitation,  either  express  or  implied, 
is  ordinarily  incident  to  every  estate,  even  where  there  is  a 
special  or  collateral  limitation,  yet  a  gift  in  the  will  in 
Potter  V.  Rickards  (i),  (on  which  however  nothing  turned, 
as  it  was  revoked  by  a  codicil)  furnishes  us  with  a  special 
limitation  so  framed  as  to  constitute  the  only  distinct 
limitation.  The  gift  was  in  these  words :  "  To  J.  P.  an 
annuity  of  501.  during  such  part  of  her  life  as  she  con- 
tinues single  and  unmarried."  And.  of  course  if  the  Court 
had  to  deal  with  such  a  form  of  words,  it  would  involve 
much  more  difficulty  to  strike  out  the  special  limitation  as 
the  only  distinct  limitation,  than  it  would  in  other  cases 
where  there  is  also  a  distinct  general  limitation  expressed 
or  implied. 

It  would  seem  to  be  the  common  notion  that  in  cases 
where  marriage  forms  the  subject  of  a  direct  special  limi- 
tation (as  where  a  gift  is  made  till  marriage,  or  whilst 
single,  or  during  celibacy,  or  so  long  as  the  person  con- 
tinues unmarried)  the  interest  given  must  necessarily 
determine  on  marriage,  inasmuch  as  by  the  veiy  terms 
of  the  gift  it  covM  not  possibly  last  any  longc7\  But 
those  who  entertain  this  opinion  have  regarded  the  special 
limitation  as  a  substitute  for  the  general  limitation,  so  as 

(f/)  Sec  supra,  p.  63.  rests  annexed  to  Feame,  §  2S~86. 

{h)  See  Smith's  Executory  Inte-         (t)  3  W.  B.  267. 
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to  constitute  the  only  limit  to  the  estate.    That  this,  ^^f^jj^^j^ 

however,  is  an  erroneous  view,  may  be  shown  from  the  * 

example  of  an  annuity  bequeathed  to  A.  and  her  assigns 
until  her  marriage.  Now  it  is  true  that  the  words  "  until 
her  marriage"  appear  to  constitute  the  only  limitation. 
And  yet  they  do  not ;  for  if  they  did,  then  it  would  follow 
that  if  A.  were  never  to  marry,  the  annuity  would  last  for 
ever.  But  that  would  be  contrary  to  the  nature  of  an 
annuity,  which  primft  facie  imports  a  life  annuity  only. 

It  will  be  objected  that  if  we  were  to  reject  the  special 
limitation,  we  should  be  altering  the  gift  itself ;  whereas 
by  striking  out  a  condition  subsequent  or  a  conditional 
limitation,  we  simply  leave  the  original  gift  imafifected. 
But  to  what  does  this  objection  amount?  It  is  quite 
unsubstantial :  it  is  merely  a  verbal  refinement  As 
regards  the  substantial  intention  of  the  testator,  the  gift 
is  as  much  affected  by  striking  out  a  condition  subsequent 
or  a  conditional  limitation,  as  it  would  by  striking  out  a 
special  or  collateral  limitation ;  and  it  is  quite  as  easy  to 
reject  the  special  or  collateral  limitation,  as  to  reject  the 
condition  subsequent  or  the  conditional  limitation.  And 
if  the  latter  must  be  rejected,  for  the  strongest  religious, 
moral,  political,  and  social  reasons,  it  is  equally  incumbent 
on  the  Courts  to  reject  the  former,  as  both  are  equally 
injurious.  .  And  if  it  is  a  maxim  that  that  shall  not  be 
done  indirectly  which  cannot  be  done  directly,  surely  it  is 
deeply  to  be  deplored  that  the  Courts  should  profess  their 
inability  to  prevent  a  testator  from  violating  the  policy  of 
the  law  in  a  most  important  respect,  merely  because  he 
seeks  to  accomplish  his  design  by  grammatically  incorpo- 
rating the  restraint  into  the  very  words  of  the  gift  itself, 
instead  of  superadding  the  restraint  to  the  words  of  gift 
Such  a  course  of  judgment  was  fitting  enough  for  days  of 
scholastic  ingenuity,  when  (if  we  may  repeat  the  expres- 
sion of  Lord  Coke)  judges  delighted  to  "  disport  them- 
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pam  ir.     selves "  with  subtleties  at  the  expense  of  sound  reason 

and  justice  ;  but  it  should  find  no  place  in  the  nineteenth 

century.  Whether  the  interests  of  religion  and  morality, 
of  social  happiness  and  national  welfare,  should  be  allowed 
to  be  contravened  or  not,  ought  no  longer  to  be  dependent 
upon  the  difference  between  two  forms  of  words,  both 
intended  to  accomplish  the  same  design,  and  calculated  to 
produce  the  same  mischief.  It  is  such  judicial  decision  as 
this,  which  has  tended  to  cause  the  practice  of  the  law 
(and  not  unreasonably  in  such  instances)  to  be  regarded 
as  a  system  of  hair-splitting  and  quibbling,  rather  than  of 
substance. 
Condition  in       If  a"  tcstator  attempts,  whether  by  way  of  condition  or 

restraint  of  ^  */ 

uo^**"*'  limitation,  to  restrict  a  married  woman  from  cohabiting 
with  her  husband,  such  condition  or  limitation  is  void,  and 
a  gift  of  personalty  to  which  it  is  annexed  will  be  good  (A). 

Condition  m       In  somc  early  cases  it  appears  to  have  been  considered 

to  a  lepara- 

tion.  that  a  deed  providing  for  a  future  separation  is  valid  (Z). 

But  a  covenant  before  marriage  that  in  case  of  any  sepa- 
ration taking  place  between  the  husband  and  wife,  the 
husband  shall  make  a  certain  provision  for  his  wife,  is 
void.  For  if  the  bad  conduct  of  the  wife  may  he  the 
contingency  on  which  the  husband  will  be  bound  to  make 
the  provision,  it  has  been  remarked  that  such  a  covenant 
may  prove  "  an  inducement  to  the  wife  to  be  guilty  of  the 
most  atrocious  conduct  in  order  to  entitle  herself  to  the 
provision  "  (m). 

And  it  has  been  held,  that  where  certain  rights  are 
conferred  by  an  antenuptial  settlement  on  the  intended 
husband  and  wife,  subject  to  a  proviso  for  materially  vary- 
ing those  rights  in  favour  of  the  husband,  in  the  event  of 

(it)  See  Wrm  t.  BrajdUy^  2  Be  G.  hm,  2  East,  283 ;  Chambers  y.  Caul' 

&  S.  49.  fidd,  6  Eafit,  244. 

(0  See  2  Bright's  Husb.  &  Wife,  (m)   Cockaedge  v.   CocHifedge,  14 

807—310 ;  md  see  Rodney  T.  Cham-  Sim.  244,  247, 
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a  separation,  by  reason  of  any  disagreement,  or  otherwise,  ^^"  ii- 

tiiking   place,   sucli   a  proviso  is  void,  even  though  the 

settlement  be  made  by  the  husband's  father  (n). 

Indeed,  it  has  been  broadly  laid  down  that  provisions 
wliich  have  reference  to  future  separation,  are  against  the 
policy  of  the  law  (p). 

Conditions  in  general  restraint  of  trade  are  void,  as  conditionaia 
tending  to  discourage  industry,  enterprise,  and  just  com-  *«de. 
petition.  But  a  person  may  be  restrained  from  carrying 
on  trade  in  a  particular  place,  or  with  particular  persons, 
or  for  a  reasonable  limited  time.  And  a  person  may 
law^fuUy  sell  a  secret  in  his  trade  or  business,  and  restrict 
liimseK  from  using  the  secret  (p). 

Conditions  are  illegal  when  they  are  repugnant,  that  is,  sepngnant 

A-    c  coniditioM. 

inconsistent  with  the  estate  or  interest  to  which  they  are 
annexed  (£) ;  as  where  a  conveyance  is  made  of  land  in 
fee,  on  condition  that  the  grantee  shall  not  enjoy  the  land, 
or  shall  not  take  the  profits  of  the  land,  or  that  his  heir 
shall  not  inherit  the  land,  or  that  he  shall  not  do  waste, 
or  that  his  wife  shall  not  be  endowed  (r)  ;  or  where  lands 
are  given  or  granted  to  two  and  their  heirs,  on  condition 
that  the  survivor  shall  have  the  whole  notwithstanding 
partition,  or  on  condition  that  the  survivor  shall  not  have 
the  whole,  albeit  there  be  no  severance  (s).  But  a  con- 
veyance in  fee  may  be  made  with  a  restriction,  by  way  of 
use,  against  carrying  on  certain  trades  on  the  property  (t). 
If,  instead  of  an  express   or  constructive  gift  for  life, 

(n)  CaHwright  y.   CaHvfright,  3  Gif.  499. 

D.  M.  &  G.  982,  989 ;  5"—  v.  Tf  — ,  (p)  Story's  Eq.  Jur.  §  292. 

3  K.  &  J.  382.  {q)  2  Cruise  T.  13,  a  1,  §  20 ;  1 

(o)  CaHwright  v.  CaHwright,  3  D.  Rop.  Leg.  by  White,  786 ;  1  Jarm. 

M.  &  G.  982,  989 ;    Weatmeath  v.  WiUs,  2nd  ed.  12. 

SalitbufTf,  5  Bligh.  339 ;  S.  C.  nom.  (r)  1  Pres.  Shep.  T.  131 ;  Co.  Litt. 

Watmeatk  r.  Wettmeath,  1  Dow.  &  206  a. 

CI.  619 ;  DuratU  v.  TUley,  7  Price,  (*)  1  Pres.  Shep.  T.  181. 

677 ;  H—  V.  IF—,  3  K.  &  J.  882,  (t)  Uodton  y.  Cojtpard,  29  Bear.  4. 
886—7;  Merrytceather  v,  Jonety  4 
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Couditioiis 
for  oesaer  on 
alieiiAtion, 
bankruptcj, 
or  ioBol- 
yency  (or). 


with  a  limitation  over  to  uses  to  be  appointed  by  the 
exercise  of  a  power,  followed  by  a  limitation  over  in 
default  of  appointment,  real  or  personal  property  is  limited 
directly  to  or  to  the  use  of  a  person,  in  terms  which  would 
confer  a  fee  in  the  real  property,  or  an  absolute  interest 
in  the  personal  property,  such  property  cannot  be  limited 
over  in  the  event  of  such  person  not  exercising  the  power 
over  it  with  which  he  is  clothed  by  the  law  itseK,  as  an 
incident  to  property.  So  that  if  it  is  limited  over  in  the 
event  of  the  devisee  or  legatee,  to  whom  the  fee  or  an 
absolute  interest  is  given,  dying  intestate,  or  not  using  or 
disposing  of  the  property,  such  limitation  over  is  deemed 
repugnant  to  the  prior  gift  and  void,  and  the  devisee  or 
legatee  takes  an  absolute  and  indefeasible  interest,  un- 
affected by  the  limitation  over  (u). 

Conditions  in  restraint  of  alienation  are  sometimes  void, 
as  being  repugnant  to  the  estate  or  interest  granted, 
devised,  or  bequeathed. 

Where  a  conveyance  or  devise  is  made  of  real  property 
for  an  estate  in  fee,  or  a  conveyance  or  bequest  of  the 
absolute  interest  in  personalty,  (except  for  a  woman's 
separate  use,)  subject  to  a  condition  or  injunction  wliich 
is  actually  or  virtually  in  general  restraint  of  alienation, 
such  a  condition  or  injunction  is  void,   as  a  power  of 


(tt)  Lightbum  v.  GiU.,  3  B.  P.  C. 
250;  Jlo88  T.  Jto88,  1  Jacob  &  Wal- 
ker, 164  ;  Attomei/'Oeneral  v.  IfaUf 
Id.  158;  CuthbeH  v.  Furrier,  1 
Jacob,  415;  Qreen  y.  Harvey,  1 
Hare,  428 ;  Byng  v.  Lord  Strafford, 
6  Beav.  558,  567  ;  BuU  v.  Kingston, 
1  Meriv.  814 ;  WatJcins  v.  WiUiams, 
3  Mac.  &  Gk>rd.  622  ;  In  re  Tulden, 
1  D.  M.  &  G.  53 ;  i?«  MorOocJcB 
Tntst,  3  E.  &  J.  456 ;  UvghcM  y. 
EUit,  20  Beay.  193;  Barton  y.  Barton, 
3  K.  &  J.  512 ;  Henderson  y.  Cross, 


29  Beay.  216 ;  Holmes  y.  Godson,  8 
D.  M.  &  G.  152,  a  special  case  heard 
by  the  Lords  Justices  originally, 
and  nofc  on  appeal;  CfreaUd  y. 
Created,  26  Beay.  621 ;  Weale  y. 
OlUre  (No.  2),  32  Beay.  421. 

{x)  As  to  the  effect  of  an  annal- 
meut  of  bankruptcy  in  ayoiding 
conditions  relating  to  bankruptcy, 
aeeWhUe  y.  CfUtty,  L.  R.  1  Eq.  372 ; 
Lloyd  y.  Lloyd,  L.  B.  2  Eq.  722 ; 
Cox  y.  FonUanque,  L.  B.  6  £q.  482. 
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alienation  is  inseparably  incident  to  such  an  estate  or     Vknu. 

interest.     But  a  condition  not  to  alien  real  or  personal  

estate  to  a  particular  person,  or  for  a  particular  time,  is 
good.  And  if  a  bond  is  given  not  to  alien,  the  penalty 
may  be  recovered,  in  case  of  alienation.  And  if  a  con- 
veyance, devise,  or  bequest  of  property,  real  or  personal,  is 
made  upon  the  condition  that  the  grantee,  devisee,  or 
legatee  shall  not  alien  other  property  of  his  own,  such  a 
condition  is  good,  because  there  is  no  repugnancy  (y). 

A  tenant  in  tail  or  his  heirs  could  not  be  restrained  from 
suffering  a  recovery  by  any  condition,  limitation,  proviso, 
custom,  recognizance,  statute,  or  covenant;  because  the 
right  to  suffer  a  recovery  was  an  inseparable  incident  of 
an  estate  tail  Nor  could  he  or  his  heirs  be  restrained 
from  levying  a  fine  within  the  statute  of  4  Hen.  7,  c.  24, 
and  32  Hen.  8,  a  36.  But  any  tortious  alienation  by 
feof&nent,  fine  at  common  law,  or  any  other  alienation 
which  worked  a  discontinuance,  might  be  prohibited  by  a 
condition  (z). 

If  a  person  seised  in  fee  of  land  makes  a  lease  of  it  for 
years  or  life,  on  condition  that  the  lessee  shall  not  alien 
the  land  leased  or  any  part  thereof  during  the  term,  or  on 
condition  that  he  shaU  not  aUen  it  or  any  part  of  it  during 
the  term  without  license  of  the  lessor,  these  are  good  . 
conditions,  on  account  of  the  privity  and  the  relation  of 
lord  and  tenant  And  so  if  a  lessee  makes  an  underlease, 
upon  condition  that  the  underlessee  shall  not  alien,  the 
condition  is  good.  But  if  a  person,  possessed  of  a  lease 
for  years  of  a  house,  or  of  any  chattel  real  or  personal, 

(y)  1  Pres.  Shep.  T.  76;  2  Pros.  AttwaUr,  18  Bear.  880;  ffood  t. 

Shep.  T.  371 ;  Co.  Litt.  206  b,  223  Os^nder,  U  Bear.  518. 

a,  b ;  1  Cruise  T.  1,  §  49;  2  Cmiae  (z)  Co.  Litt.  223  b,  n.  1,  and  224 

T.  18,  c.  1,  §  22  ;  Burton,  §  26 ;  1  a,  b,  879  b,  n.  1 ;  2  Jarm.  Wills,  2nd 

Bop.  Leg.  by  White,  785,  787;  2  ed.  15;  Watk«  Cony.  8rd  ed.  by 

Jarm.  Wills,  2nd  ed,  18;  Ware  y.  Prest.  70,  71. 
Cann,  10  B.  &  C.  483 ;  Attwater  y. 
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gives  or  sells  all  his  interest  therein,  upon  condition  that 
the  donee  or  vendee,  (generally,  and  not  partially,  and 
under  due  restraints,)  shall  not  alien  the  same,  tliis  con- 
dition is  void  for  repugnancy,  and  the  gift  or  sale  is 
absolute  (a).  And  where  alienation  of  a  term  for  years 
is  prohibited  by  a  lessor,  the  original  limitation  must  not 
be  to  the  lessee  and  his  assigns ;  for  that  would  be  a  con- 
tradiction (6). 

Personal  property  cannot  be  given  for  life,  any  more 
than  absolutely,  without  the  power  of  alienation  being 
incident  to  the  gift,  so  long  as  the  estate  or  interest 
remains  in  the  owner,  except  in  the  case  of  a  gift  for  a 
woman's  separate  use  (c).  But  a  condition  in  a  lease  for 
years,  that  the  landlord  shall  re-enter  on  the  tenant's 
becoming  a  bankrupt,  is  good  (d).  And  the  owner  of 
property  may  on  alienation  make  the  interest  of  the 
alienee  determinable  on  bankruptcy,  insolvency,  or  aliena- 
tion, by  means  of  a  proviso  for  reverter  or  cesser,  or  a 
condition,  or  a  special  limitation,  or  a  conditional  limi- 
tation (e).  Thus,  where  there  is  a  limitation  over  of  a  life 
interest  for  the  benefit  of  the  children  of  the  tenant  for 
life,  in  case  he  should  in  any  manner  charge,  assign, 
incumber,  or  anticipate  the  income  or  any  part  thereof, 
or  if  the  same  or  any  part  thereof  should  by  operation  of 
law,  either  by  bankruptcy,  insolvency,  or  any  other  ways 


(a)  1  Prefl.  Shep.  T.  131, 176 ;  Co. 
Litt.  223  b,  and  n.  1. 

(6)  Barton,  §  852. 

(c)  Brandon  v.  Jtobinton^  18  Yes. 
429;  Barton  y.  Britcoe^  Jac.  603; 
TumiTf  V.-C,  in  Rochford  y.  Hack- 
man^  9  Hare,  480 ;  2  Jarm.  Wills, 
2nd  ed.  30 ;  Bee  infra,  Part  IV.,  T.  1, 
0.  3,  8.  5,  ill. 

{d)  2  CmiBe  T.  13,  c.  1,  §  50. 

(e)  18  Ves.  488 ;  Barton,  §  737 ; 
supra,  pp.  63-- 8;  11  Jarm.  &  Byth. 


by  Sweet,  486 ;  2  Spence's  Eq.  Jar. 
89,  90  ;  2  Jarm.  Wills,  2nd  ed.  24, 
80;  Martin  y.  Margham,  14  Sim. 
280 ;  Turner,  V.-C,  in  Roehfort  y. 
Hackmanj  9  Hare,  481 ;  Sharp  y. 
Cosserat,  20  Beay.  470 ;  Jod  y.  MilU, 
8  K.  &  J.  458;  V.-C.  Wood,  in 
WhUmore  y.  JIfcuon,  2  Johns.  & 
Hem.  209,  210 ;  Craven  r.  Brady, 
L.  B.  4  Eq.  209;  4  Ch.  App. 
296. 
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or  means  whatsoever,  be  assigned  or  become  payable  to 
any  other  person  or  persons  whatsoever,  or  be  or  become 
applicable  to  or  for  any  other  purpose  than  for  the  pro- 
spective maintenance  of  the  tenant  for  life,  such  a  limi- 
tation over  is  valid  {/),  And  if  the  income  of  a  fund  is 
made  payable  to  a  person  for  his  life,  "  or  until  he  should 
do  or  suffer  any  act "  whereby  it  should  become  payable  to 
another  person,  his  life  interest  wiU  be  forfeited,  if  a  judg- 
ment creditor  of  his  obtains  a  charging  order  against  the 
fund  ((f).  But  where  the  terms  of  the  prohibition  are  such, 
that  they  may  refer  only  to  an  assignment  or  charge  by  the 
act  of  the  party  himself,  and  not  to  an  assignment  by 
operation  of  law,  or  to  an  act  of  insolvency  not  causing 
a  cessio  bonorum,  it  has  sometimes  been  held,  that  the 
property  will  not  go  over  on  an  assignment  by  operation  of 
law,  or  on  such  an  act  of  insolvency,  but  on  the  bankruptcy 
or  insolvency  of  the  tenant  for  life,  will  pass  to  his  assig- 
nees (A).  And  where  the  limitation  over  is  substantially  a 
provision  for  him  alone,  or  for  him  jointly  with  others, 
whether  through  the  instrumentality  of  a  discretionary 
power  in  trustees  or  otherwise,  it  will  be  invalid,  and 
his  assignees  or  creditors  will  be  entitled  during  his  life  to 
the  whole  or  to  his  share,  as  the  case  may  be  (i). 

Although,  as  we  have  seen,  the  owner  of  property  may 
limit  it  in  favour  of  another,  so  as  to  render  the  interest  of 
such  other  person  determinable  on  his  bankruptcy,  yet  the 


PABtIL 

T.  1,  Cb.  6. 


(/)  YamM  ▼.  Moorhoustj  1  Boss. 
&  My.  364;  see  also  Jod  v.  MUliy  8 
K.  k  J.  458  ;  White  y.  Chitty,  L.  B. 
1  £q.  872;  Lloyd  r.  Llaifd,  L.  B.  2 
£q.  722. 

(ff)  Roffey  T.  Bent,  L.  R.  8  Eq. 
769. 

(h)  2  Jami.  WiUs,  2nd  ed.  25— 
27.  See  Lear  v.  L^peU,  1  Boas.  & 
Hj.  690 ;  2  Sim.  479 ;  Pym  r. 
Loekyetf   12  Sim.  894.     But   see 


HochfoH  ▼.  Hackmanf  9  Hare,  475  ; 
Brandon  y.  Aehtonj  2  Y.  &  C.  0.  0. 
24 ;  ChurekiU  y.  Marks,  1  Coll.  441 ,' 
Oraham  r,  Lee,  28  Beay.  888 ;  A  viton 
y.  ffolmee,  1  Johns.  &  H.  580,  540, 
and  cases  stated  in  the  reporter's 
note  to  p.  540;  Toumsend  y.  Barly 
(No.  2),  84  Beay.  28;  Mont^/iore  r, 
Behrens,  L.  B.  1  Eq.  171 ;  MonUfiore 
y.  EnJUwven^  L.  B.  5  Eq.  35. 
(i)  1  Rop.  Leg.  by  White,  794, 
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pam  n. 

T.  1,  Gh.  6, 


Conimruunt 

CODdiUODS. 


TTnoertalnor 

ambig[uotu 

omdiiioiiB. 


Impomtble 
oonditiona. 


owner  of  property  cannot  so  limit  it  in  favour  of  himself, 
as  to  render  his  own  interest  determinable  on  his  bank- 
ruptcy, and  thereby  defeat  his  creditors.  And  on  the  same 
principle  a  provision  in  a  deed  of  partnership,  that,  in  the 
event  of  the  bankruptcy  or  insolvency  of  a  partner,  his 
share  should  go  over  to  his  co-partners,  is  void,  as  being  in 
fraud  of  the  bankrupt  laws  (k). 

An  assignment  of  arrears  of  income  is  not  within  the 
meaning  of  a  proviso  of  cesser  of  income  in  a  will,  in  case 
the  party  entitled  should  attempt  or  endeavour  to  antici- 
pate or  otherwise  assign  or  incumber  the  income  (/). 

Conditions  are  void  if  they  are  contrariant  in  themselves  ; 
as  in  the  case  of  a  proviso  for  determining  an  estate  tail  as 
if  tenant  in  tail  were  dead,  without  adding  any  such  words 
as  ''  and  there  were  a  general  failure  of  issue  inheritable 
under  the  entail "  (m). 

Conditions  are  void  if  they  are  imcertain  or  ambiguous ; 
as  in  the  case  of  a  proviso  against  advisedly  and  effectually 
attempting,  &c.,  to  alien  (m). 

Conditions  are  void  if  they  are  impossible  at  the  time  of 
their  creation,  or  afterwards  become  so,  by  the  act  of  God, 
by  the  act  of  law,  or  by  the  act  of  the  party  who  is  entitled 
to  the  benefit  of  them  (n).  If  there  are  two  things,  in  the 
copulative,  required  by  the  condition  to  be  done,  both  must 
be  done,  otherwise  the  condition  will  not  be  performed, 
unless  one  of  them  becomes  impossible  by  the  act  of  God, 
or  by  the  act  or  default  of  the  opposite  party  (o).  But 
where  a  condition  consists  of  two  parts,  in  the  disjunctive, 
and  the  party  has  an  election  which  of  them  to  perform, 
both  being  possible  at  the  time  of  creating  the  condition, 
but  one  of  them  afterwards  becomes  impossible  by  the  act 


(k)  Whiimore  v.  Maton,  2  Johns. 
&  Hem.  204. 

(0  In  re  StuUs*$  Tnuti,  4  D.  M. 
&  G.  404. 


(m)  Smith's  Executory  Interests 
annexed  to  Fesme,  §  696. 

(n)  lb. ;  Co.  Litt.  206  a,  b^  209  ft. 
(o)  1  Fres.  Shep.  T.  144. 
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of  God,  this  will  in  some  cases  excuse  the  performance  of    part  ir. 


both  (p). 

A  condition  is  void  if  the  contingency  is  too  remote  a  Tooremoto 
possibility.     It  would  seem  that  "  a  limitation  may  depend 
on  any  number  of  contingencies,  even  though  they  may  be 
engrafted  on  each  other,  so  long  as  each  amoimts  to  a. 
common  probability,  and  so  long  as  they  may,  according 
to  common  probability,  grow  out  of,  or  be  connected  with, 
each  other,  in  the  manner  specified  by  the  instrument 
containing   the  limitation.     But  a  limitation  is  invalid 
when  made  to  depend  on  a  single  contingency,  if  it  is 
made  to  depend  on  too  remote  a  possibility,  or  when  made 
to  depend  on  two  contingencies,  if,  according  to  common 
probability,  they  do  not  grow  out  of,  or  are  not  connected 
with,  each  other,  in  the  manner  specified  "  (q). 

It  is  a  valid  condition  in  a  will  of  real  estate,  that,  if  condition 

not  to 

the  devisee  shaU  dispute  the  will,  or  the  testator's  com-  ^***» 
petency  to  make  it,  or  shall  refuse,  when  required  by  the 
executors,  •to   confirm  it,    the    disposition  in    favour  of 
such  devisee  shall  be  revoked  and  the  property  shall  go 
over  {r). 

It  has  been  said,  however,  that  in  the  case  of  personal 
estate,  there  is  this  distinction,  that  where  a  testator  im- 
poses on  a  legatee  a  condition,  that  he  shall  not  dispute  the 
will,  such  a  condition  is  regarded  as  in  terrorem  only  ;  and 
therefore  a  legatee  will  not,  by  having  contested  the 
validity  or  effect  of  the  will,  forfeit  his  legacy,  where 
there  was  probabilia  causa  litigandi.  unless  the  legacy  is 
given  over  upon  breach  of  the  conditionl[SJ! 

{p)  2  Cruise  T.  13,  c.  2,  §  24 ;  Co.  14  Sim.  493. 

Litt.  225  a,  n.  1.  («)  See  2  Jarm.  Wills,  46 ;  1  Rop. 

(q)  Smith's  Executory  Interests  Leg.   by  White,   795;   Powdl  r. 

annexed  to  Feame,  §  697 — 8.    See  Morgan^   2    Vem.   90 ;    Lloyd   r. 

also  2  Pres.  Shep.  T.  515.  SpiUeU,  8  P.  W.  844 ;    Morris  y. 

(r)  2  Jarm.  Wills,  2nd  ed.  47 ;  Burroughes,  1  Atk.  471 ;  OUaver  y. 

Cooke  y.  Turner,  15  M.  k  W.  727 ;  SpurUng,  2  P.  W.  526, 
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_^A»Tii.         From  the  cases  in  which  the  condition  is  tliat  the 

T.  I,  Ch.  6. 

legatee  shall  not  dispute  a  will,  and  in  which  there  is  no 

gift  over  on  disputing  it,  we  must  distinguish  those  m 
which  a  legacy  is  given  upon  an  express  condition  to  re- 
lease the  testator's  estate;  or  not  to  disturb  the  tioistees  of 
the  will,  and  there  is  no  gift  over.  For,  in  this  case,  the 
legatee  is  put  to  his  election  by  virtue  of  the  express  con- 
dition to  release  or  not  to  disturb  the  trustees,  whether 
there  is  a  gift  over  or  not  (t). 

And  there  are  many  other  cases  in  which  a  legatee  is 
put  to  his  election,  without  any  express  condition,  upon  the 
principle  that  no  one  shall  claim  imder  and  in  opposition 
to  the  same  instrument ;  a  tacit  condition  being  deemed 
to  exist  in  such  cases,  that  the  person  taking  do  not  dis- 
turb the  disposition  which  his  benefactor  has  made  («). 

Where  there  is  a  condition  not  to  dispute  a  will,  but 
there  is  no  gift  over  on  breach  of  the  condition,  such  a 
condition  is  open  to  the  construction  that  the  testator's 
object  is  only  to  restrain  vexatious  litigation,  rnnd  not  to 
debar  the  legatee  from  asserting  his  right  where  there  is 
probabilis  causa  litigandi.  In  such  cases,  therefore,  the 
Court  is  not  actually  driven  to  reject  the  condition,  but 
merely  puts  such  a  construction  upon  it,  that  the  legatee 
does  not  forfeit  his  legacy  merely  by  the  asserting  of  a 
reasonable  claim.  This  constitutes  a  distinction  between 
such  cases,  and  those  cases  where  the  condition  is  to 
release:  in  which  the  condition  is  incapable  of  being  so 
explained  away. 

The  construction,  however,  which  imputes  to  the  testator 
an  intention  merely  to  restrain  vexatious  litigation,  could 
not  be  put  on  any  higher  footing  than  mere  conjectura 

But  the  fact  is,  it  was  not  founded  in  any  pi^esumable 

(0  Webb  V.  WOb,  1  p.  W.  135 ;  («)  See  infta,  Part  IV.,  T.  2,  c.  4, 

Duke  of  Northuniheriand  y.  Lord      on  "  Election." 
Egremontf  2  Amb.  657. 
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intention,  but  in  an  imitation  of  the  in  terrorem  doctiine     pa^t  ii. 

T.  1,  Ch.  5. 

of  legacies  given  subject  to  a  condition  subsequent  in 

partial  restraint  of  marriage ;  a  doctrine  that  originated  in 
a  desire  on  the  part  of  the  judges  of  the  Court  of  Chancery, 
in  early  times,  to  conform  their  doctrines  to  those  of  the 
judges  of  the  Ecclesiastical  Courts,  who  followed  the  civil 
law,  under  which  conditions  in  restraint  of  marriage  were 
void.  But  it  does  not  appear  that  conditions  not  to  dis- 
pute a  will  were  void  by  the  civil  law ;  so  that  there  was 
no  need  of  inventing  any  such  construction  as  the  in 
terrorem  doctrine,  with  a  view  of  getting  rid  of  tJiem,  in 
order  to  avoid  a  conflict  with  the  Ecclesiastical  Courts. 
And  such  a  construction  imputes  to  the  testator  an  im- 
probable intent  To  suppose  either  that  he  only  meant  to 
restrain  vexatious  litigation,  or  that  if  he  meant  to  refer 
to  litigation  or  contention  generally,  he  only  inserted  the 
words  as  a  threat,  without  intending  that  they  should 
have  any  divesting  operation,  is  to  suppose  that  which  is 
contrary  to  the  general  principles  of  election  on  which  so 
many  cases  have  been  decided,  especially  in  modem  times 
— ^the  principle  that  no  one  shall  claim  both  under,  and  in 
opposition  to,  the  same  instrument, — that  no  one,  while  he 
accepts  the  bounty  of  a  testator  with  one  hand,  shall 
proceed  with  the  other  to  oveitum  the  disposition  which 
the  testator  had  made  in  favour  of  other  persons.  The 
cases  in  which  the  Court  has  considered  conditions  not  to 
dispute  a  will  as  only  relating  to  vexatious  litigation,  or 
as  only  added  in  terrorem,  if  they  are  still  law,  seem  to 
constitute  a  most  anomalous  exception  to  the  rule  of 
election.  Under  the  doctrine  of  election,  a  person  is 
debarred  from  accepting  the  testator's  bounty,  and  yet 
disputing  the  will  in  other  respects ;  and  he  is  so  debarred 
in  a  number  of  cases  upon  a  mere  implication  or  tacit  or 
presumed  condition  that  he  shall  not  claim  imder  and 
in  opposition  to  the  same  instrument    Much  more,  then, 
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PAET II.     should  he  be  debarred  from  so  doing,  where  there  is  an 

T.  1,  Ch.  6.  ^' 

express  condition  that  he  shall  not  dispute  the  will.     And 

as  no  such  doctrine  prevails  in  the  case  of  real  estate,  it  is 
absurd  that  it  should  exist  in  the  case  of  personal  estate, 
without  any  real  reason  for  a  distinction.  And  it  is  not 
unlikely  that  if  the  question  were  now  to  arise  before  a 
Court  of  Appeal,  the  Court  would  consider  that  the  few 
early  cases  which  favoured  such  a  doctrine  were  over- 
ruled by  the  numerous  cases  in  which  the  doctrine  of 
election  had  been  established,  or  were  no  longer  binding, 
as  having  been  decided  merely  upon  an  imaginary  analogy 
to  the  case  of  restraint  on  marriage,  or  otherwise  contrary 
to  sound  principle.  But  until  it  shall  be  decided  that 
these  cases  are  no  longer  law,  it  will  be  very  important  to 
bear  them  in  mind,  and  avoid  the  probability  of  dis- 
appointing the  intention  of  testators,  and  all  chances  of 
doubt  and  litigation,  by  limiting  over  the  property  on 
breach  of  a  condition  not  to  dispute  a  will,  if  any  such 
condition  is  desired  to  be  inserted. 

Where  a  testator,  after  declaring  that  disputes  shall  be 
referred  to  arbitration,  adds  a  condition  of  forfeiture  of  a 
devise  or  bequest,  in  case  the  devisee  or  legatee  should 
commence  any  proceedings  at  law  or  in  equity  relating  to 
the  testator's  estate  and  effects,  such  condition  is  void,  as 
uncertain  and  repugnant ;  since,  if  taken  in  its  generality, 
it  might  prevent  the  devisee  or  legatee  from  taking  any 
legal  proceedings  for  the  protection  of  his  rights  (<»). 
limftotion  A  limitation  over,  whether  by  deed  or  will,  and  whether 
JSi^""  ^  ^^  favour  of  an  individual  or  of  a  lawful  charitable  use,  in 
case  of  a  gift  previously  made  by  the  same  deed  or  will 
for  an  individual  or  a  charity  beiug  void,  will  be  sup- 
ported (y). 

{it)  Rhodes  v.  JliuiweU  ffiU  Land      6  Huss.  289 ;  Carter  T»  Chrten,  3  K. 
Co.,  29  Beav.  560.  ft  J.  691 » 

(y)  DeThemmine9Y.I)e^nnevdi, 
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In  the  case  of  real  property,  and  generally  in  the  case 
of  personal  property,  if  a  fi9T^(^'ti^iTi  prftfiftdftnt  is  void,  the 
interest  which  is  to  vest  on  the  fulfilment  thereof  cannot* 
take  effect  (z).  If  a  condition  subsequent,  or  a  conditional 
limitation,  annexed  to  a  grant,  devise,  or  bequest  of  real 
or  personal  property,  ia  void,  as  the  estate  or  interest 
cannot  be  defeated  by  it,  such  estate  or  interest  is  absolute 
in  the  first  instance,  or  afterwards  becomes  so  (a).  But  if 
the  condition  of  a  bond  is  contrary  to  the  moral  law,  the 
bond  itself  is  void  (6). 

If  the  void  condition  is  a  mixed  condition,  the  preceding 
estate,  intended  to  be  annihilated  by  it,  is  absolute  in  the 
first  instance,  or  afterwards  becomes  so ;  and  the  estate  to 
arise  or  be  accelerated  on  the  fulfilment  of  the  condition 
cannot  arise  or  be  accelerated.  If  the  condition  is  of  that 
species  which  is  termed  a  special  or  collateral  limitation, 
the  efiect  is  the  same  as  if  it  were  a  proper  condition 
subsequent  (c). 


Fast  II. 
T.  1,  Ch.  tf. 

Effect  of  the 
Invalidity  of 
couditioDS. 


(ft)  2  B1.  Com.  156—7 ;  Co.  Litt. 
206  a,  b,  218  a;  1  Fres.  Shep.  T. 
129, 132-»3  i  2  Crniae  T.  18,  c.  2, 
§  21 J  1  Rop.  Leg.  by  White,  754 
—7 ;  2  Jarm.  Wills,  2nd  ed.  8, 11. 

(a)  2  Bl.  Com.  156-7 ;  1  Pres. 
Shep.  T.  129,  132,  183;  Co.  Litt. 
206  a,  b ;  2  Cniise  T.  18,  o.  2,  §  21 ; 
1  Bop.  Leg.  by  White,  788 ;  2  Jarm. 


Wills,  2nd  ed.  9  j  Webder  t.  Pafr, 
26  Bear.  236;  Be  CaU's  Trust,  2 
Hem.  &  Mil.  46. 

(6)  Pres.  Shep.  T.  372,  n.  5 ;  Co. 
Litt.  206  b. 

(c)  Smith's  Executory  Interests 
annexed  to  Feame,  §  700  a,  701 ; 
Ware  y.  Conn,  10  B.  &  C.  433.  See 
snpra,  pp.  63—6 
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CHAPTER  VI. 

THE  PERIOD  TO  WHICH  THE  EVENT  OF  DEATH,  WHEN 
MENTIONED  IN  CONDITIONAL  LANGUAGE,  AS  IF  IT  WERE 
A  CONTINGENT  EVENT,   IS  TO   BE  REFERRED. 

Part  II.     Where  personal  estate  is  bequeathed  to  a  person  inde- 

finitely  or  absolutely,  with  a  limitation  over  to  another  on 

reraarkB.  "  the  death  of  the  first  person,  without  expressly  referring 
to  any  particular  period,  as  the  time  of  his  decease,  and 
his  death  is  mentioned  in  terms  applicable  to  a  contin- 
gency, and  not  to  a  certain  event,  it  becomes  a  question  in 
what  sense  the  expression  aa  tn  hjs_4gat]h  is  to  be  under- 
stood. The  expression  is  either  defective  in  not  specifying 
the  period  to  which  the  death  is  to  be  referi-ed,  if  a  con- 
tingency was  meant,  that  is,  if  a  death  at  any  particular 
period  was  intended ;  or  else  it  is  incorrect  in  applying 
words  of  contingency  to  an  inevitable  event,  if  they  refer 
to  death  generally,  whenever  it  may  happen  (a). 

And  it  will  be  perceived  that  whatever  construction  is 
put  upon  the  words,  the  Court  is  involved  in  this  difficulty 
— tliisit  either  the  expression  of  contingency  referential  to 
death  must  be  translated  into  a  different  expression  appli- 
cable to  an  event  certain,  or,  if  such  expression  is  construed 
in  its  natural  sense,  words  must  be  supplied  to  specify  the 
period  to  which  the  death  is  to  be  referred,  so  as  to  satisfy 
the  contingent  import  of  the  expression, 
ftwiicai  These  remarks  will  at  once  suggest  to  the  draftsman, 

when  he  means  to  refer  to  death  generally,  to  be  careful 

(a)  See  remarks  of  Sir  W*  Grant,  1  B.  C.  C»  894,  and  Lord  Lough* 

M.  Ri,  in  Cambridge  Vi  Eoust,  8  Yes*  borough,  in  Lord  Dou^om  t.  Chfilmer, 

20,  2L    But  see  Contrary  new  of  2  Ves.  Jnnt  504  ai 
Lord  ThuHow,  in  BilUngi  v.  SatuUm, 
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not  to  speak  of  it  in  terms  which  are  only  applicable   -^f"i'- 

properly  to  a  contingent  event ;  and  when  he  means  to  

speak  of  deatli  at  a   particular  period,  to  be  careful  to 
specify  that  period. 

But  there  are  many  cases  in  which  this  caution  has  not  Euieaof 

constraction 

been  observed.    And  in  reference  to  these,  certain  rules  ^  the  ewe  of 

'  pezvonal 

may  be  laid  down.  "^*®' 

I.  Let  us  consider  the  case  of  personal  estate. 
1.  Where  personal  estate  is  given  to  a  person  indefinitely  indeflniteor 

o  JT  J    ahaolutegltt 

o¥  absolutely,  "  and  in  case  of  his  death,"  or,  "  and  in  the  ff.ooe.  and 
event  of  his  death,"  to  another,  there,  both  for  the  purpose  5J*«?|'^5le' 
of  giving  eflTect  to  the  first  indefinite  or  absolute  or  ap-  dSJh."'to** 
parently  absolute  gift,  as  such,  and  in  order  to  satisfy  the  con-  ***    "" 
tingent  import  of  the  words,  the  testator,  in  the  absence  (6) 
of  all  indications  of  a  contrary  intention,  is  not  held  to 
refer  to  death  generally,  whenever  it  may  happen,  but  to  a 
death  at  a  particular  period.    And 

(1.)  Where  an  immediate  interest  is  given  to  the  person 
whose  death  is  so  spoken  of,  and  there  is  no  other  period 
to  which  the  death  can  be  referred,  he  is  held  to  refer  to 
the  death  of  the  prior  taker  in  the  lifetime  of  the  testator ; 
and  the  prior  taker  has  the  absolute  interest,  with  an  alter- 
native limitation  over,  to  take  effect  only  in  case  of  the 
death  of  the  prior  taker  in  the  lifetime  of  the  testator. 

In  some  of  the  decided  cases  (c),  there  were  special  cir- 
cumstances and  considerations  in  aid  of  the  construction 
described  in  this  rule.  But  there  have  been  other  cases  (ci), 
in  which  there  was  no  special  circumstance,  but  the  con- 
struction was  governed  simply  by  the  contingent  import  of 
the  expression  referential  to  death. 

(6)  Milner  r.  Milntr^  34  Beav.  (d)  TroUer  v.  WxHamm,  Pre.  Ch. 

276.  78;    2  £q.  Cas.  Ab.   344,  pi.  2; 

(c)  Hindtley  v.  Simmons^  4  Yes.  SUide  ▼.  Milner,  4  Madd.  144 ;  Om- 

160 ;  Cambridge  r.  Route,  8  Yea.  12 ;  maney  ▼.  Beavan,  18  Yea.  291 ;  and 

and  Arthur  v.   Hughes,  12  Bear.  Crigan  v.  Batnet,  7  Sim.  40 ;  Schenk 

506.  V.  Agnew,  4  K.  &  J.  405. 
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PABtii.         On  the  other  hand,  there  have  been  cases  in  which, 

T.  1,  Ch.  6.  ' 

partly  on  special  grounds,  expressions  referential  to  death 

as  a  contingent  event,  have  been  translated  into  expressions 
applicable  to  death  viewed  as  a  certainty,  or  in  other  words 
applicable  to  death  generally  :  so  that  the  prior  taker  has 
been  restricted  to  a  life  interest,  with  a  quasi  remainder 
over  on  his  death,  whenever  it  might  occur  (a). 

We  have  seen  that  one  principle  of  the  construction  in- 
volved in  the  rules  above  laid  down,  is  that  of  satisfying 
the  contingent  import  of  the  expression  used.  But  such  a 
construction  is  also  considerably  aided  by  the  policy  of  the 
law,  which  ought  to  lean  in  favour  of  the  primary  object 
of  the  testator's  bounty,  and  also  favours  the  absolute  en- 
joyment and  transfer  of  property,  which  the  opposite  con- 
struction greatly  tends  to  prevent.  It  may,  however,  be 
only  proper  to  make  an  exception  from  the  operation  of 
this  last  mentioned  principle,  where  the  parties  who  are 
interested  as  prior  and  subsequent  takers  stand  in  the 
relation  of  parent  and  child ;  for  in  some  cases,  there  should 
be  no  leaning  in  favour  of  the  parent  and  against  the 
child,  so  as  to  incline  to  give  the  parent  the  absolute 
interest,  and  the  child  a  mere  substituted  interest,  in  an 
uncertain  event.  Indeed,  as  to  the  first  of  these  prin- 
ciples, the  leaning  in  favour  of  the  primary  object,  it  may 
perhaps  be  more  strict  to  say,  that  it  has  no  application,  in 
certain  cases,  to  gifts  to  parent  and  child ;  for  they  both 
stand  on  the  same  level  in  the  mind  of  the  testator,  so  far 
as  this,  that  neither  can  be  said  to  be  more  than  the  other 
the  primary  object,  though  it  is  of  course  only  natural  that 
the  parent  should  take  before  the  child. 

It  is  important  to  observe  that  the  circumstance  of  the 
testa-tor  having  in  a  subsequent  part  of  the  wiU,  or  by  a 
codicil,  expressly  provided  for  the  event  of  the  death  of  a 

(f)  BiUingi  y.  Sandon,  1  B.  0.  C.  893 ;  Lord  DougfaM  v.  CMmer,  2  Yes. 
Jon.  500. 
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legatee  in  the  testator's  jifetime,  was  regarded  by  Lord    pamii. 

^^^*^^^T^  T  >-v  T.  1,  Ch.  6. 

Loughborough,   in  Lord  Dmvglas  v.  CJialmer,  as  showing 

that  where  the  testator  had  such  an  event  in  contemplation, 
he  took  care  to  express  it ;  and  that  therefore  where  he 
did  not  express,  hejiidnot^iateod  it.  Whereas  Sir  J. 
Leach,  in  Slade  v.  Milner,  considered  that  this  circum- 
stance only  showed  that  the  testatrix  had  contemplated 
the  possibility  that  the  legatees  might  die  before  her,  so  as 
to  aflford  grounds  for  supposing  that  such  an  event  was  in 
her  contemplation,  when  she  used  the  expression  "  and  in 
case  of  her  death." 

(2.)  "Where  there  is  a  gift  of  a  particular  interest  in 
the  same  property,  antecedent  to  the  gift  to  the.  person 
whose  death  is  spoken  of,  the  death,  in  the  absence  of  all 
indications  of  a  contrary  intent,  is  construed  to  be  a  death 
in  the  lifetime  of  the  first  taker,  whether  subsequent  or 
prior  to  the  death  of  the  testator"  (f). 

(3.)  And  "where,  indeed,  the  will  furnishes  any  other 
period  besides  the  death  of  the  testator,  to  which  the  death 
of  the  legatee  can  be  referred,  it  will  be  held,  in  the  absence 
of  indications  of  a  contrary  intent,  to  mean  a  death  before 
such  other  period,  rather  than  a  death  generally  at  some 
time  or  other,  and  rather  than  simply  a  death  before  the 
testator.  The  reason  is,  that  it  is  more  natural  for  a 
testator  to  provide  against  the  death  of  a  legatee  before 
some  event  which  may  and  probably  wiU  happen  subse- 
quent to  his,  the  testator's,  own  decease,  than  for  him 
simply  to  provide  against  the  legatee  dying  before  him- 
self" (/). 

2.  ''Where   the   gift  over  is  introduced  by  the  words  Gift  over  "if 
'if  he  should  die,'   or  by  the  words  'or  in  case,'  or  by  die*'-"  or  in 

"^  'J    casehe 

the  words  '  but  in  case,*  instead  of  the  words  'and  in  case  "ijo^wdje" 

—  "  but  m 

of  his  death,'  the  intention  to  refer,  to  a  death  in  the  tes-  SJ^Vaio." 

(/)  Smithes  Executory  Interesta  to  Howlan  ▼.  NeUiffan,  1  B.  C.  C. 
annexed  to  Feame,  §  658,  661.    As      462,  see  8  Yee.  21. 
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■PAE»n.     tator's  lifetime,  or  at  some  other  particular  period,  instead 

of  death  generally,  whenever  it  may  happen,  is  still  more 

clear"  (<7). 
Piior  rift  for  3.  Where  the  prior  taker  is  expressly  restricted  to  a  life 
interest,  there,  expressions  referential  to  death  will  be 
imderstood  as  referring  to  death  generally,  whenever  it 
may  happen,  although  these  expressions  are  such  as  to 
import  contingency;  for,  as  the  prior  taker's  interest  is  to 
cease  with  his  life,  it  does  not  curtail  his  interest  to  refer 
the  expression  to  death  generally.  And  that  being  the 
case,  it  is  most  natural  to  suppose  that  the  testator  would 
desire  the  subsequent  taker  to  enjoy  tlie  property,  when- 
ever the  prior  taker's  interest  might  cease,  and  not  merely 
in  the  event  of  its  ceasing  by  a  death  at  a  particular 
period.  And  as  it  is  very  common  to  use  the  contingent 
form  of  expression  as  synonymous  for  "at  or  on  his 
decease,"  so  the  Court,  in  furtherance  of  the  presumable 
intention  of  the  testator,  will  construe  those  expressions 
accordingly. 
Prior  gift  of       4.  And  where  only  the  interest  or  income,  and  not  the 

tbe  inoome  "^ 

^^-  capital,  is  given  to  the  prior  taker,  expressions  referential 

to  death  will  be  understood  as  referring  to  death  generally, 
whenever  it  may  happen,  although  these  expressions  may 
be  of  contingent  import ;  because  the  giving  the  interest 
or  income  only  to  the  prior  taker  is  an  indication  that  he 
was  only  to  take  for  life ;  and  that  the  capital  was  to 
belong  to  the  subsequent  taker,  subject  only  to  such  life 
interest  of  the  prior  taker  (h).  On  the  other  hand,  where 
payment  is  expressly  directed  to  be  made  to  the  i)rior 
taker,  this  is  an  indication  that  he  is  to  take  the  absolute 
interest,  or,  at  all  events,  that  the  subsequent  taker  is  not 
to  take  on  the  death  of  the  prior  taker,  whenever  it  may 

(ff)  Smith's  Execatory  Inleresis      482,  see  8  Yes.  21. 
annexed  to  Feame,  §  658,  661.    As  (h)  2  Jarm.  Wills,  2nd  ed.  683 ; 

to  Noiclan  y.  NeUigan,  1  B.  C.  C.      TiUm  v.  Tilson,  1  R.  &  My.  553, 
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happen,  but  only  in  case  of  his  death  in  the  testator's  «?^»tii. 

^^      ^  J  T.  1,  Ch.  (J. 

lifetime,  or  at  some  other  particular  period  (i).  

II.  Let  us  now  consider  the  case  of  real  estate. 

1.  It  has  been  held  that  where  an  indefinite  devise  of  BniMof 
real  estate  is  made  to  a  person  by  a  will  executed  before  J}^''^ 
the  Wills  Act,  1  Vict.  c.  26,  with  a  limitation  over  in  case  Jjjj^ 
of  his  death,  the  limitation  over  will  take  effect  on  his  Juw^t. 
death,  whenever  it  may  happen  (A).    As  in  the  case  of  an  ^    * 
indefinite  devise  of  real  estate  before  the  Wills  Act,  the 

law  constructively  supplied  the  words  for  life,  so  as  to 
restrict  the  interest  given  to  the  prior  taker  to  an  estate 
for  life,  such  a  case  stood  upon  the  same  footing  as  a 
bequest  of  personalty  to  one  expressly  for  life,  followed  by 
a  limitation  in  the  event  of  his  death.  In  each  case  the 
duty  of  leaning  in  favour  of  the  primary  object  of  the 
testator's  bounty,  and  of  favouring  the  absolute  enjoyment 
and  transfer  of  property  had  no  place,  as  whatever  con- 
struction was  put  on  the  words  of  the  limitation  over,  the 
prior  taker  could  only  take  for  lifa 

2.  But  where  an  indefinite  devise  of  real  estate  is  made  Deriae  sinoo 

to  a  person  by  a  will  executed  since  the  Wills  Act,  there,     -  j^^c  C  ^ 

in  the  absence  of  a  contrary  intention,  such  a  devise  would 

of  itself  give  him  a  fee  by  virtue  of  the  Act ;  and  hence 

where  such  a  devise  is  made,  with  a  limitation  over  in  case 

of  his  death,  perhaps  the  same  construction  will  be  given 

to  it  as  to  a  corresponding  disposition  of  personal  estate, 

since  the  same  reasons  apply  to  each  case. 

The  preceding  remarks  are  confined  to  the  case  of  words  c^tai  when 
referring  to  death  simply ,  as  if  it  were  a  contingent  event,  not  to  death 
But  there  are  other  Utigated  cases  referring  to  death,  not 
simply,  but  under  specified  circumstances;  such  as  death 
without  having  attained  a  given  age,  or  before  the  time  of 
a  legacy  being  payable,  or  without  having  a  child.    In 

(t)  W^btUr  T.  Haie,  8  Yes.  414  ;         (it)  Bawa  v.  Seotfferoft,  3  Y.  &  C. 
Arthur  T.  H\ig1u8,  4  Bear.  506.  (Ex.)  640. 
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paet  u.    those  cases,  the  association  of  the  other  specified  circum- 

T.  1,  Ch.  «.  ,       . 

— ^ stances  with  the  event  of  death,  was  sufficient  to  justify 

the  use  of  contingent  expressions :  for,  although  death 
simply  is  not  a  contingency,  but  an  absolute  certainty,  yet 
death  under  specified  circumstances  may  be  a  contingency. 
So  that  in  order  to  satisfy  the  contingent  import  of  the 
expressions,  it  was  not  necessary  to  consider  the  testator 
to  be  refening  to  death  under  the  circumstances  at  any 
particular  period ;  for  his  language  would  be  correct  if 
understood  to  refer  to  a  dying  under  the  circumstances  at 
any  period  whatever.  But  still  where  no  particular  period 
has  been  mentioned  as  the  period  to  which  death  under 
specified  circumstances  was  intended  to  refer,  the  meaning 
of  the  testator  has  been  considered  to  be  ambiguous,  and 
many  cases  have  been  brought  before  the  Courts  for  the 
purpose  of  determining  to  what  period  the  event  of  death 
under  specified  circumstances  was  to  be  referred  (/). 

(Q  See  2  Jaim.  Wills,  2nd  ed.  c.  49. 
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CHAPTER  VIL 

OF  CONDITIONS  GENERALLY. 

At  the  common  law,  a  condition,  or  the  benefit  of  a  con-    pabv  n. 

T.  I  Ch.  T. 

dition,  can  only  be  reserved  to  the  grantor,  lessor,  or  as-  — ^ — '— 

Tb  whon  n 

signer,  and  his  real  or  personal  representatives,  according  JJJ*^ 
to  the  natnre  of  his  estate,  and  not  to  a  stranger  (a).    But  JJSSl"' 
by  the  stat  8  &  9  Vict  c,  106,  s.  5,  "  under  an  indenture 
executed  after  the  1st  of  October,  1845,"  "  the  benefit  of 
a  condition  respecting  any  lands  or  tenements  may  be 
taken,  although  the  taker  thereof  be  not  named  a  party 
to  the  same  indentura" 
In  the  case  of  an  estate  of  freehold  in  land,  a  condition  wimthera 

oonditton 

must  be  created  and  annexed  to  the  estate  at  the  time  of  nutybe 
the  making  of  it,  and  not  at  any  subsequent  time.  It  J^T^^^* 
may  be  created  by  a  separate  deed,  but  such  deed  must  be 
sealed  and  delivered  at  the  same  time  with  the  principal 
deed  (b).  But  in  the  case  of  chattels  or  of  things  execu- 
tory, such  as  rents,  annuities,  &c.,  a  condition  may  be 
created  at  a  subsequent  time  (c). 

Where  an  estate  is  given  upon  condition,  the  taking  ikung 
possession  of  the  land  to  which  the  condition  is  annexed,  UDdsto 

^  perfbrnuttoe 

binds  to  the  performance  of  the  condition,  even  though  »'«»*"*«. 
such  performance  should  be  attended  with  a  loss  (d). 

Where,  after  the  covenants  in  a  lease,  there  was  a  pas-  oosdition  ai 
sage  beginning  with  the  words  "  Provided,  nevertheless,"  coreMnt  for 
and  providing,  that,  in  case  the  lessor  should  at  any  time  5"J,^',JJJj^ 

(a)  2  Cniiae  T.  18,  o.  1,  §  15;  1  (e)  2  Craiae  T.  18,  c  1,  8  12; 

Pnt.  fiOiep.  T.  120, 149.  Co.   Lilt.  286  b^  287  a  ;  1  Fret. 

(6)  2  CroiM  T.  18,  o.  1»  §  10;  Co.  Shep.  T.  126. 

Litt.  236  b,  237  a ;  1  Ftm.  Shep.  T.  {d)  2  Cruise  T.  13,c.  2,  §  15. 
120. 
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PAiTn.    be  desirous  of  having  any  part  of  the  land  delivered  np 

to  him,   and  of  such  desire  should  give  three  months 

notice,  then,  at  the  expiration  of  such  notice,  the  lessee 
did  thereby  covenant  to  surrender  up,  and  that  the  lessor 
should  take  possession  of  such  part  or  parts  of  the  land  as 
should  be  mentioned  in  the  notice,  he,  the  lessor,  paying  a 
reasonable  compensation  for  monies  laid  out  in  improving 
the  condition  of  the  land  so  given  up,  and  thenceforth  the 
rent  should  be  reduced  in  proportion  to  the  land  given 
up;  it  was  held,  that,  under  this  proviso,  the  lessor  might 
resume  ail  the  demised  land,  and  that  it  operated  as  a 
condition  as  well  as  a  covenant ;  so  that  the  lessor  might 
take  possession  without  waiting  for  the  lessee  to  give  up 
possession  ;  and  that  the  lessor  might  do  so  without  having 
first  paid  the  compensation  (e). 
t  ^iJl  ^  condition,  as  distinguished  fix)m  a  conditional  Umita- 

MtStowSr  ^^^°'  ^^y  al>ridge  the  subject  of  an  estate,  or  it  may 
determine  the  whole  of  the  estate  itself,  but  it  cannot 
determine  it  for  part  of  the  time  for  which  it  was  originally 
to  endure,  and  leave  it  good  for  the  residue,  or  determine  the 
estate  as  to  one  person,  and  leave  it  good  as  to  another  (/). 
wegiecfcto  Neglect  to  repair,  not  being  an  act  done  or  caused  to  be 
"an  act  dona  douc,  but  a  mere  omissiou  to  do  an  act,  is  not  within  a 

or  cauMd  to  ' 

bodana/*      proviso  in  a  lease,  giving  power  of  re-entry,  "  if  the  lessee 
^        shall  do,  or  cause  to  be  done,  any  act,  matter,  or  thing 
contrary  to,  or  in  breach  of,  any   one  or  more  of  the 
covenants  "  (^). 
A  condition  may  be  extinguished  by  a  release  (A). 


SdesMof  a 
ooDditton. 


(e)  Doe  d.  Oardner  ▼.  Kennard,  b,  n.  2. 

12  A.  &  E.,  K.  S.,  244.  (ff)  Doe  d.  Ahdy  ▼.  Stevens,  3  B. 

(/)  See  2  Cruise  T.  18,  c.  1,  §  18;  &  Ad.  299. 

1  PwB.  SUep.  T.  121 ;  Co.  Litt.  202  (A)  2  Orniae  T.  18,  c.  2,  §  69. 
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TITLE  II. 

OF  FREEHOLD^  AS  DISTINGUISHED  FBOM  COPrHOLD 

INTEBESTS. 

All  the  landed  property  of  the  kingdom  is  supposed  to  be     tamiu, 
granted   by,  and  holden  of,  some  superior  lord,  in  con- 


sideration of  certain  services  to  be  rendered  to  him  by  the  explained, 
possessor  of  such  property.  The  thing  holden  is  therefore 
styled  a  tenement,  the  possessors  thereof  tenants,  and  the 
manner  of  their  possession  a  tenure.  And  all  the  land  in 
the  kingdom  is  supposed  to  be  holden  of  the  Sovereign, 
who  is  styled  the  lord  paramount,  or  above  alL  But  it  is 
frequently  held,  or  supposed  to  be  held,  immediately  of 
th6  tenants  of  the  Crown,  and  only  mediately,  through 
them,  of  the  Crown ;  for  the  king's  tenants  frequently 
granted  out  portions  of  their  lands  to  other  persons,  and 
thereby  became  also  lords  with  respect  to  those  other 
persons,  as  they  themselves  were  still  tenants  with  respect 
to  the  king,  and  thus,  partaking  of  a  middle  nature,  were 
called  mssne  or  middle  lords  (a). 
Things  real  are  either  of  freehold  or  of  copyhold  tenure.  TteOuM  tad 

copyhold. 

Things  real  of  freehold  tenure  are  those  hereditaments  Deflnitionof 
which  are  capable  of  being  conveyed  and  assured  by,  and  or  freehold 
are  held  imder,  the  ordinary  deeds  of  conveyance   and 
assurance  (b). 
Hereditaments  of  freehold   tenure,  which   are  usually  niffennt 

kinds  of 

called  freeholds,   are,  1.  Of  common   or  ordinary  socage  ^^^ 
tenure,  which  is  the  tenure  whereby  the  generality  of  oommoii 
freeholds  are  held.    2.  Of  gavelkind  tenure,  which  pre-  n^^^iM^^ 
vails  in  the  county  of  Kent,  and  also  exists  in  some  other 

(o)  2  BL  Com.  59.  (6)  2  Bl.  Com.  100, 101. 


118 


OF  FREEHOLD  nTTEEESTS. 


pakt  n. 
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parts  of  the  kingdom.  3.  Of  burgage  tenure,  by  which 
houses,  or  lands  which  were  formerly  the  site  of  houses,  in 
some  ancient  boroughs,  are  held.  4.  Of  grand  serjeanty 
tenure,  whereby  lands  are  holden  of  the  Crown  in  con- 
sideration of  rendering  to  the  Sovereign  some  personal 
service.  5.  Of  petit  serjeanty  tenure,  whereby  lands  are 
holden  of  the  Crown  in  consideration  of  rendering  to  the 
Sovereign  some  small  implement  of  war.  6.  Of  frankal- 
moign tenure,  a  spiritual  tenure  by  which  tiie  religious 
houses  were  held,  and  by  which  the  parochial  cleigy, 
together  with  many  ecclesiastical  corporations,  now  hold 
their  lands  (c). 

The  characteristic  of  all  these  tenures,  except  the  last, 
is  the  rendering  of  services  which  are  both  honorable  and 
certain ;  and  on  this  account  they  are  all  included  in  the 
general  term  of  socage  tenure,  which  signifies  a  tenure  by 
services  of  an  honorable  and  definite  kind,  and  sometimes, 
though  improperly,  in  the  tenn  free  and  conmion  sodkge 
tenure,  as  opposed  to  other  tenures  in  which  the  services 
were  either  menial  or  uncertain  (d). 

The  tenure  of  an  allotment  under  an  Inclosure  Act,  in 
the  absence  of  any  provision  to  the  contrary  in  the  Act>  is 
always  common  socage  tenure,  whatever  may  be  the  tenure 
of  the  commoner's  estate  (e). 

One  of  the  most  usual  kinds  of  services  is  a  rent ;  and 
wherever  lands  in  fee  simple  are  held  by  a  rent^  there  is 
due  to  the  lord,  on  the  death  of  a  tenant,  one  year's  rent, 
which  is  called  a  relief  and  is  one  of  the  incidents  to 
socage  tenure  (/). 


(e)  2  Bl.  Com.  6;  1  Cruise  D. 
Prelim.  Difls.  c.  8. 
(c^)  2  BL  Com.  79,  81. 
(e)  1  Jann.  &  Bjrth.  by  Sweet, 


75;  Barton,  §  1258,  n. ;  Paine  r. 
Byder,  24  Beav.  151. 
(f)  2  Bl.  Com.  96,  87. 
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TITLE  III. 

OF  COPYHOLD  INTEBESTS. 


CHAPTER  I. 

OF   COPYHOLDS  GENERALLY. 

Things  real  of  copyhold  tenure,  or  copyholds,  ave  heredi-     paw  ii. 
taments  which  are  parcel  of  the  demesnes  of  a  manor,  and. 


are  incapable  of  being  legally  conveyed  by,  or  held  under,  of  oopjhoid 
the  ordinary  deeds  of  conveyance,  and  only  capable  of  defined, 
becoming  vested  at  law  in  any  person  by  an  admittance  of 
such  person  as  tenant  by  the  lord  of  the  manor,  grounded 
on  a  surrender  made  to  the  lord  for  that  purpose  by  the 
former  owner,  followed  by  a  grant  by  the  lord,  or  on  a 
voluntary  grant  by  the  lord,  or,  in  some  cases  of  free  copy- 
holds, on  a  deed  of  bargain  and  sale  by  the  former  owner, 
and  are  held  by  copy  of  court  roll,  that  is,  by  a  copy  of  the 
entry,  made  on  the  court  rolls  of  the  manor,  of  such  sur- 
render, grant,  or  deed,  and  admittance  (a). 

It  is  necessary  to  the  existence  of  a  copyhold  that  the  Henditar 
hereditaments  should  have  been  demised  or  demisable  by  Lmemori- 
copy  from  time  immemorial  (b).    But  if  there  has  been  ausbjo^. 
no  interruption  in  the  custom  of  demising  by  copy,  the 
capacity  of  being  granted  according  to  the  custom  may 
remain  dormant  for  any  length  of  time  (c), 

(a)  3  BL  Com.  100,  101,  870 ;  1  (6)  1  Craifle  T.  10,  o.  1,  §  24 ;  and 

Craise  T.  10,  c.  1,  §  3,  5,  29,  and  T.  e.  6,  §  21 ;  Co.  Lilt.  58  b. 

87,  c.  1,  §  4 ;  Barton,  §  1261, 1841,  (c)  Burton,   §   1345 ;   Co.   Litt. 

1348, 1288.  58  b. 
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Pabv  II. 
T.  S,  Ch.  1. 

Heredita- 

mentoof 

copyhold 

tenarear»— 

1.  Ordinaxy 

copyholds. 

3.  Froe  copj>" 
holdior 
cwtomuy 
ftwholdf. 


Ancient 
dflmeme. 


Original  and 
presont 
conditiAn  of 
oopyboldi, 
as  regards 
thewiilof 
the  lord. 


Copyhold 
customs  are 
gennal, 


and  parti* 
cnlar. 


BfidsnoaoC 

CQftOOU* 


Hereditaments  of  copyhold  tenure  are  of  two  kinds  :  1. 
Ordinary  copyholds,  which  formerly  were  held,  and  are 
still  expressed  to  be  held,  at  the  will  of  the  lord  of  the 
manor,  according  to  the  custom  of  the  manor,  by  copy  of 
court  roll  2.  Free  copyholds  or  customary  freeholds, 
which  are  not  held  or  expressed  to  be  held  at  the  will  of 
the  lord  of  the  manor,  but  only  according  to  the  custom  of 
the  manor,  by  copy  of  court  roll  To  this  last  species 
belongs  what  is  termed  ancient  demesne,  which  consists  of 
lands  held  of  manors  that  were  formerly  in  the  possession 
of  the  Crown  (d). 

Copyhold  estates  were  originally  nothing  better  than 
mere  estates  at  wOL  But,  although  still  expressed  to  be 
held  at  the  will  of  the  lord,  yet  as  the  kindness  and  indiil- 
gence  of  successive  lords  permitted  these  estates  to  be 
enjoyed  by  the  tenants  according  to  particular  customs 
established  in  their  respective  districts,  the  will  of  the  lord 
ceased  to  be  arbitrary,  and  became  fixed  and  ascertained 
by  the  particular  custom  which  had  prevailed  (e).  So 
that,  in  general,  copyholders  may  have  estates  of  the  same 
duration  and  certainty  as  freeholders. 

There  are  two  sorts  of  copyhold  customs:  1.  General 
customs,  extending  to  all  manors  in  which  there  are  copy- 
holders, and  warranted  by  the  common  law ;  of  which  the 
Courts  take  notice  without  being  specially  pleaded.  2. 
Particular  customs,  prevailing  in  some  manors  only,  which 
must  be  specially  pleaded.  These  are  construed  strictly ; 
and  where  they  are  contrary  to  reason,  morality,  or  justice, 
or  not  capable  of  being  reduced  to  a  certainty,  the  Courts 
will  not  pay  any  attention  to  them  (/). 

A  regular  series  of  entries  on  the  court  rolls  is  sufficient 


(d)  See  2  Bl.  Com.  cli.  6 ;  1  Cinifle 
D.  Prelim.  Bias.  c.  3,  §  84,  60,  and 
rt.  10,  c  1,  §  2,  8 ;  Burton,  §  1288 1 
Co.  Litt  59  b^  n.  1. 


(0  2  BL  Com.  147. 
(/)  1  CraiaeT.lO,  o.l,§  48;  Co* 
Litt.  62  a. 
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evidence  of  the  customs  of  a  manor:  and  so  also  is  an   ^t*l^\ 

T.  8,  Ch.  1. 

ancient  writing  handed  down  with  the  court  rolls  from  

steward  to  steward,  purporting  to  be  a  customary  of  a 
manor  (ff). 

The  freehold  of  the  whole  manor  is  always  in  the  lord  Fnehouis 
only  (h).  So  tha;t,  even  in  the  case  of  customary  freeholds, 
whatever  privileges  may  be  annexed  to  them,  the  true 
freehold  interest  in  the  land  is  always  vested  in  the  lord ; 
and  though  in  some  instances  a  deed  of  bargain  and  sale 
is  employed,  instead  of  a  surrender,  for  transferring  the 
customary  estate,  yet  as  the  assurance  is  imperfect  without 
an  admittance  in  the  lord's  court,  they  are  properly  said 
to  be  of  copyhold  tenure  (i)  ;  and,  subject  to  the  estates  in 
them  which  the  custom  confers,  all  lands  to  which  copy- 
hold customs  relate,  are  held  by  the  lord  under  the  common 
law  as  part  of  the  demesnes  of  his  manor  (k). 

Where  a  testator  devises  copyholds,  to  such  uses  as  A.  whew 
and  B.,  or  the  survivor  of  them,  his  executors  or  adminis-  oftrurtartof 

'  '  copyholds 

trators,  shall  appoint,  and,  subject  thereto,  to  the  use  of  ^^  ^^**' 
A.  and  B.,  their  heirs  and  assigns,  upon  certain  trusts,  and 
he  directs  his  trustees  to  sell  the  copyholds,  the  trustees 
can  make  a  good  title  to  a  purchaser  without  being  ad- 
mitted :  for  a  testator,  disposing  of  a  copyhold  by  his  will, 
does  no  more  than  designate  the  person  whom  the  lord 
shall  admit,  and  whether  he  fixes  on  a  person  by  name, 
or,  by  means  of  a  power  of  appointment,  authorises  another 
to  name  him,  who  accordingly  does  name  him  by  exercis- 
ing  such  power,  the  result  is  the  same.  And  it  is  imma- 
terial whether  there  is  any  gift  to  the  trustees  for  sale  in 
default  of  or  until  appointment,  or  not  In  the  latter  case, 
the  baigain  and  sale  which  operates  as  an  exercise  of  the 


(jEf)  1  Craise  T.  10,  o.  1,  §  i5,  ParOand  r.  BVl,  L.  tt.  2  Sq.  7^5i 

(A)  2  BL  Com.  148.  (h)  Barton,  §  1259. 

(t)  Burton,  §  1261, 1288;  Duke  of 
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pjeth.    power,  defeats  the  title  of  the  heir ;  in  the  former  case,  it 

defeats  the  title  of  the  devisees  (Z). 

What  max         All  lands  and  tenements  within  a  manor,  and  whatever 

ooiirt  roiL  concerns  lands  or  tenements,  provided  it  is  a  permanent 
thing  lying  in  tenure,  or  appendant  to  something  that  lies 
in  tenure,  may  be  granted  by  copy  (m).  Thus,  the  herbage, 
or  vesture,  or  underwood  growing  upon  a  part  of  the 
manor,  may  be  granted  by  copy  (n) ;  as  also  an  advowson, 
common,  or  fair,  which  are  appendant  (p).  And  even  a 
manor  itself  may  be  granted  by  copy,  and  the  customary 
lord  may  hold  courts  and  grant  copies  (j>), 

owiMniiip         It  may  here  be  observed,  that  strips  of  waste  land 

of  waste  land  •'  ^  jt 

ofa*^OT    ^^  *^®  s^^®  ^^  ^^  ancient  highway,  or  of  a  river,  are 
'^^*'*  together  with  the  soil  to  the  centre  of  the  mad  or  bed  of 

the  river,  presumed  to  belong  to  the  owner  of  the  adjoin- 
ing inclosed  land.  But  the  presumption  may  be  rebutted 
by  evidence  of  acts  of  ownership  on  the  part  of  the  lord  of 
the  manor;  and  if  it  is  probable  that  the  lands  were 
inclosed  from  the  waste  subsequently  to  the  formation  of 
the  road,  or  if  the  strips  of  land  communicate  with  open 
commons  or  larger  portions  of  land,  the  presumption  is  in 
favour  of  their  belonging  to  such  waste  or  commons  or 
larger  portions  of  land.  And  the  presumption  of  their 
belonging  to  the  owner  of  the  adjoining  inclosures  does 
not  arise  in  respect  of  roads  set  out  under  modem  In- 
closure  Acts  (q). 
Oranting  A  particular  custom  is  necessary  to  make  original  grants 

the  waste,      of  portious  of  the  waste,  to  be  held  for  the  first  time  by  a 


(0  OfloM  y.  lUchardion,  2  D.  M.  Ck).  Liit.  58  b. 

6  O.  662.  (p)  1  Cruise  T.  10,  e.  21,  §  86 ; 
(m)  1  Craifie  T.  10,  e.  1»  8  86,  41 ;  Co.  Litt.  58  b. 

Co.  Litt.  58  b.  (q)  1  Jann.  &  Bytk  by  Sweety  79 ; 

(n)  1  Cruifle  T.  10,  c.  1,  §36^  Burton,  §  1046  j  SuSsd.  Concise  View, 

7  ;  Co.  Litt.  68  b ;  Burton,  §  1269.  278—4. 
(o)  1  Craise  T.  10,  c.  1,  §  41 ; 
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copyhold  tenure  (r).    Nor  will  a  custom  be  allowed  by   _^j^"n. 

which  all  parts  of  the  waste  might  be  granted,  without  

limit  or  restriction,  where  that  would  tend  to  deprive  the 
copyholders  of  a  right  of  common  (s). 

Copyholds  may  be  granted  for  life  or  lives ;  and,  in  orantiBg  for 
many  manors,  the  custom  is  to  grant  copyholds  for  one,  """^ 
two,  or  three  lives.  In  some  of  those  manors,  the  custom 
gives  the  copyholder  a  right  to  a  renewal  of  the  grant 
on  the  falling  of  the  lives,  from  which  they  are  called 
tenant-right  estates  (t).  A  custom  of  granting  to  two  or 
three  persons  for  term  of  their  lives  and  the  life  of  the 
survivor,  authorises  a  grant  to  one  for  the  lives  of  himself 
and  two  other  persons  not  named  to  take  any  interest  (u). 
And  where  copyholds  are  granted  for  life,  the  person  who 
pays  the  fine  takes  the  beneficial  interest,  and  the  others 
named  in  the  grant  are  only  trustees  for  him  (a;). 

The  lord  may  become  absolutely  entitled  to  a  customary  Lord  may 

beoomo 

tenement  of  inheritcmce,  by  forfeiture,  by  escheat,  by  the  eatuied  to « 

expiration  of  a  customary  estate  not  of  inheritance,  or  by  *«ncinciif. 

a  surrender  made  to  his  own  usa    And  in  these  cases  the  insach  caaa 

lord  may  either  retain  the  tenement  in  his  own  hands,  or  either  peuin 

or  rograot  it. 

he  may  make  a  new  grant  thereof  (y).    K  the  lord  retains  cooMaoonoa 
the  tenement  in  his  own  hands,  it  wiU  pass  by  or  become  i.' 
subject  to  any  settlement^  mortgage,  conveyance,  or  devise 
of  the  manor,  as  parcel  thereof,  though  made  before  the 
time  when  the  lord  became  entitled  lo  it  {z). 

All  those  who  have  any  estate  in  a  manor,  though  it  be  PenKuuwho 
only  for  years,  or  even  at  will,  or  defeasible  by  a  condition, 
may  regrant  a  copyhold  which  escheats  or  comes  to  them 
in  any  other  way.    And  such  grant  will  bind  the  lord  who 

(f*)  Barton,  §  1848  }  1  Cmiae  T.  (x)  1  Craise  T.  10.  a  2,  §  23» 

10,  Oi  1, 1  29|  80.  (y)  2  BL  Com.  870 ;  Barton,  § 

(«)  Barton,  f  1849 ;   Badger  y.  1841  j  1  Croiae  T.  10,  c.  6,  {  20,  and 

Ford,  8  Bar.  &  Aid.  158.  e.  2,  f  29. 

(0  ICroiieT.lO,  c.2,§28«  (0  1  CniUe  T.  10,  o.  6,  §  5— 7  ;  0 

(tt)  See  1  Croise  T.  10,  c.  2,  §  88.  Craise  T.  3S,  c.  8^  §  40,  41» 
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n^t^n  ^;    ^^  ^^^  inheritance  of  the  manor ;  for  each  of  those  per- 

^«    Of    CH.  la 

sons  is  dominns  pro  tempore,  and  within  the  custom  (a). 

And  for  this  reason,  even  an  infant,  a  person  of  unsound 
mind,  an  outlaw,  or  an  exconununicate,  is  capable  of 
making  voluntaiy  grants  of  copyholds  (6).  And  so  a 
steward  of  a  manor  may  make  voluntary  grants ;  for  he 
represents  the  lord  to  all  intents  (c).  And  if  a  lord  of  a 
manor  devises  that  his  executor  shall  grant  copyholds 
according  to  the  custom  of  the  manor  for  payment  of  his 
debts,  the  executor,  though  he  has  no  estate  in  the  manor, 
may  make  grants  accordingly  (d).  But,  with  these  excep- 
tions, persons  not  having  a  lawful  estate  in  a  manor,  cannot 
make  voluntary  grants.  Thus  it  is  settled,  that  tenants  at 
sufferance,  disseisors,  abators,  or  intruders,  cannot  bind  the 
lawful  owners  of  a  manor  by  their  grants  of  copyholds  (e). 

cwton  miMt      When  the  lord  grants  a  new  estate  by  copy,  since  it  is 

onaregra&t.  an  estate  against  common  right,  and  warranted  only  by 
the  custom,  that  must  be  strictly  pursued  to  bind  the 
heir  (/).  A  custom,  however,  enabling  the  lord  to  grant 
greater  estates  will  also  enable  him  to  grant  less  estates, 
but  not  vice  versA  (g). 

Copyhold  Copyhold  grants  derive  their  effect  from  the  custom  of  the 

Srauta  do  not 
orive  their    manor,  and  not  from  the  estate  of  the  lord :  and  hence  the 

effect  from  '  ' 

toetord'8      tenant  is  subject  to  no  charges  or  incumbrances  of  the  lord  (h). 

AppUcation        No  statute  in  which  lands  or  tenements  of  a  customary 

copyholds,     tenure  are^not  expressly  mentioned,  shall  be  applied  to 

customary  estates,  if  such  application  would  be  derogatory 

to  the  customary  rights  of  the  lord  or  tenant  ({). 

(o)  1  Cruiae  T.  10,  c.  2,  §  8;  (/)  1  Cniise  T.  10,  o.  2,  §  80} 

Barton,  §  1347 ;  Ck>.  Litt.  58  b.  Burton,  §  1436. 

(&)  1  Cniise  T.  10,  c.  2,  §  10 ;  (g)  1  Cruise  T.  10,  c.  2,  §  82  j 

Burton,  §  1347.  Burton,  §  1486 ;  2  Bl.  Com.  870. 

(c)  1  Cruise  T.  10,  c.  2,  s.  14.  (h)  1  Cruise  T.  10,  c.  2,  §  89 ;  2 

Id)  Co.  Litt  58  b ;  1  Cruise  T.  Bl.  Com.  870. 

10,  0.  2,  §  9.  (t)  Burton,  §  1286 ;  1  Craise  T. 

(e)  1  Cruise  T.  10,  Ci  2,  §  12.  10,  e.  9,  §  54. 
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CHAPTER  II. 

OF  THE  EXTINCTION  OF  MANORS,  MANORIAL  RIGHTS, 
AND  COPYHOLDS  AT  THE  COMMON  LAW. 

1.  If  a  copyholder  surrenders  liis  estate  to  the  lord  to  the     pa»»  il 

T.  8,  Cb.  2. 

use  of  the  lord,  or  without  declaring  any  use  (a),  or  releases  — — 

all  his  estate  an  interest  to  the  lord,  it  will  operate  as  an  oopyhoua. 
extinguishment  of  his  copyhold  (6).  1S2« S 

2.  Any  conveyance  of  the  land  by  the  lord  to  the  copy-  "^^^""^ 
holder  for  an  estate  of  freehold,  or  even  for  a  term  of  years,  jJ^STb*' 
will  extinguish  the  copyhold    For  the  estate  of  the  copy-  {het^iit 
holder,  being  only  at  will,  becomes  merged  by  the  acces-  ^Jrucoiar 
sion  of  any  greater  estate  (c).  " 

3.  Upon   the  same  principle,  if  the  lord  demises  land  s.  By  demiM 

toa  stranger, 

held  by  copy  to  a  stranger  for  years,  and  the  stranger  JJI^J^^ 


assigns  over  his  term  to  the  copyholder,  the  copyhold  is  ***"*• 


hiffl 
tenant. 

thereby  extinguished  (d). 

4.  The  next  mode  of  extinguishing  a  copyhold  is  by  4.  By  en- 
enfranchisement,  by  which  the  tenure  is  changed  from  base  ment. 
to  frea    This  may  be  done  by  the  lord's  releasing  to  the 
copyholder  his  seignorial  rights  and  services  (e),  or  by  his 
making  a  conveyance  to  the  tenant  in  fee  simple  (/). 

The  lord  of  a  manor,  who  enfranchises  a  copyhold,  must  whatMUte 
either  be  seised  in  fee  simple,  or  have  a  power  to  convey  »"*  *»▼«• 
the  fee  simple  of  the  lands  to  the  copyholder  (a).    But  who  may 

take  an 

although  a  copyholder  have  a  particular  estate  only  in  •"frMchtoc 


menl. 


(a)  1  Cruiae  T.  10,  e.  6,  §  2,  4.  {e)  1  Crnise  T.  10,  c.  6,  §  13;  9 

(6)  1  Craise  T.  10,  0.  6,  §  8  Jurm.  ft  Byth.  by  Sweet,  578. 

(tf)  1  CniiBe  T.  10,  c.  6,  §  10;  (/)  Barton,  §  1851  ;  9  Jam.   & 

Borton,  §  1851.  Byth.  by  Sweet»  578. 

(d)  1  Cruuc  T.  10,  c.  6,  §  11.  (^)  1  Cruiie  T.  10,  c.  6,  §  18. 
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^j"  II-    his  copyhold,  yet  he  may  take  an  enfranchisement,  which 

X»     Of     vHa     Za 

will  be  deemed  absolute.    But  a  court  of  equity  will  direct 

a  conveyance  from  the  heirs  at  law  of  the  particular 
tenant  to  the  persons  in  remainder,  on  their  paying  a 
proportionate  part  of  the  consideration  given  for  the  en- 
franchisement (h). 

6.  Bjcon-         5.  Where  lands  formerly  granted  by  copy,  instead  of 

▼eyance, 

instead  of  being  regranted  by  copy,  are  conveyed  by  an  ordinary 
assurance  for  life  or  years  by  the  lord,  where  he  is  seised 
of  the  manor  in  fee  simple,  this  will  destroy  the  custom  of 
granting  them  by  copy  ({),  unless  they  are  included  in  the 
conveyance  of  the  manor  of  which  they  are  parcel  (4). 
But  if  a  person  who  is  only  tenant  in  tail  or  for  life  or  for 
years  of  a  manor,  conveys  by  an  ordinary  assurance  lands 
formerly  granted  by  copy,  though  as  to  himself  the  custom 
of  granting  by  copy  is  thereby  destroyed,  yet,  as  to  the 
issue  in  tail  or  the  reversioner,  the  custom  is  not  de- 
stroyed. So  it  is  in  the  case  of  a  husband  seised  in  right 
of  his  wife  (l). 
6.  Br  the  6.  A  person  cannot  be  both  lord  and  tenant  of  the  same 

gr-a    lands.    And  therefore  if  he  purchases,  and  is  admitted  to, 
admitted  to    lauds  held  of  the  manor  of  which  he  is  lord,  the  copyhold 

lands  held  of  '  •^*' 

hia  manor,  interest  therein  is  immediately  merged  in  his  freehold  estate 
as  lord,  and  extinguished.  And  for  the  same  reason,  if 
there  are  several  lords  of  a  manor  as  tenants  in  common, 
and  one  of  them,  having  a  moiety  of  the  manor,  purchases, 
and,  with  the  concurrence  of  the  other  lords,  is  admitted  to 
lands  holden  of  the  manor,  his  copyhold  interest  in  the 
lands,  as  to  a  moiety  thereof,  is  extinguished  (m). 

y.  igr  an  7.  If  lands  formerly  granted  by  copy  are  extended  upon 

{k)  1  GrniBe  T.  10,  c.  6,  §  19 ;  9  (I)  1  Cruiae  T.  10,  c.  1,  §  85  ; 

Jarm.  &  Byth.  by  Sweet,  573.  Barton,  §  1844 ;  £x  parte,  Lord 

(t)  1  Cruise  T.  10,  c.  1,  §  81,  85 ;  ffenley,  29  Beav.  811. 

Barton,  §   1344 ;  £!x  parU  Lord  {m)  CatUey  y.  AmoUdy  4  K.  &  J. 

HenUy,  29  Beay.  811.  595. 

(h)  1  Cruise  T.  10,  c.  1,  §  88,  84. 
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a  statute  or  recognizance  acknowledged  by  the  lord,  or  are     pam  n. 
assigned  to  the  lord's  wife  for  dower,  the  lands  can  never 
afterwards  be  granted  by  copy  (n). 


aasUpunent 
fbr  dower. 


If  aU  the  freeholds  get  into  the  hands  of  one  freeholder,  Extinction 

of  the  m&nor 

the  manor  is  suspended  for  the  time ;  and  if  the  demesnes  itsetf. 
are  severed  &om  the  services,  or  if  the  services  become 
extinct,  the  manor,  as  a  strict  legal  manor,  is  extinguished, 
and  it  becomes  a  manor  in  reputation  only.  The  extinc- 
tion of  the  manor,  however,  does  not  affect  the  powers  or 
rights  of  the  lord  and  customary  tenants  (o). 

(n)  1  Cniiae  T.  10,  c  1,  §  82.  191  (c)  j  1  Cruise  T.  10,  c.  1,  §  11. 

(o)  9  Jann.  ft  Byth.  by  Sweety 
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CHAPTER  III. 

OF  THE  COMMUTATION  OF  MANORIAL  RIGHTS,  AND  THE  EN- 
FRANCHISEMENT OF  COPYHOLDS  UNDER  THE  STATUTES 
RELATING  THERETO. 

paet  n.     By  the  stat.  4  &  5  Vict  c.  35  (see  in  particulax  ss.  13, 14, 

T  S  Ob  8 

'  '    '  '    15,  23,  36,  52,  54),  the  rights  of  the  lord  may  be  vohrn- 

Btftl  4  ft  ft 

Vict.  c.  8ft.     taiily  commuted  for  a  rent  charge  and  a  small  fine,  or  for 
oommatauaa  a  fine  alone. 

of  manorial 

^^^  By  ss.  56, 57,  voluntary  enfranchisements  may  be  made  in 

Voluntar- 


voiuntarr 

enfrancbiM-    manner  therein  mentioned 

ment. 

Laads  By  s.  64,  the  title  to  enfranchised  land  shall  not  be 

aametiiie.  affectcd  by  the  enfranchisement:  "All  lands  which  shall 
be  enfranchised  under  this  Act  shall  be  deemed  to  be  held 
under  the  same  title  as  that  under  which  the  same  were 
held  at  the  time  of  such  enfranchisement,  and  shall  not 
be  subject  to  any  estates,  rights,  titles,  interests,  incum- 
brances, claims,  or  demands  affecting  the  manor  of  which 
the  same  were  holden." 
Chaise  <rf  By  s.  68,  the  costs  of  tenants  may  in  certain  cases  be 

expeiuwi. 

charged  on  the  lands  ;  and  by  s.  69,  the  costs  of  the  lord 
may  in  certain  cases  be  charged  on  the  manors. 
EnfiranchiM-       By  SS.  70 — 72,  the  enfranchisement  consideration  shall 

ment  oond-  "^ 

^^<>^      be  a  charge  on  the~  lands  of  the  nature  of  a  mortgage  in 

the  land.       £gg .  ^^^  j^  shall  havc  priority  over  all  other  incumbrances 

except  the  tithe  rent  charge,  either  in  favour  of  the  lord  or 

of  any  person  who  shall  advance  the  money  as  a  mortgagee. 

oeMwof  ^        By  s.  79,  in  the  case  of  a  commutation  of  manorial 

canfawng  aa  to  *' 

dow!?^ftee-  r^g^^s,  the  tenure  and  mode  of  conveyance  shall  not  be 
OTTtoyfiB  affected  thereby ;  and  the  lands  shall  be  subject  to  the 
SnSnata-      general  law  as  to  descent,  dower,  and  curtesy,  except  as 

tion. 

regards  persons  married  at  the  time,  and  the  rights  of  any 
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husband  or  widow  of  a  tenant  of  a  manor  at  the  time :   ^t^jJK 

T.  S,  Ch.  8. 

"  From  and  after  the  final  confirmation  of  the  apportion-  

ment,  in  the  case  of  any  commutation  under  this  Act,  or 
upon  the  execution  of  the  deed  whereby  any  voluntary 
commutation  may  have  been  efifected,  the  several  lands 
included  in  such  commutation  shall  be  held  by  copy  of 
court  roll,  and  shall  be  conveyed  by  surrender  and  admit- 
tance, in  all  cases  in  which  the  same  shall  have  been 
previously  so  held  and  conveyed  respectively,  and  in  all 
other  cases  shall  be  held  and  conveyed  in  such  maimer  as 
the  same  are  now  by  custom  held  and  conveyed,  and  shall 
continue  parcel  of  the  same  manors  as  such  lands  would 
have  been  held  of  if  such  conunutation  had  not  taken  place, 
but  the  same  lands  shall  thenceforth  cease  to  be  subject  to 
the  customs  of  borough  English  or  gavelkind,  or  to  any 
other  customary  mode  of  descent,  or  to  any  custom  relating 
to  dower  or  freebench  or  tenancy  by  the  curtesy  of  Eng- 
land ;  and  all  the  laws  relating  to  descents,  or  to  estates  of 
dower,  or  estates  by  the  curtesy  of  England,  which  shall 
for  the  time  being  aflfect  and  be  applicable  to  lands  held  in 
free  and  common  socage,  shall  thenceforth  afifect  and  be 
applicable  to  the  lands  included  in  every  such  commuta- 
tion :  provided  always  that  nothing  herein  contained  as  to 
curtesy  or  dower  or  freebench  shall  extend  or  be  applicable 
to  the  case  of  any  husband  or  widow  who  shall  have  been 
or  shall  be  married  before  the  final  confirmation  of  the 
commutation  apportionment,  or  the  execution  of  such  deed 
as  aforesaid,  or  to  alter  or  lessen,  or  in  any  way  afifect,  any 
right  which  the  husband  or  widow  of  any  person  who  shall 
be  tenant  of  a  manor  at  the  time  of  the  confirmation  of  the 
said  apportionment  would  or  might  have  had  if  such  com- 
mutation had  not  been  made."  But  by  s.  80,  the  custom 
of  gavelkind  is  saved  in  the  county  of  Kent 

By  s.  81,  "  In  the  case  of  any  enfranchisement  under  Effect  of  en- 

franchiie- 

this  Act,  from  and  after  the  final  confirmation  of  the  appor-  m«nt. 
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pabt  n. 

T.  8,  Cb.  8. 


What  rigbU 
are  not  «- 
fected  by 
commnU- 
Hon. 


But.  6  ft  y 
V.  c  28. 


tionment,  or  the  execution  of  the  conveyance,  (as  the  case 
may  be,)  the  several  lands  therein  respectively  comprised 
and  enfranchised  shall  become  and  be  in  all  respects  of 
freehold  tenure,  but  subject  to  the  payment  of  the  enfiran- 
chisement  consideration  in  favour  of  the  lords  and  steward 
or  other  officer  as  aforesaid ;  and  all  mortgages  affecting 
the  same  shall  be  deemed  and  become  mortgages  of  the 
freehold  of  the  same  lands  for  a  corresponding  estate,  if 
such  enfranchisement  consideration  shall  be  paid  off,  and 
if  not  so  paid  off,  mortgages  of  the  equity  of  redemption 
thereof,  subject  to  such  mortgage  interest  as  aforesaid  for 
securing  such  consideration  :  provided  always,  that  nothing 
herein  contained  shall  operato  to  deprive  any  tenant  of  any 
commonable  right  to  which  he  may  be  entitled  in  respect 
of  such  lands,  but  such  right  shall  continue  attached  thereto 
notwithstanding  the  same  shall  become  freehold :  provided 
also,  that  no  such  enfranchisement  or  conversion  into  free- 
hold  shall  affect,  except  as  aforesaid,  any  mortgage,  or  defeat 
the  beneficial  limitations  of  any  will  or  settlement  thereto- 
fore executed,  or  alter  the  descent  or  distribution  of  any 
estate  or  interest  in  land  on  the  decease  of  any  tenant  ot 
person  entitled  thereto  in  possession  or  remainder  at  the 
time  of  such  enfranchisement  or  conversion." 

By  s.  82,  "No  commutation  under  this  Act  shall  operate 
to  affect  any  rights  of  lords  of  manors  to  escheats,  fairs, 
markets,  appointments,  franchises,  royalties,  rights,  liberties, 
and  privileges  of  chase  and  free  warren,  hunting,  hawking, 
fowling,  and  of  chasing  and  kiUing  game  and  beasts  of 
chase  and  free  warren,  and  all  ancient  piscaries,  fisheries, 
and  rights  of  fishing,  or  any  rights  in  any  mines  and 
minerals  or  quarries  within  or  under  the  said  lands  and 
hereditaments,  or  any  other  manorial  rights  whatever,  unless 
expressly  commuted  under  this  Act." 

This  Act  is  explained  and  amended  by  the  stat  6  &  7 
Vict.  c.  23 ;  by  ss,  1 — 3  of  which  an  enfranchisement  under 
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the  stat  4  &  5  Vict.  c.  35  may  be  made  in  consideration  of     paet  il 

.  T.  8,  Ch.  8. 

annual  rent  out  of  the  lands  enfranchised  ;  and  any  com-  

Commutft- 

mutation  or  enfranchisement  made  under  the  same  statute  «<»noren. 

franchi^fr* 

may  be  made  in  consideration  of  a  conveyance  of  lands  ^^^^^^ 
within  the  same  manor,  to  or  upon  the  uses  and  trusts  to  rentTSrSf « 
or  upon  which  such  manor  is  subject  or  held,  or  of  any  orofTright 
right  to  mines  or  minerals  under  such  lands,  or  of  any  JiSlS 
right  to  waste  in  such  lands.   And  by  s.  6,  such  rents  shall 
have  priority  over  all  incumbrances  except  a  tithe  rent 
charge. 
The  stat.  4  &  5  Vict.  c.  35  is  further  amended  and  ex-  8tat.7&8 

V.  c.  65— as 

plained  by  the  stat.  7  &  8  Vict.  c.  55  :  by  s.  5  of  which  the  to'iandi, 

^  "^  '      •'  mines,  or 

lands,  or  mines,  or  minerals  conveyed  as  a  consideration  of  JJj*^' 
a  commutation  or  enfranchisement  need  not  be  parcel  of  or  aJom^u^^ 
under  lands  within  the  same  manor  as  the  lands  which  are  fSncw/^' 
the  subject  of  the  commutation  or  enfranchisement. 

By  the  stat,  15  &  16  Vict.  c.  51  ("The  Copyhold  Act,  stot.ufti6 
1852  "),  8.  1,  the  lord  or  the  tenant,  after  the  next  admit-  oJmimtoory 
tance,  on  or  after  the  1st  of  July,  1853,  may  "  compel  en-  meS!^**''®' 
franchisement  in  manner  hereinafter  mentioned  of  the  lands 
to  which  there  shall  have  been  such  admittance  as  afore- 
said; provided  that  no  such  tenant  shall  be  entitled  to 
require  such  enfranchisement  until  after  payment  or  tender 
of  the  fine  or  fines,  and  of  the  fees  consequent  on  such  ad- 
mittance :  provided  also,  that  if  from  any  cause  such  en- 
franchisement shall  not  take  place  imtil  some  event  shall 
have  happened  which  may  require  a  second  or  any  sub- 
sequent admittance,  such  second  or  subsequent  admittance 
shall  be  made,  with  all  the  rights  incident  thereto,  as  if  this 
Act  had  not  passed  ;  and  it  shall  be  competent  for  the  lord 
or  tenant  to  require  and  compel  enfranchisement  upon  or 
after  such  second  or  subsequent  admittance  in  the  manner 
hereby  provided  for  enfranchisement  upon  the  next  admit- 
tance." 

By  the  stat.  21  &  22  Vict.  c.  94,  s.  6,  "  Notwithstanding 

k2 
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partil     the  first  section  of  'Tlie  Copyhold  Act,  1852,'  it  shall  be 

lawful,  from  and  after  the  passing  of  this  Act,  for  any 

tenant  or  lord  of  any  copyhold  lands  to  which  the  last  ad- 
mittance shall  have  taken  place  before  the  1st  of  July, 
1853,  or  of  any  freehold  or  customary  freehold  lands  in 
respect  of  which  the  last  heriot  shall  have  become  due  or 
payable  before  the  1st  of  July,  1853,  to  require  and  compel 
enfranchisement  of  the  said  lands  in  the  manner  herein  and 
in  the  said  Act  mentioned  :  provided  always,  that  no  such 
tenant  shaU  be  entitled  to  require  such  enfranchisement 
until  after  payment  or  tender  (in  the  case  of  copyhold  lands) 
of  such  a  fine,  and  of  the  value  of  such  a  heriot,  and  in  the 
case  of  freehold  and  customary  freehold  lands,  of  the  value 
of  such  a  heriot  as  would  become  due  or  payable  in  the 
event  of  admittance  or  death  subsequent  to  the  1st  of  July, 
1853,  and  also,  in  the  case  both  of  copyhold  and  of  free- 
hold or  customary  freehold  lands,  of  two-thirds  of  such  a 
sum  as  the  steward  would  have  been  entitled  to  for  fees  in 
respect  of  such  admittance  or  heriot." 
compeiiaa-         By  the  stat.  15  &  16  Vict.  c.  51,  a  7,  "Where  such  en- 

tioQ  by  gnsM 

mm  p«id,  or   franchiscmeut  shall  have  been  effected  at  the  instance  of 

cbArse,  or 

S^toSJj?**  the  tenant,  the  compensation  shall  be  a  gross  sum  of  money 
to  be  paid  at  the  time  of  the  completion  of  the  enfranchise- 
ment ;  or,  in  cases  where  the  compensation  exceeds  £20, 
the  same, — if  the  said  commissioners  shall  so  direct,  and  if 
all  persons  (if  any)  who  shall  have  any  mortgage,  charge, 
or  incumbrance  affecting  the  lands  enfmnchised,  and  which 
shall  have  been  in  existence  at  the  time  of  the  passing  of 
this  Act,  shall  consent  thereto, — may  remain  as  a  first 
charge,  under  the  provisions  of  this  Act,  on  the  lands  en- 
franchised, until  the  expiration  of  such  time,  from  the  day 
of  such  completion,  as  the  said  commissioners  shall  appoint, 
but"  not  exceeding  in  any  case  ten  years  ;  and  interest  at 
the  rate  of  £4  per  centum  per  annum  shall  be  payable 
thereon,  or  on  such  part  thereof  as  shall  from  time  to  time 


jnT«y- 

aace  of  uuid. 
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remain  unpaid,  from  the  time  of  such  completion  as  afore-   _^*»*i^- 


said,  half-yearly,  until  full  payment  thereof;  and  where 
such  enfranchisement  shall  have  been  effected  at  the  in- 
stance of  the  lord,  the  compensation  shall  be  an  annual 
rent  charge  to  be  issuing  out  of  the  lands  enfranchised : 
provided  always,  that  the  parties  to  any  enfranchisement 
under  this  Act  may  in  any  case,  with  the  sanction  of  the 
commissioners,  agree  that  the  compensation  shall  be  either 
a  gi'oss  sum  of  money  to  be  paid  or  charged  as  aforesaid,  or 
a  yearly  rent  charge,  or  a  conveyance  of  land  to  be  settled 
to  the  same  uses  as  the  manor  of  which  the  enfranchised 
lands  are  holden  is  settled,  as  provided  in  the  said  recited 
Acts  with  respect  to  enfranchisements  effected  by  virtue 
thereof ;  and,  in  every  case,  the  valuer  shall  frame  an  award, 
showing  the  amount,  nature,  and  particulars  of  the  compen- 
sation, which  shall  be  in  full  satisfaction  of  all  manorial 
rights  whatsoever,  save  as  hereinafter  mentioned."  And  by 
8.  9,  this  award  is  to  be  coniBbrmed  by  the  copyhold  commis- 
sionei-s,  and  registered  at  their  office,  and  a  copy  entered  on 
the  court  rolls. 

By  s.  10,  "Any  charge  under  this  Act  shall  be  a  first  ^^^^ 
charge  on  such  lands,  and  shall  have  priority  over  all  mort- 
gages, charges,  and  incumbrances  whatsoever  affecting  such 
lands,  (except  tithe  commutation  rent  charges,  and  any 
charges  or  rent  charges  which  may  have  been  or  shall  be 
charged  upon  the  same  lands  for  the  drainage  thereof  by 
virtue  of  any  of  the  statutes  in  that  behalf,)  notwithstand- 
ing the  actual  priority  in  poiat  of  date  or  anterior  title  of 
such  mortgages,  charges,  and  incumbrances :  provided 
always,  that,  notwithstanding  any  such  charge,  any  monies 
already  invested,  or  any  monies  previously  secured  or 
charged  thereon,  may  be  continued  on  the  security  of  the 
same,  notwithstanding  the  imposition  of  the  said  charge 
under  this  Act :  provided  also,  that  no  such  charge  shall 
have  priority  over  any  mortgage,  charge,  or  incujnbi'ance, 
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pa»t  II.     which  at  the  time  of  the  passing  of  this  Act  may  affect  the 

Aa    0|    \jB»    O* 

lands  enfranchised,  without  the  consent  of  the  persons  en- 
titled to  such  moitgage,  charge,  or  incumbrance." 

Deed  of  en-        By  s«  11,  it  was  provided  that  an  enfranchisement  of 

mcnt.  lands  should  be  by  deed.     But  by  the  stat.  21  &  22  Vict. 

rnSirhiM-*"'  c.  94,  s.  10,  tliis  scctiou  is  repealed,  and  a  confinned  award 
of  enfranchisement  is  substituted  for  a  deed. 

oertificatoof  By  s.  12  of  the  stat.  15  &  16  Vict  c.  51,  s.  71,  "Every 
charge  under  this  Act  shall  be  made  by  a  certificate  under 
the  hands  and  seal  of  the  commissioners,  to  be  called  a 
certificate  of  charge  ;  and  such  certificate  shall  specify  the 
whole  amount  of  principal  money  to  be  charged  on  the 
lands,  enfranchised  under  the  powers  of  this  Act,  subject 
to  wliich  the  land  is  enfranchised,  and  may  specify  any 
place,  to  be  agreed  upon  between  the  parties,  as  the  place 
of  payment  of  the  principal  money  and  interest  charged 
by  such  certificate  ;  and,  if  the  parties  so  agree,  or  the  said 
commissioners  shall  so  direct  as  aforesaid,  such  certificate 
may  provide  that  such  principal  money,  or  any  part  or 
parts  thereof,  shall  contiuue  upon  the  security  of  such  cer- 
tificate for  any  term  or  terms  of  years,  period  or  periods,  in 
such  certificate  mentioned,  not  exceeding  ten  years,  and  the 
lands  charged  thereby  may  be  described  by  reference  to  the 
enfranchisement  thereof  under  the  said  Acts,  or  otherwise, 
as  the  commissioners  may  think  fit ;  and  such  certificate 
may  be  in  the  form  set  forth  in  the  schedule  to  this  Act,  or 
in  such  other  form  as  the  parties,  with  the  consent  of  the 
coromissioners,  may  think  proper,  and  shall  be  entered  on 
the  court  rolls  of  the  manor."  And  by  s.  13,  "such  certi- 
ficate, and  the  charge  thereby  made,  shall  be  transferable 
by  indorsement  of  such  certificate,  and  such  indorsement 
may  be  in  the  form  set  forth  in  the  schedule  to  this  Act,  or 
to  the  like  effect" 

Eafran-  By  8&  25,  26,  where  an  enfranchisement  would  be  in- 

chiaement 

ATiiidad  bj     jurious  to  the  mansion,  park,  gardens,  or  pleasure  grounds 


••■« 
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of  the  lord,  he  may,  in  maimer  therein  specified,  avoid  the     pab»  il 
enfranchisement  by  an  offer  of  purchasing  the  land  pro-  

''  JT  o  JT  oflfer  to  par- 

posed  to  be  enfranchised.  c*»a»- 

By  s.  27,  after  reciting,  that  "  in  many  manors  heriots  ^^SiT 
are  by  custom  due  and  payable  to  the  lord  by  tenants  of  £55^^01^^ 
freehold    or    customary  freehold  lands  holden  of   such  '*'°^<*"- 
manors,"  it  is  enacted,  "  That,  at  any  time  after  any  such 
heriot  shall  be  due  or  payable  with  respect  to  any  such 
freehold  lands  on  or  after  the  1st  day  of  July,  1853,  it  shall 
be  lawful  for  the  lord  or  the  tenant  to  require  and  compel 
the  extinguishment  of  all.  such  claim  to  heriots,  and  the 
enfranchisement  of  the  land  subject  thereto,  in  the  same 
way  as  if  such  lands  were  copyhold,  and  the  same  pro- 
ceedings shall  thereupon  be  had  as  are  herein  mentioned 
with  reference  to  the  enfranchisement  of  copyhold  lands,  or 
as  near  thereto  as  the  nature  of  the  case  will  admit." 

By  the  stat.  21  &  22  Vict.  c.  94,  s.  2,  this  section  is  re- 
pealed ;  but  it  is  re-enacted  by  b.  6,  in  the  same  words ; 
except  that  the  words  "  or  customary  freehold  **  are  supplied 
after  the  word  "  freehold ;"  and  the  words  *'  on  or  after  the 
1st  day  of  July,  1853,"  are  omitted ;  and  the  words  "and 
in  the  Copyhold  Act,  1852,"  are  inserted  after  the  word 
"  herein." 

By  the  stat.  15  &  16  Vict  c.  15,  s.  31,  the  expenses,  with  charge  of 
interest,  of  an  enfranchisement  compelled  by  the  lord  may, 
in  certain  cases,  be  charged  on  the  manor  or  lands  settled 
or  held  therewith.  And  by  s.  32,  the  expenses,  with 
interest,  of  an  enfranchisement  compelled  by  the  tenant 
may,  in  certain-  cases,  be  charged  on  the  lands  enfran- 
chised. 

By  s.  34,  in  the  case  of  enfranchisement,  the  lands  shall  ceaaer  of 

costomsM 

be  subject  to  the  general  law  as  to  descent,  dower,  and  JJ^J^ifJ;,. 
curtesy,  except  as  regards  persons  married  at  the  time:  ^S^f°^ 
"  From  and  after  the  final  confirmation  of  any  schedule  of 
apportionment  under  the  said  recited  Acts,  and  from  and 
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pae»  II      after  the  final  enfranchisement  of  any  lands  under  this  Act 

or  the  said  recited  Acts,  the  several  lands  included  in  any 

such  enfranchisement  shall  thenceforth  cease  to  be  subject 
to  the  customs  of  borough  English  or  gavelkind,  or  to  any 
other  customary  mode  of  descent,  or  to  any  custom  relating 
to  dower  or  freebench  or  tenancy  by  the  curtesy  of  England, 
or  to  any  other  custom  whatever ;  and  all  the  laws  relating 
to  descents  or  to  estates  of  dower  or  estates  by  the  curtesy 
of  England,  which  shall  for  the  time  being  affect  and  be 
applicable  to  lands  held  in  free  and  common  socage,  shall 
thenceforth  affect  and  be  applicable  to  the  lands  included 
in  every  such  enfranchisement :  provided  always,  that  no- 
thing herein  contained  as  to  curtesy  or  dower  or  freebench 
shall  extend  or  be  applicable  to  the  case  of  any  person  who 
shaU  have  been  married  before  such  enfranchisement  shall 
have  been  completed :  provided  always,  that  nothing  in 
this  Act  shall  affect  the  custom  of  gavelkind  as  the  same 
now  exists  and  prevails  in  the  county  of  Kent." 
Power  to  the  By  s.  36,  "  In  all  cases  in  which  the  person  for  the  time 
rent  charge,  being  entitled  to  the  receipt  of  any  rent  charge  under  the 
said  recited  Acts  or  this  Act  shall  be  entitled  thereto  for  a 
limited  estate  or  interest  only,  or  shall  be  a  corporation  not 
authorised  to  make  an  absolute  sale  of  such  rent  charge 
otherwise  than  under  the  provisions  of  this  Act,  it  shall  be 
lawful  for  such  person,  with  the  consent  of  the  said  com- 
missioners, testified  under  their  hands  and  seal,  or,  in  the 
case  of  coverture,  infancy,  idiocy,  lunacy,  or  other  inca- 
pacity, with  the  consent  of  the  husband,  guardian,  com- 
mittee, or  trustee  of  such  person  so  under  disability,  to  sell 
and  transfer  such  rent  charge,  the  payment  for  which  shall 
be  made  in  manner  hereinafter  mentioned." 
Redcmpuoa       By  ss.  37,  38,  a  rent  charge  may  be  redeemed  as  therein 

of  reDt 

charge.         mentioned. 

Commonable       By  s.  45,  '' Kothiug  herein  contained  shall  operate  to 
deprive  any  tenant  of  any  commonable  right  to  which  he 
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may  be  entitled  in  respect  of  such  land ;  but  such  right   «^^»»p- 

shall  continue  attached  thereto,  notwithstanding  the  same  

shall  have  become  freehold." 

By  s.  48,  "No  enfranchisement  under  this  Act  shall  ex-  whatrtehu 

not  affected 

tend  to  or  affect  the  estate  or  rights  of  any  lord  or  tenant  by  the  Act. 
in  or  to  any  mines,  minerals,  limestone,  lime,  clay,  stone, 
gravel,  pits,  or  quarries  within  or  under  the  lands  enfran- 
chised, or  within  or  under  any  other  lands,  or  any  rights  of 
entry,  rights  of  way  and  search,  or  other  easements  of  any 
lord  or  tenant  in,  upon,  through,  over,  or  under  any  lands, 
or  any  powers  which,  in  respect  of  property  in  the  soil, 
might  but  for  such  enfranchisement  have  been  exercised, 
for  the  purpose  of  enabling  the  said  lord  or  tenant,  their  or 
his  agents,  workmen  or  assigns,  more  effectually  to  search 
for,  win,  and  work  any  mines,  minerals,  pits,  or  quarries, 
or  to  remove  and  carry  away  any  minerals,  limestone,  lime, 
stones,  clay,  gravel,  or  other  substances  had  or  gotten  there- 
from, or  the  rights,  franchises,  royalties,  or  privileges  of 
any  lord  in  respect  of  any  fairs,  markets,  rights  of  chase 
or  warren,  piscaries,  or  other  rights  of  himting,  shooting, 
fishing,  fowling,  or  otherwise  taking  game,  fish,  or  fowl, 
unless  with  the  express  consent  hx  writing  of  such  lord 
or  tenant ;  and  nothing  in  this  Act  shall  be  held  or  con- 
strued to  extend  to  any  copyhold  lands  held  for  a  life  or 
lives,  or  for  years,  where  the  tenant  thereof  hath  not  a 
right  of  renewal" 

By  s.  53,  "  This  Act  shall  be  taken  and  construed  as  part  tu*  Act  to 
of  the  first  recited  Act  (4  &  5  Vict  c.  35),  and  the  Acts  gJJ^^J^^'J; 
amending  and  explaining  the  same ;  and  all  the  enactments 
therein  contained  as  to  enfranchisements  effected  imder  the 
provisions  thereof  shall  be  deemed  and  taken  to  apply  to 
enfranchisements  under  this  Act,  and  to  the  rights  of  aU 
parties  thereto,  as  if  such  enactments  were  here  again  re- 
peated, except  so  far  as  is  hereinbefore  otherwise  provided 
for ;  and  all  enfranchisements  which  may  have  taken  place 
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Pabt  II. 
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under  such  Acts  or  any  of  them,  and  all  matters  and  things 
incident  thereto,  shall  be  of  the  saiiie  force,  validity,  and 
effect  as  if  the  provisions  of  this  Act  had  been  contained  in 
the  said  first  recited  Act." 

By  the  stat.  16  &  17  Vict.  c.  57,  some  further  enactments 
are  made  as  to  the  enfranchisement  of  copyholds,  which  it 
is  not  within  the  scope  of  this  work  to  particularisa  That 
Act  is  repealed  by  the  stat  21  &  22  Vict.  c.  94 

By  the  stat.  21  &  22  Vict.  c.  94  ("The  Copyhold  Act, 
1858"),  s.  21,  "Whenever  by  the  Copyhold  Acts  power  is 
given  or  an  obligation  attaches  to  any  person  to  pay  money 
as  consideration  or  compensation  for  commutation  or  en- 
franchisement, it  shall  be  lawful  for  such  person,  with  the 
consent  of  the  commissioners,  to  charge  upon  the  land 
commuted  or  enfranchised  the  sum  of  money  paid." 

By  s.  22,  "  Whenever  land  is  conveyed  as  consideration 
or  compensation  for  commutation  or  enfranchisement,  and 
the  person  conveying  the  same  was  absolute  owner  of  the 
land  so  conveyed,  it  shall  be  lawful  for  such  person,  with 
the  consent  of  the  commissioners,  to  charge  upon  the  land 
commuted  or  enfranchised  such  reasonable  sum  as  in  the 
judgment  of  the  commissioners  may  be  equivalent  in  value 
to  the  land  so  conveyed." 

By  s.  23,  "  Where  power  is  by  the  Copyhold  Acts  given 
to  the  lord  to  purchase  the  tenant's  interest  in  land,  he 
shall  have  the  same  right  to  charge  the  land  purchased, 
and  also  the  manor  and  any  land  settled  therewith  to  the 
same  uses,  as  a  tenant  has  under  this  Act  to  charge  en- 
franchisement monies." 

By  s.  24,  "Any  expenses  incurred  in  proceedings  under 
the  Copyhold  Acts  may  be  chaiged  upon  the  manor  or 
upon  the  land  commuted  or  enfranchised,  or  upon  both, 
according  as  the  obligations  to  pay  may  attach^  or  ex- 
penses payable  by  the  lord  may  be  paid  out  of  the  com- 
pensation or  consideration  money,  or  be  charged  upon  the 
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rent  charge  or  other  consideration  or  compensation  for     VLnu. 

commutation  or  enfranchisement."  

By  s.  25,  "Any  charge  under  this  Act  in  respect  of  Howconsi- 

.  deration 

consideration  or  of  compensation  money,  or  of  purchase  moneyj,  &c., 

money,  or  of  the  value  of  land  conveyed,  may,  when  the  ^^^Re^*- 

parties  so  agree  and  the  commissioners  approve,  be  made 

for  a  principal  sum  and  interest,  or  for  a  series  of  periodical 

pajrments,  which,  at  the  termination  thereof  at  the  period 

specified,  shall  leave  the  manor  or  land  discharged." 

By  s.  26,  "  Whenever  by  the  provisions  of  the  Copyhold  certain  ex- 
penses may 

Acts  any  lord  or  tenant  is  authorised  to  raise  money  upon  «» <*«?»« 

•^  '^      *^         Bs  oonBiderar 

charge,  or  to  purchase  or  convey  any  land,  and  to  charge  *io»n^^« 
the  principal  or  the  purchase  money  or  the  value  upon 
a  manor  or  land,  then  the  expenses  incurred  about  the 
raising  of  such  money  upon  charge,  or  incurred  about  the 
purchase,  or  purchase  and  conveyance,  shall  (but  as  dis- 
tinct from  the  general  expenses  of  commutation  or  en- 
franchisement) be  considered  for  aU  purposes  or  effects  of 
charging  as  part  of  the  principal  purchase  money  or  value 
to  be  charged." 

By  s.  27,  "All  other  charges  in  respect  of  expenses  of  chaise  for 

expenses 

proceedings  under  the  Copyhold  Acts  (except  the  expenses  ^JJ^iScn 
of  a  purchase  by  a  lord)  shall  be  for  such  period  as  the  ^^*^ 
parties  may  agree  and  the  commissioners  may  approve,  not 
exceeding  fifteen  years,  and  at  such  interest  as  stated  in  the 
certificate  of  charge." 

By  s.  28,  "  If,  by  reason  of  disputes  as  to  title,  it  shall  commis- 

•'''•'  '^  slonersmay 

appear  to  the  commissioners  to  be  uncertain  upon  what  ^"^t 
person  the  order  to  pay  costs  or  expenses  should  be  made,  S'ffi^for 
the  commissioners  may,  if  they  shall  so  see  fit,  grant  to  the  **p*****' 
person  entitled  to  receive  payment  of  such  costs  or  expenses 
a  certificate  of  charge  upon  the  manor  or  land,  as  the  case 
may  be,  in  respect  of  which  such  costs  or  expenses  were 
incurred,  which  shall  operate  in  all  respects  as  other  certi- 
ficates of  charge  under  this  Act." 
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partii.         By  s.  29,  " Every  charge  under  this  Act  shall  be  made 

X.  8,  Gb,  8. 

by  a  certificate  under  seal  of  the  commissioners,   and 

Certificate  of      '^ 

<^^-  countersigned  by  the  person  at  whose  instance  the  charge 
is  made,  to  be  called  a  certificate  of  charge ;  and  if  such 
charge  shall  be  a  series  of  periodical  payments  which,  at 
the  termination  thereof  at  a  period  specified,  shall  leave 
the  manor  or  land  discharged,  such  series  shall  be  specified 
in  the  certificate ;  but  if  the  charge  shall  be  a  principal 
sum  bearing  interest,  and  repayable  at  or  before  a  certain 
future  date,  or  after  a  certain  notice,  then  such  certificate 
shall  specify  the  whole  amount  of  principal  money  to  be 
charged,  and  shall  contain  a  proviso  declaring  that  such 
certificate  shall  be  void  on  payment  of  the  amount  thereby 
secured,  with  any  arrears  of  interest  due  thereon,  at  a  time 
therein  appointed,  or  at  the  expiration  of  an  ascertained 
notice ;  and  such  certificate  shall  state  whether  the  charge 
was  made  in  respect  of  costs  or  expenses,  or  in  respect  of 
consideration  or  compensation  money,  and  may  specify  any 
place,  to  be  agreed  upon  between  the  parties,  as  the  place 
of  payment  of  the  principal  money  and  interest  charged  by 
such  certificate ;  and  the  manor  or  land  charged  thereby 
may  be  described  by  reference  to  the  enfranchisement 
proceedings  under  the  Copyhold  Acts,  or  otherwise,  as  the 
commissioners  may  see  fit." 

Certificate  By  s.  30,  "Evcry  certificate  and  the  charge  thereby 
made  shall  be  transferable  by  indorsement  on  such  certi- 
ficate." 

Lord's  By  s.  31,  "Whenever  a  lord  of  limited  interest  shall  be 

chaige  to  be 

oppnrtenant  entitled  to  a  certificate  of  charge  in  respect  of  enfranchise- 
■*""•  ment  money  left  chargeable  upon  the  land  enfranchised, 
the  charge  shall  remain  appendant  and  appurtenant  to  the 
manor  (but  not  so  as  to  be  incapable  of  being  severed 
therefrom,  or  to  be  affected  by  the  extinction  thereof) ;  and 
the  certificate  of  charge  shall  state  that  the  lord  to  whom 
such  certificate  is  issued  has  only  a  limited  interest  in  such 
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charge,  or  it  may  purport  to  be  issued  to  the  lord  for  the     paktii. 

time  being  of  the  manor ;  and  either  of  such  statements  in  

such  certificate  shall  be  notice  to  all  persons  of  the  limited 
interest  in  such  charge  which  may  pass  by  transfer  of  such 
certificate." 

By  s.  33,  "  Any  charge  under  this  Act  made  in  consi-  Priority  of 
deration  of  the  value  of  land  conveyed  as  consideration,  or 
of  consideration  or  compensation  money,  or  of  purchase 
money,  or  of  the  expenses  of  purchase  and  conveyances, 
shall  be  a  first  charge  on  such  manor  or  land,  and  shall 
have  priority  over  all  mortgages,  charges,  and  incum- 
brances whatsoever  affecting  such  manor  or  land,  (except 
tithe  conunutation  rent  charges,  and  any  charges  or  rent 
charges  which  may  have  been  or  shall  be  charged  upon  the 
same  land  for  the  drainage  thereof,  by  virtue  of  any  of  the 
statutes  in  that  behaK,)  notwithstanding  the  actual  priority 
in  point  of  date  or  anterior  title  of  such  mortgages,  charges, 
and  incumbrances ;  but  any  moneys  already  invested  or 
previously  secured  or  charged  thereon  may  be  continued 
on  the  security  of  the  same,  notwithstanding  the  imposition 
of  the  said  charge  under  this  Act." 

By  s.  34,  "Any  such  certificate  of  charge  may  be  taken  chMgenot 
by  any  person,  although  he  may  be  the  lord  or  tenant  or  "*'**' 
owner  of  any  manor  or  land  charged  thereby ;  and  the 
same  shall  not  merge  in  the  freehold,  unless  the  owner  of 
such  charge  shall,  by  indorsement  upon  the  certificate  of 
charge  or  otherwise  declare  in  writing  that  it  is  his  will 
that  such  charge  shall  merge  and  cease." 

By  s.  35,  "  The  owner  for  the  time  being  of  a  certificate  sums 
of  charge  shall,  in  respect  of  any  payment  in  the  nature  of  how  Vbe 
interest  or  instalment  that  may  become  due  under  the 
certificate,  have  the  same  remedies  and  be  subject  to  the 
same  conditions  in  the  recovery  thereof  as  are  by  the 
Copyhold  Acts  provided  in  respect  of  rent  charges ;  and 
for  a  further  and  additional  remedy  in  that  behalf,  and  in 
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« 

respect  of  any  payment  in  the  nature  of  interest,  or  of  a 
periodical  payment,  or  of  an  instalment,  or  of  a  gross  prin- 
cipal sum,  that  may  be  secured  by  the  certificate,  the 
manor  or  land  shall  from  the  date  of  the  certificate  stand 
charged  with  the  respective  sums  mentioned  in  such  cer- 
tificate to  be  payable,  and  until  such  payment  the  owner 
for  the  time  being  of  the  certificate  shall  be  deemed  to 
stand  seised  of  the  manor  or  land  as  a  mortgagee  in  fee 
thereof,  and  it  shall  be  lawful  for  the  person  so  seised 
from  time  to  time  to  adopt  such  means  and  proceedings  as 
a  mortgagee  in  fee  of  freehold  land  is  entitled  to,  for  the 
enforcing  payment  of  principal  sums,  or  interest,  with  the 
like  right  to  obtain  payment  of  all  attendant  and  incident 
costs  and  expenses." 

And  by  s.  52,  "  This  Act  shall  be  taken  and  construed 
as  part  of  the  Copyhold  Acts"  (a). 


t 


(a)  Tho  Copyhold  AcU  are  yeiy 
lengthy.  But  the  above  appeared 
to  be  the  only  prorisions  necessary 
to  be  borne  in  mind,  as  distinguished 
irom  a  multitude  of  others,  which 
may  be  looked  to  pro  re  nat&.  Ajs 
to  most  of  the  above  provisions,  the 


only  satisfactory  way  seemed  to  be 
to  give  them  verbatim. 

As  to  enfranchisements  reserving 
or  excepting  minerals,  see  stat.  25  & 
26  Vict.  c.  108,  infra,  Part  IV.  Tit. 
I.  c.  2. 
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TITLE  IV. 


OF  INTERESTS  OF  FREEHOLD  DURATION  ;  AND,  FIRST,   OF 

FREEHOLDS  OF  INHERITANCE. 


CHAPTER  I. 

FREEHOLD  INTERESTS  AND  INTERESTS  LESS  THAN  FREE- 
HOLD DISTINGUISHED. 

An  estate  or  interest  of  freehold  duration  is  an  estate  or     pibt  ii. 

T.  4  Ch.  1. 

interest  in  lands  or  tenements,  which  may  endure  for  ever,  — ^ — '—^ 
or  is  limited  to  endure  for  a  life  or  lives,  or  for  some  anertat«of 

flneehold 

uncertain  period  that  may  last  for  the  life  of  the  grantee  dw»*ioii. 
or  some  other  person  at  leasts  without  being  confined  to  a 
given  number  of  years  (a). 

An  interest  confined  to  a  given  number  of  years,  how-  Erpianatory 
ever  many  they  may  be  (as  10,000  years),  is  an  interest 
less  than  freehold,  a  term  for  years,  a  chattel  interest,  a 
chattel  real  (J). 

In  order  rightly  to  understand  this  subject,  it  is  neces- 
sary to  observe,  that  the  ownership  of  which  lands  and 
tenements  are  susceptible,  whether  it  be  merely  legal, 
merely  equitable,  or  both  legal  and  equitable  (c),  is  of  as 
unlimited  duration  as  the  lands  and  tenements  themselves. 
And  this  ownership,  and  the  duration  thereof,  are  respec- 
tively capable  of  being  divided  into  an  indefinite  number 
of  successive  parts  and  periods  of  duration ;  as  where  one 

(a)  See  Co.  Liti.  43  b ;  Barton,         (f)  See  snpn,  p.  2. 
728.  (e)  See  infra,  Tit.  8. 
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Part  II.     peisoii  is  to  havG  lands  or  tenements  for  his  life,  and,  after 

his  decease,  another  person  and  the  heirs  of  his  body  are 

to  have  such  lands  or  tenements ;  and,  after  his  decease 
and  failure  of  heirs  of  his  body,  a  third  person  is  to  have 
the  same  for  his  life,  or  for  ever.  "When  so  divided,  each 
of  these  successive  parts  constitutes  an  interest  of  freehold 
duration,  or  an  estate  of  freehold  (d). 

But,  besides  the  three  kinds  of  ownership  to  which  we 
have  alluded,  namely,  merely  legal,  merely  equitable,  and 
both  legal  and  equitable,  there  is  another  kind  of  interest 
which  is  commensurate  with  the  duration  of  lands  and 
tenements,  namely,  the  rightful  possession.  This  may  be 
either  conjoined  with  any  of  the  three  kinds  of  ownership, 
or  it  may  exist  apart  from  them,  so  as  to  constitute  a  dis- 
tinct interest.  "When  it  has  this  separate  existence,  it  is 
deemed  personal  property,  a  mere  chattel  interest,  although, 
as  savouring  of  the  land,  which  is  real  property  or  realty, 
it  is  denominated  a  chattel  real,  as  distinguished  from  a 
chattel  personal. 

The  rightful  possession  of  things  real,  when  thus  form- 
ing a  distinct  interest,  and  the  ownership  of  chattels 
personal,  and  the  duration  of  such  possession  or  owner- 
ship, may,  like  the  ownership  of  things  real  and  the 
duration  thereof,  be  respectively  divided  into  an  indefinite 
number  of  successive  parts  or  periods  of  duration.  But 
here  a  wide  and  essential  distinction  exists  as  to  the  suc- 
cessive parts  or  the  successive  periods  of  duration.  The 
ownership  of  things  real  can  only  be  divided  into  parts  of 
the  measure  of  freehold,  that  is,  estates  for  life,  and  estates 
of  inheritance.  The  rightful  possession  of  things  real, 
when  existing  apart  from  the  ownership  of  things  real, 
can  only  be  granted  or  devised  for  terms  of  years  :  while 
the  ownership  of  chattels  personal  may  be  granted  or  be- 
queathed for  any  periods,  for  life,  or  for  years,  or  otherwise, 

(d)  See  Smith's  Ezecutoiy  Interests  aimexed  to  Feaine,  Part  1,  c  8. 
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subject  to  the  operation  of  the  rule  against  perpetuities,  and   «^J"Ji-- 

the  distinctions  of  which  we  shall  speak  hereafter  (e),  

This  distinction  between  the  portions  or  periods  of  dura- 
tion for  which  the  ownership  of  things  real  may  be  granted 
or  devised,  and  the  portions  or  periods  of  duration  for 
which  the  rightful  possession  of  things  real  may  be  granted 
or  devised,  or,  in  other  words,  between  the  parts  into  which 
the  ownership  of  things  real  may  be  divided,  and  the 
parts  into  which  the  rightful  possession  of  things  real, 
when  constituting  a  distinct  interest  as  a  chattel  real,  may 
be  divided,  forms  the  distinction  in  point  of  essence  be- 
tween real  property  and  terms  for  years,  and  the  Infallible 
criterion  as  regards  the  maimer  of  their  creation.  Thus,  a 
devise  of  land  to  or  in  trust  for  a  person  indefinitely  or  for 
life,  or  to  or  in  trust  for  him  and  the  heirs  of  his  body  or 
his  heirs,  confers  upon  him  the  ownership  of  the  land, 
either  legal  or  equitable,  or  both  legal  and  equitable,  giving 
him  a  freehold  estate  and  real  property.  But  a  devise  of 
land  to  or  in  trust  for  a  person  for  years,  though  it  be  for 
10,000  years,  only  confers  upon  him  the  rightful  posses- 
sion, either  legal  or  equitable,  or  both  legal  and  equitable, 
which  is  quite  distinct  from  8ind  collateral  to  the  owner- 
ship of  the  land,  and  is  a  mere  chattel  interest,  term  for 
years,  or  chattel  real,  which,  if  he  dies  without  having 
disposed  of  it  by  will,  passes,  not  to  his  heir,  on  whom  his 
undisposed-of  real  estate  would  devolve,  but,  like  the  rest 
of  his  undisposed-of  personalty,  to  his  executor  or  adminis- 
trator. The  land  itself  is  in  words  granted  or  devised  in 
each  case ;  but,  in  the  former  case,  the  ownership  of  the 
land  is  given,  a  freehold  estate  is  created,  and  the  grantee 
or  devisee  takes  real  property ;  while,  in  the  latter,  the 
possession  only  is  given,  a  term  for  years  only  is  created, 
and  the  grantee  or  devisee  takes  only  a  chattel  interest,  a 
chattel  real,  a  thing  personal    This  distinction  is  strikingly 

(e)  Part  II.,  Tit.  9,  c.  1,  i.  2. 
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PAAf  tt 
T.  4.  Cb.  1; 


A  frDehokl 
OMuotbe 
created  oat 
ofanettato 
1MB  than 
fireehold. 


Treeholdaof 
inherikaiM)^ 
and  ftneholda 
not  of 
inheiitaiioe. 


exemplified  by  the  two  cades  of  a  grant  or  devise  of  land 
to  a  person  for  life,  and  a  grant  or  devise  of  land  to  a 
person  for  ninety-nine  yesu»,  if  he  shall  so  long  live.  Here 
the  land  itself  is  in  each  case  granted  or  devised  in  words, 
and  the  eventual  duration  of  the  two  interests  must  be 
exactly  alike ;  but,  in  the  first  case,  the  grantee  takes  a 
portion  of  the  ownership  of  which  the  land  is  susceptible, 
a  freehold,  a  real  estate;  while,  in  the  latter,  he  takes 
only  a  portion  of  the  possession  of  which  the  land  is  sus- 
ceptible,  a  term  for  years,  a  chattel  int^est,  a  chattel  real, 
a  thing  personal 

An  estate  of  freehold  cannot  be  created  out  of  an  estate 
less  than  freehold ;  so  that  an  estate  of  freehold  cannot  be 
devised  out  of  a  term  of  years,  however  long  the  term  may 
be  (/). 

The  ownership  of  estates  of  fireehold  duration  is  termed 
"  seisin,"  and  the  owners  are  said  to  be  *'  seised  "  or  pos- 
sessed thereof  The  ownership  of  chattels,  teal  or  personal^ 
is  termed  ''  possession,"  and  the  owners  are  never  said  to 
be  "  seised,"  but  to  be  "  possessed"  thereof  Seisin  is  either 
in  deed,  that  is,  actual,  or  in  law,  that  is,  constructive  C^). 

Estates  of  freehold  are,  either,  L  Freeholds  of  inheri- 
tance ;  or,  II.  Freeholds  not  of  inheritance  (A). 


(/)  T  CruiBe  T.  8,  c.  1,  §  84« 
Csr)Co.Litt.l7a;SS66,bl. 


(A)  2  Bl.  Com.  104, 120 1 1  CroiM 
T.  1,  {  89. 
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CHAPTER  11. 

OF  FREEHOLDS  OF  INHERITANCE. 

A  FREEHOLD  of  inheritance  is  an  estate  which,  on  the  death     faetif. 

T.  4  Ch.  2. 

of  the  first  taker,  devolves  to  his  heirs  general  or  special.       -^ — — 
Freeholds  of  inheritance  are  either,  I.  Fees  simple  ;  or,  a  freehold  of 

'  r      J       *   inheritance. 

11.  limited  fees  (a). 


Section  I. 
0/  an  Estate  in  Fee  Simple. 

In  the  sense  in  which  the  term  is  ordinarily  and  properly  r*.  il  t.  t 
used,  an  estate  in  fee  simple  (or,  as  it  is  frequently  termed  

Definition  of 

for  brevity,  a  fee)  is  an  absolute  estate  of  inheritance,  clear  »  ^l^ 
of  any  condition,  limitation,  or  restriction  to  particular 
heirSi  and  descendible  to  the  heirs  general,  whether  male 
or  female,  lineal  or  collateral  (5).  But  in  another  sense,  in 
which  the  term  is  sometimes  used,  an  estate  in  fee  simple 
is  an  estate  of  inheritance  descendible  to  the  heirs  general, 
whether  male  or  female,  lineal  or  collateral  In  this  sense, 
a  fee  simple  may  be  given  in  such  a  manner  as  to  be 
subject  to  be  defeated  in  a  given  event  (c). 

1.  In  olrder  to  create  by  deed  an  estate  in  fee  simple  in  word 
mvour  of  a  private  individual,  as  distinguished  from  a  cor-  ^^'^^'^^J? 
potation,  it  is  absolutely  necessary  to  use  the  word  heirs ;  ^^•**« 
as,  to  A.  and  his  heirs  (d), 

(a)  2  Bl.  Com.  iOL  104 ;  Burton,  §  14, 15 ;  1  Cruise  T. 

(6)  See  Co.  Litt.  1  b,  Liti.  ■.  298 ;  1,  §  41. 

2  Bl.  Com.  106  ;  Burton,  §  14.  (d)  Co.  Litt.  8  b,  9  a ;  Lueai  t. 

(e)  See  Co*  Litt.  lb;  2B1.  Com.  BrandrOh  (No.  2),  28  Bear.  274. 
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OF  AN  ESTATE  IN  FEE  SIMPLE. 


Ft.  II.  T.  4, 

Ca.  i,  B.  1. 

I^zoeptioDi. 

1.  In  releue 
by  doe 
coparcener 
or  joint 
tenant  to 
another. 

S.  In  case  of 
rent  for 
eqaality  of 
partition. 


8.  loreleaoea 
by  way  of 
mitter  le 
droit. 


Word 

"heirs**  not 
necessary  in 
a  will;  bnt 
an  Indication 
of  intention 
to  pass  a  fee 
was  neces- 
sary under 
old  law. 

What  are 
Kafflcient 
indications. 


1.  Intention 


This  rule,  however,  admits  of  a  few  exceptions  :  thus — 

1.  If  one  coparcener  or  joint  tenant  in  fee  releases  all  his 
right  to  another,  it  will  pass  a  fee  without  the  word  heirs  ; 
because  by  discharging  the  claims  of  the  one,  the  release 
causes  the  other  to  have  the  wliole  in  fee  (e). 

2.  If  one  coparcener  grants  a  rent  to  the  other  for 
equality  of  partition,  an  estate  in  fee  simple  in  the  rent  will 
pass  without  the  word  heirs,  as  the  rent  comes  in  lieu  of 
the  inheritance  (/). 

3.  In  releases  that  enure  by  way  of  extinguishment  or 
by  way  of  mitter  le  droit,  the  word  heirs  is  not  necessary 
to  create  a  fee  simple  (jg). 

II.  The  word  heirs  need  not  be  used  in  a  loUl  to  create 
an  estate  in  fee  simple  (h) ;  but  still,  in  the  case  of  wills 
made  before  the  year  1838,  it  is  necessary  that  there  should 
be  some  indication  of  an  intention  to  give  a  fee,  in  or  con- 
nected with  the  gift  itself  (i). 

With  regard  to  the  question  what  are  sufficient  indica- 
tions of  such  an  intention,  as  a  general  rule,  a  devise  to  a 
person  indefinitely,  or  to  him  and  his  assigns,  only  gave 
him  an  estate  for  life  (k),  even  though  made  in  substitution 
for  a  devise  in  fee,  whether  by  way  of  conditional  limita- 
tion or  by  way  of  revocation ;  as  where  a  testator  devised 
in  fee  by  his  will,  but  revoked  the  devise,  and  gave  the 
property  to  another  person  indefinitely  by  a  codicil  (l). 
But—     ' 

1.  Any  words  in  or  connected  with  the  gift  itself  suffi- 


(0  Co.  Liit.  9  b ;  4  Craise  T.  82, 
c.  21,  §  7 ;  2  Pres.  Shop.  T.  827, 
846  ;  Burton,  §  57. 

(/)  4  Cruise  T.  82,  c.  21,  §  7 ; 
Co.  Litt.  10  a. 

(ff)  4  Cruise  T.  82,  c.  21,  §  8  ;  Co. 
Litt  9  b.  SeeinfimPartlll.T.  12, 
0.  2,  8.  8. 

(A)  Co.  Litt.  9  b;  6  Cruise  T. 88, 
a  11, 1  2. 


(t)  See  2  Jarm.  Wills,  2nd  ed.  219; 
NmrU  T.  Lloyd,  8  Hurl  &  Colt., 
141. 

(it)  6  Cruise  T.  88,  o.  18,  §  9;  Co. 
Litt.  9  b ;  Burton,  §  284 ;  2  Jarm. 
Wills,  2nd  ed.  219 ;  Harding  t. 
BeiberU,  10  Exch.  819. 

(0  Doe  d»  BrodbeU,  12  Moore^  P. 
C.  C.  IW 
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intereel 


ciently  indicative  of  an  intention  to  give  the  whole  of  pt.  ir.  t.  4, 
the  testator's  interest,  would  give  the  devisee  a  fee  (m),  —  '     ' 

to  SlTB  too 

Hence  a  devise  to  a  person  "  in  fee  simple,"  or  "  to  him  for  j;^Jj 
ever,"  or  "  to  him  and  his  successors,"  or  "  to  him  and  his 
blood,"  or  "to  him  and  his,"  or  to  a  person  generally  "to 
give,  sell,  or  do  what  he  pleases  with  it,"  would  always 
give  him  the  fee ;  but  a  devise  to  a  person  expressly  for 
life,  with  a  power  of  disposal,  would  only  give  an  estate  for 
life,  with  a  power  to  dispose  of  the  reversion  (n).  Again, 
the  words  "  all  my  real  property,"  or  "  all  right,  title,  and 
interest,"  or  "all  property,"  will  carry  an  estate  in  fee 
simple  (o).  So,  also,  will  the  word  "  remainder  "  or  "  re- 
version," after  a  disposition  of  a  particular  estate  (p).  So 
the  word  "  part "  or  "  share,"  or  "  undivided  quarter,"  as 
denoting  the  testator's  interest,  carries  the  fee  (g).  And  the 
words  "  all  my  estate,"  or  "  my  estate,"  or  "  estates,"  oc- 
curring among  the  very  words  of  gift,  pass  a  fee  simple  (r), 
unless  the  word  estate  is  used  as  unequivocally  descriptive 
merely  of  the  lands  devised,  and  not  of  the  interest  in 
them  (s).  Wherever  it  is  possible,  however,  the  Courts,  in 
effectuation  of  the  real  intention  of  the  testator,  will  con- 
strue the  word  estate  as  referring  to  the  interest  of  the 
testator  as  well  as  to  the  land  itself.  And  the  circumstance 
of  the  testator  being  described  as  in  the  occupation  of  the 
estate,  is  not  enough  to  make  the  word  "  estate  "  a  mere 
description  of  locality ;  as  where  the  testator  uses  the  ex- 
pression "  my  estate  tliat  I  now  live  in "  (t).    Nor  is  the 


(m)  6  Cruise  T.  88,  c.  11,  §  2,  9. 

(n)  Barton,  §  290 ;  Co.  Litt.  9  ft; 
Litt.  B.  686 ;  6  CroiBe  T.  88,  c.  18, 
§  5;  2  Jftrm.  WUIb,  2nd  ed.  225. 

(o)  6  Chiise  T.  88,  c.  11,  §  88, 
85;  2  Jftrm.  Wills,  2nd  ed.  288; 
Fooiner  ▼.  Cooper,  2  Drew.  7. 

(jp)  6  Cmise  T.  88,  c.  11»  §47;  5 
Jarm.  Willie  2nd  ed.  284. 

(9)  Barton,  §  288 ;  2  Jftrm.  Wills, 


2nd  ed.  285 ;  See  re  ArwMs  Estate^ 
88  BeftT.  168,  where  the  word 
"moiety**  was  used;  Manning  t. 
Tayhr,  L.  R.,  1  Ex.  285. 

(r)  6  Cruise  T.  88,  c.  11,  §  24; 
Burton,  §286;  2  Jarm.  WUls,  2nd 
ed.  226,  228—9. 

(s)  See  6  Cmise  T.  88,  o.  18,  §  85. 
•  (t)  Doe  d.  Pottow  V.  Friehtr,  6 
Ezeb.  510. 
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Ff.  II.  T.  I,  circumstance  of  the  estate  being  refeired  to  as  called  by  a 

certain  name  (w).    And  under  a  devise  of  *'  all  that  farm 

or  estate  I  bought  of  A.,  contaiiung  about  twenty  acres, 
situate  at,  &c.,  and  in  the  occupation  of,  &a/'  or  "  all  my 
estates  in  the  occupation  of,  &c,  in  the  parish  of,  &a,"  it 
was  held  that  the  devisee  took  a  fee  simple  (x).  The  word 
"  perpetual,"  however,  as  applicable  to  an  advowson,  is 
only  descriptive  of  the  thing  devised,  and  not  of  the  quan- 
tum of  interest  (y)« 
s.  Duty  of        2.  Where  a  devise  is  made  without  any  words  of  limita* 

making  a  *' 

paTment  tjou,  but  the  testator  imposes  upon  the  devisee  the  obliga- 
tion (whether  legal  or  only  moral)  of  making  any  payment, 
whether  annual  or  in  gross,  and  whether  great  or  small,  in 
consequence  of  which  he  might  be  a  loser  if  the  interest 
devised  to  him  ceased  with  his  life,  inasmuch  as  he  might 
not  ei\joy  the  estate  long  enough  to  enable  him  to  reimburse 
himself,  he  will  take  a  fee.  But  where  the  charge  is  thrown 
entirely  on  the  land  devised,  the  devisee  will  not  take  the 
fee,  as  in  that  case  he  can  be  no  loser  by  taking  for  life 
only  («). 

8.  Limitaiion      3,  J^  devise  generally,  with  a  limitation  over  if  the  de- 

OTW  OB  death  o  ." 

under  age.  ylsce  dies  Under  age,  will  give  the  first  devisee  an  estate  in 
fee  simple  (a) ;  for,  if  the  prior  devisee  were  only  to  take 
an  estate  for  life,  the  time  of  his  death  must  be  immaterial 
to  the  devise  over. 

4.DeTiMin       4.  Under  a  devise  to  trustees  and  their  heirs,  ''upon 

(«)  Burton,  §267  9  Gl.  &  Fin.  606 ;  JBad  ▼.  Tvfyford, 

(«) Sm Burton,  §  S89 !  Murhnr.  4  H.  L.  Om.  658  i  i>o«  d^SmuT. 

White,  7  Ezeh.  780  j  WhiU  y.  Oonm,  ChtrUdf,  14  Meei.  k  W.  698 ;  BUi^ 

as.*  J.  662.  tkmr.  WoHmrUm,  8  K.*J.  400; 

(y)  6  GmiM  T.  88,  0. 18,  S  3{f ;  Fwmaugh  t.  SMf^  11  Exeh.  87; 

BQrton,8889;  2  Jam.  WiUa,  2nd  fiwion  t.  Ptmn^  8  K.  &  gr.l70; 

ed. 286.  Lhifdj,Jadmu,  Uw Bep.  1  Q.B. 

(f)  Co.  Qtt.  9  a;  6  CnOn^T,  88,  671 ;  2  Q.  B.  269  (Kz.  Qk.) 

c  11.  1 66,  68,  66,  and  0. 18, 1 26,  (a)  6  CiuIm  T,  88, 0,  11,  |  74, 

89i  Burton,!  891|  8Jam.WUli,  76;  2  Jam.  WlUi^  8nd ed. 828. 
2nd  od.  220. 221 ;  WinUr  ?,  Ppff^ 
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tnirt  for  UiQ  u«e  and  benefit  of"  ft  pewon,  bi9  interest  ia  '^j^^- J*-,^ 

co-^jteiwive  with  theirs,  and  therefore  be  takes  an  eqnit-  -^ 

able  fee  (J),  t'w*^ 

5,  The  general  rule,  under  the  old  law,  is,  that  trustees  *^g^y^^<> 
take  as  great  an  estate  as  the  purposes  of  the  trust  require,  ^  *«««*««* 
and  no  more  (c).  Hence,  even  under  the  old  law,  where  S^JJng » 
lands  were  devised  to  trustees  for  the  purpose  of  performing  '^ 
any  trusts  which  required  the  absolute  property,  an  estate 
in  fee  simple  would  pass  to  the  trustees  without  any  words 
of  limitation  {d).  And  in  the  case  of  a  devise  to  trustees 
for  sale,  though  only  a  part  of  the  inheritance  was  required 
to  be  sold,  yet  the  Court  considered  them  as  trustees  of  the 
whole  inheritance  (e).  But,  on  the  other  hand,  in  cajses  not 
within  the  stat  1  Vict  c.  26,  where  there  is  a  devise  for 
trustees  for  particular  purposesi  even  with  words  of  limita- 
tion or  other  expressions  which,  in  the  case  of  a  devise  to 
a  person  for  his  own  benefit,  would  carry  the  fee,  the  Courts 
wiU  consider  the  legal  estate  as  vested  in  the  trustees  as 
long  as  the  execution  of  the  trust  requires  it,  and  no  longer; 
and  will  therefore,  as  soon  as  the  trusts  are  satisfied,  con- 
sider the  l^al  estate  as  vested  in  the  persons  who  are 
beneficially  entitled  to  it  (/),  And  therefore,  where  lands 
were  devised  before  the  stat  1  Vict  c  26,  to  trustees  and 
thehr  heirs,  in  trust  to  permit  A«  to  take  the  rents  and 
profits  during  his  life,  with  a  proviso  that  they  should  pay 
an  annuity  to  another  person,  A.  took  the  legal  estate  on 
the  death  of  that  person  in  A.'s  lifetime  {g) 

III.  In  regard  to  wills  made  since  the  commencement  of  ^•^  ^^  <» 

(()  Moore  v.  CI^Aorft,  10  Bear.  Barton,  |  292 ;  2  Spenoe's  Eq.  Jar. 

428 ,'  affirmed  on  appeal,  17  L.  J.  295. 

400.  (€)  S  Spenee'a  Eq.  Jar.  295. 

(O  BoriOB,  1 294;  8  Jann.  Willfl,  (/)  1  Cmiie  T.  12,  o.  1,  §  28  ; 

9nd  ed.  251 ;  Adamij.  Adam,  6  A.  Barton,  (294;  CSo.  Liit.  290,  b,  n. 

A  m,  K.  S.,  800»  Crtcitfm t.  OncdUm^  1,  YIU. 

8  D.  li.  4  a.  880.  ig)  Adam  t.  Adamt,  0  A.  &  E., 

(d)  0  CniiM  T.  88,  c.  11,  {  78 ;  N.  S.  860. 
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pt.  II.  T.  4,  the  year  1838,  it  is  enacted  by  the  stat  1  Vict  c.  26,  s.  28, 
— -  that  "  where  any  real  estate  shall  be  devised  to  any  person 

to  peraons  i     n  -i 

taking  a  feo.  without  any  words  of  limitation,  such  devise  shall  be  con- 
strued to  pass  the  fee  simple  or  other  the  whole  estate  or 
interest  which  the  testator  had  power  to  dispose  of  by  wiU 
in  such  real  estate,  unless  a  contrary  intention  appear  by 
the  wilL"  By  this  enactment  the  rule  of  law  is  reversed. 
An  indefinite  devise  now  primft  facie  imports  a  devise  in 
fee,  while  such  a  devise,  before  the  year  1838,  prim&  facie 
imports  a  devise  for  life  only.  By  s.  30  it  is  further  enacted, 
"  that,  where  any  real  estate  (other  than  or  not  being  a 
presentation  to  a  church)  shall  be  devised  to  any  trustee  or 
executor,  such  devise  shaU  be  construed  to  pass  the  fee 
simple  or  other  the  whole  estate  or  interest  which  the  tes- 
tator had  power  to  dispose  of  by  will  in  such  real  estate, 
unless  a  definite  term  of  years,  absolute  or  determinable,  or 
an  estate  of  freehold,  shall  thereby  be  given  to  him  ex- 
pressly or  by  implication."  And  by  s.  31  it  is  further 
enacted,  "  that  where  any  real  estate  shall  be  devised  to  a 
trustee,  without  any  express  limitation  of  the  estate  to  be 
taken  by  such  trustee,  and  the  beneficial  interest  in  such 
real  estate,  or  in  the  surplus  rents  and  profits  thereof,  shall 
not  be  given  to  any  person  for  life,  or  such  beneficial  in- 
terest shall  be  given  to  any  person  for  life,  but  the  purposes 
of  the  trust  may  continue  beyond  the  life  of  such  person, 
such  devise  shall  be  construed  to  vest  in  such  trustee  the 
fee  simple,  or  other  the  whole  legal  estate  which  the  tes- 
tator had  power  to  dispose  of  by  will  in  such  real  estate, 
and  not  an  estate  determinable  when  the  purposes  of  the 
trust  shall  be  satisfied." 
Pt*e  under  fV.  It  will  bc  secu  in  a  subsequent  page,  that,  in  con- 
skeuep'tcau,  sequcncc  of  the  rule  in  Shelley's  case,  a  person  may  take  an 
estate  in  fee  simple,  by  virtue  of  a  limitation  of  a  freehold, 
to  himself,  followed  by  a  remainder  to  his  heirs  (A). 

(k)  See  infra,  Sect.  4, 
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Section  II. 
Of  LimiUd  Fees  :  and  First,  of  Base  or  Qualified  Fees. 

A  limited  fee  is  an  estate  which  is  either  descendible  to  pt.  h.  t.  4. 

Ch.  S,  8.  2. 

heirs  of  a  certain  class  or  heirs  sustaining  a  certain  character    -— - — 

^  Dflflnidon  of 

only,  or  is  subject  to  some  condition,  limitation,  or  restric-   limited  fooa. 
tion,  which  may  abridge  its  duration. 

Limited  fees  are  of  four  kinds  :  P^^J!"^®' 

,  fuar  kinoB. 

1.  Base  or  qualified  fees. 

2.  Fees  subject  to  a  condition  subsequent  or  conditional 
limitation. 

3.  Fees  conditional  at  the  common  law. 

4.  Fees  tail 

A  base  or  qualified  fee  is  an  estate  which  is  descendible  noflniuon  of 

A  base  or 

to  the  heirs  general,  but  subject,  either  in  terms  or  by  qaaimed  fee. 
operation  of  law,  to  a  limitation  or  qualification  which 
serves  to  mark  out  the  bounds  of  such  estate,  so  as  to 
render  it  determinable  in  a  given  event  before  the  failure 
of  heirs  general  As  where  land  is  given  to  A.  and  his 
heirs,  tenants  of  the  manor  of  Dale,  or  to  A.  and  his  heirs 
so  long  as  B.  has  heirs  of  his  body  (i) ;  or  where  a  person, 
by  means  of  an  imperfect  alienation  of  a  tenant  in  tail,  has 
an  estate  to  himself  and  his  heirs  so  long  as  the  tenant  in 
tail  shall  live  or  there  shall  be  issue  inheritable  under  the 
entail  (k). 

The  proprietor  of  a  base  or  qualified  fee  has  the  same  WfWs  of 
rights  and  privileges  ovet  his  estate  till  the  qualification 
upon  which  it  is  limited  is  at  an  end,  as  if  he  were  tenant 
in  fee  simple  (/). 

(t)  See  2  Bl.  Com.  109  ;  1  Cniiae      §  715. 
T.  1,  §  76—79,  and  T.  2,  0.  2,  §  10,         {h)  See  illfh^  p.  178. 
41 ;  1  Free.  Shep.  T.  107 ;  Barton,         {I)  1  Crniae  T.  1,  §  80. 


owner. 
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Section  III. 

Of  Fees  s^'eet  to  a  Oonditian  SuXm9uef^  or  dmdiiwnal 

Limitation. 

pr.  II.  T.  4,      A  fee  subject  to  f^  condition  subsequent  or  a  conditional 

Oh*  flf  tk  tk 

limitation  ia  an  estate  which  is  descendible  to  the  heirs 

general,  but  subject  to  the  destructive  operation  of  a  con* 
dition  subsequent  (m),  or  a  conditional  limitation  (n)  sub- 
joined to  the  clause  whereby  such  estate  ia  created.  It 
will  be  perceived  that  this  kind  of  fee  is  included  in  the 
second  definition  which  has  been  given  in  the  first  section, 
as  a  definition  of.  an  estate  in  fee  simple,  in  the  sense  in 
which  the  term  "  fee  simple"  is  sometimes,  though  impro- 
perly, used. 


^ 


Section  IV, 
Of  Conditional  Fees  at  the  Common  Law, 

Pf .  n.  T.  4,  A  conditional  fee  at  the  common  law,  was  an  estate 
— '. — 11  which  was  given  to  a  person  and  the  heirs  of  his  body,  and 
aoonditioiua  uot  to  his  hoirs  general  The  Courts,  which  so  greatly 
oonstnictioii  favoured  alienation,  treating  these  fees  as  subject  to  a  con- 
mLttSoui     dition  that  the  donees  had  issue  inheritable  to  the  estate, 

ffsm  ill 

npurdto  held,  that,  when  the  donee  had  any  such  issue,  the  condi- 
tion was  performed,  and  the  estate  became  absolute  to  the 
extent  of  enabling  the  donee  or  his  issue  to  alien  or  charge 
the  land,  and  thereby  bar  not  only  the  issue  of  the  donee, 
but  also  the  donor  of  his  right  to  the  estate  on  fiulure  of 
issua    But  if  the  donee  had  no  issue  inheritable  to  the 

(m)  See  Bupris  p.  69*  (n)  See  tiipn»  p.  S5. 
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estate,  or  if  neither  he  nor  his  issue  aliened,  as  the  land  ^-  ii-  t.  i, 

could  descend  to  no  other  person  by  the  terms  of  the  grant,  

it  reverted  to  the  donor  on  failure  of  issue  (o). 

If  the  donee  of  a  conditional  fee  aliened  the  lands  before 
issue  had,  and  afterwards  had  issue^  the  issue  were  barred. 
But  such  alienation  did  not  bar  the  donor's  right  of  rever- 
ter, whenever  there  happened  to  be  a  failure  of  issue  (p). 

The  learning  of  conditional  fees  is  necessary  to  be  J^^g^^' 
known ;  first,  as  explanatory  of  the  origin  of  entails ;  and  J^^^ 
secondly,  because  it  is  applicable  to  such  inheritances 
descendible  to  the  heirs  of  the  body  alone  of  the  persons 
to  whom  they  are  given,  as  are  not  within  the  statute  of 
entail ;  such  as  annuities  (j). 

Where  a  devisee  would  take  an  estate  tail,  either  ex-  J««  «>"?*• 

'  tionalin 

pressly  or  by  implication,  if  the  property  were  entailable,  «>pjf'»oi<'» 
he  will  take  a  fee  conditional  if  the  property  is  copyhold 
of  which  there  is  no  custom  of  entail ;  and,  in  such  case,  if 
he  is  also  the  heir  at  law  of  the  devisor,  and,  as  such,  has 
the  possibility  of  reverter,  the  fee  conditional  ^ill  merge  in 
that ;  so  that  on  the  death  of  the  testator  lie  will  be  seised 
in  fee  simple  (r), 


■*^ 


Section  V, 
Of  Fees  Tail. 

From  the  mode  of  construing  conditional  fees  adopted  ^^  J^*' 

by  the  Courts,  the  purposes  for  which  they  were  intended  ^     ^ — 

were  completely  frustrated ;  and  therefore  the  nobility,  in  '*"  ^*^ 
order  to  peipetuate  their  possessions  in  their  own  fianilies, 

(o)  €k>.-Liii.  10  a,   101  %,  n.,  Liit.  826  b^n.  1;  827  a,  1. 
VI.  7, 241  a,  n.  4, 290  b,  n.  1,  V.  1,         {g)  2  Bl.  Com.  Ill ;  Co.  Litt  19 

826  b,  n.  1,  lY.  s  2  Bl.  Com.  110,  a. 

Ill ;  1  Ornifle  T.  2,  ch.  1,  §  4,  5,  7;         (r)  BarioD,§  1284 :  DofeLSimp- 

Burton,  1 641—2.  9<m  t.  Simpson,  4  Bing.  N.  0.  888 ; 

(p)  1  Croiie  T.  2,  e.  1,  §  6;  Co.  6  SooU,  770. 
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vt.  If.  T.  4,  procured  the  statute  of  Westm.  2,  13  Edw.  1,  usually  called 

Gb.  2f  8.  6. 

the  Statute  de  Donis  Conditionalibus,  to  be  made  (s).    By 

that  statute,  it  was  in  effect  enacted,  that  the  intention  of 
the  donor  should  be  observed,  so  that  the  donee  should  not 
have  the  power,  by  aKenation,  of  barring  the  right  of  his 
issue,  if  any,  or  of  the  donor,  if  there  should  be  no  issue, 
or  if  such  issue  should  fail  In  the  construction  of  this 
statute,  the  Judges  held,  that  the  donee  took  a  particular 
estate  which  they  denominated  fee  tail,  and  that  the  donor 
had  an  ultimate  fee  simple  left  in  him  expectant  upon  the 

DefiDition  of  determination  of  such  particular  estate  (t),  A  fee  tail  or 
an  estate  tail  is  therefore  an  estate  descendible  exclu- 
sively to  the  heirs  of  the  body  or  lineal  descendants  of  the 
person  to  whom  it  is  given,  in  things  within  the  Statute 
de  Donis  (u). 

SBUtM  toi].       Estates  tail  are  either  general  or  special.    An  estate  tail 

general  and 

special.  general  is  an  estate  which  is  descendible  to  all  the  heirs  of 
the  body,  or  all  the  heirs  male  of  the  body,  or  all  the  heirs 
female  of  the'body,  of  a  sole  tenant  in  tail,  by  or  on  whom- 
soever begotten;  so  that,  however  often  he  or  she  may 
marry,  his  or  her  issue  generally,  or  issue  male  or  issue 
female  by  each  marriage,  are,  in  successive  order,  capable 
of  inheriting :  as,  where  land  is  given  to  A.  and  the  heirs 
of  his  or  her  body,  or  the  heirs  male  of  his  or  her  body, 
or  the  heirs  female  of  his  or  her  body.  An  estate  tail 
special  is  an  estate  which  is  descendible  to  all  the  heirs  of 
the  bodies,  or  aU  the  heirs  male  of  the  bodies,  or  all  the 
heirs  female  of  the  bodies  of  two  persons  to  whom  it  is 
given,  or  of  the  body  of  one  person  to  whom  it  is  given,  by 
a  particular  husband  or  wife :  as,  where  an  estate  is  given 
to  A.  and  B.  and  the  heirs  of  their  bodies,  or  to  A.  and  the 


(0  1  Cruise  T.  2,  c.  1,  §  8.  §  8,  9. 

(t)  2  BL  Com.  112;  Co.  Litt.  (u)  2  Jann.  Wills,  2nd  ed.  266. 

827  •»  b,  2 ;   1  Oraise  T.  2,  c.  1, 
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heirs  of  his  body  begotten  upon  B.,  or  to  B.  and  the  heirs  p».  il  t.  4, 

(/H>  2t  B<  0. 

of  her  body  begotten  by  A.  (x).  

From  these  definitions  it  will  be  perceived  that  estates  K«uetifaa 

1  J 

tail,  whether  general  or  special,  may  be  either  in  tail  male  fematoT 
or  in  tail  femala  Thus,  if  lands  are  given  to  a  man  and 
the  heirs  male  of  his  body,  this  is  an  estate  in  tail  male 
general ;  but  if  to  a  man  and  the  heirs  female  of  his  body 
on  his  present  wife  begotten,  this  is  an  estate  in  tail  female 
special  And  whenever  an  entail  is  limited  to  one  sex,  no 
descendant  of  the  donee  can  make  himself  inheritor  to 
such  a  gift,  unless  he  can  deduce  his  descent  from  such 
donee  wholly  through  that  sex  (y)  ;  so  that,  if  a  donee  in 
tail  male  has  a  daughter,  who  dies,  leaving  a  son,  such  son 
cannot  inherit  the  estate  {z).  And  so  if  a  gift  is  made  to 
a  man  in  tail  male,  remainder  to  him  in  tail  female,  and 
he  has  a  son,  who  has  a  daughter,  who  has  a  son,  this  son 
is  not  inheritable  to  either  estate  tail.  And  therefore  the 
safest  way,  if  it  is  desired  to  give  all  the  heirs  of  the  body 
the  chance  of  succeeding  in  tail,  but  yet  to  create  a  pre- 
ference in  favour  of  the  heirs  male,  is,  to  limit  the  first 
estate  to  him  and  the  heirs  male  of  his  body,  the  remainder 
to  him  and  the  heirs  of  his  body  (a). 

In  a  deed,  the  word  heirs  is  as  necessary  in  the  creation  in  » deed 

4110  ^11  .111 

of  an  estate  tail  as  in  the  creation  of  an  estate  in  fee  simple,  bein  is 

n6oenu7i  m 

And  there  must  also  be  some  words  of  procreation  or  lineal  ^•"•■^ 

woras  of 

descent,  to  show,  in  effect,  that  by  the  word  heirs  the  ?»»»»•«<»• 
Imeal  descendants  of  the  donee  are  intended,  although  no 
technical  or  precise  language  is  necessary  for  this  purpose. 
Thus,  a  grant  to  A.  and  the  issue  of  his  body,  or  to  A.  and 
his  children,  will  only  pass  estates  for  life,  for  want  of 


(x)  See  Co.  Litt.  19  b,  20  b ;  Wills,  2iid  ed.  65. 
877  a;  2  Bl.  Com.  118;  1  Cruise         (z)  2  Bl.  Com.  114;  1  Craiso  T. 

T.  2,  c.  1,  §  18 ;  Barton,  §  647.  2,  0. 1,  §  14 ;  Burton,  §  649. 

(y)  1  Craise  T.  2, 0. 1,  §  16 ;  Co.         (a)  Co.  Litt.  26  b,  877  a. 
Liti.  19b,  n.  4;  26  b;   2  Jarm. 
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Cb.  2,  s.  B, 


"BegoUoQ 
and  ^' to  be 
begotten." 


la  a  derlse, 
the  word 
heinienot 
neooMarj. 
What  words 
are  taffldent 
iaawill, 
instead  of 
the  words 
heirs  of  the 
body. 


words  of  inheHtance.  And  if  a  grant  is  made  to  A.  dud 
his  heirs  male  or  female,  the  word  male  or  female  will  be 
rejected,  and  the  grant  will  pass  a  fee  simple  for  want  of 
words  of  procreation  or  lineal  descent,  to  show  out  of 
whose  body  the  heirs  are  to  issue.  But  a  grant  to  A.  and 
his  heirs  which  he  should  beget  of  his  wife,  or  to  A  and 
his  heirs  if  he  have  heirs  of  his  body,  and  if  he  die  without 
heirs  of  his  body,  to  revert  to  the  donor,  will  create  an 
estate  tail  (b). 

Even  in  the  case  of  a  deed,  under  a  limitation  to  a  per- 
son and  the  heirs  of  his  body  "  begotten,"  heirs  begotten 
at  a  future  time  will  take ;  and  under  a  limitation  to  a 
person  and  the  heirs  of  his  body  "  to  be  begotten,"  heirs 
previously  begotten  will  take  (c). 

In  a  mil,  an  estate  tail  may  be  created  by  any  words 
denoting  an  intention  to  give  th6  devisee  an  estate  of  in- 
heritance descendible  exclusively  to  his  or  some  of  his 
lineal  descendants.  Hence,  in  a  devise,  the  word  heirs  is 
not  necessary  to  create  an  estate  tail.  So  that,  where  lands 
are  devised  to  A  and  his  issue,  or  to  A  and  his  children, 
and  A  has  no  children  at  the  time,  though  there  be  a  child 
in  its  mother's  womb  at  the  date  of  the  will  and  at  the  time 
of  the  testator's  death,  he  will  take  an  estate  tail,  unless 
there  is  an  indication  of  an  intent  that  the  children  should 
take  as  purchasers  (d). 

"  Where  a  testator  devises  in  remainder  to  the  unborn 
child  of  a  prior  taker,  even  though  it  be  by  the  designation 
of  eldest  son,  but  he  appears  to  have  intended  that  all  the 


(&)  Co.  LitU  20  a,  b ;  Litt.  b.  81 ; 
Co.  Litt.  27  a ;  2  Bl.  Com.  115  ;  4 
CroiM  T.  32,  c.  21, 111,12, 16, 18 1 
Burton,  §  651—42,  658;  1  Pres. 
Shop.  T.  102. 

(c)  Co.  Liti  20  b ;  1  Pros.  Shop. 
T.  106. 

(d)  6  CrttiBoT.  88,  o.  12,  §  27 ;  2 


Jarm.  Wills,  2Qd  ed.  264;  TftZeff 
eate^  6  Bep.  16 ;  Wdib  t.  Bjfng,  2  E. 
ft  J.  669;  8  D.  M.  &  Qv  683;  S.  C. 
nom.  Byng  t.  £ynff,  10  H.  L.  Oaa* 
171;  Cfrteve  y.  Oiieve,  L.  B.  i  £q. 
180 ;  l?oper*  y.  Soper,  L.  IL  3  C.  P. 
82  (Ex.  Ch.) 
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issue  of  the  prior  taker  should  itiherit,  so  far  as  the  rules  rt .  n.  t.  i, 

of  descent  will  permit ;  in  such  case,  to  give  eflfect  to  the   

paramount  intent  of  admitting  aU  the  issue,  the  prior  taker 
will  have  an  estate  tail,  and  the  description  eldest  son, 
child,  &C.,  will  not  be  regarded  as  a  designatio  persons,  as 
pointing  out  a  particular  individual  who  is  to  take  by  way 
of  contingent  remainder,  but  as  a  nomen  collectivum,  and 
a  word  of  limitation"  (e).  Thus,  where  a  testator  gave 
his  real  estate  to  his  eldest  son  for  life,  aUd  to  his  "  eldest 
legitimate  son"  after  his  death;  and,  in  default  of  such 
issue,  he  gave  it  "  in  like  manner"  to  another  son ;  and,  in 
case  he  should  have  no  legitimate  issue  male,  then  over ; 
"  the  eldest  legitimate  son"  was  nomen  collectivum,  and 
not  a  designatio  personae,  and  the  first  taker  took  an 
estate  tail  male ;  for  the  words  "  in  like  manner"  showed 
that  the  first  son  was  to  have  the  same  estate  as  the 
second,  and  the  second  clearly  took  an  estate  tail  male  by 
implication  (/). 

With  regard  to  the  necessity  for  words  of  procreation  or 
lineal  descent  in  a  will,  although  a  devise  to  a  person  and 
his  heirs  gives  him  an  estate  in  fee  simple,  yet,  if  the  word 
heirs  be  qualified  by  any  subsequent  words  which  show  the 
intention  of  the  testator  to  restrain  it  to  the  heirs  of  the 
body  of  the  devisee,  the  devise  will  in  that  case  only  create 
an  estate  tail  (jgi).  And  so  a  devise  to  A.  and  his  heirs 
male  gives  an  estate  in  tail  male  {h). 

tn  a  devise  upon  trust  to  settle  upon  the  "  issue  in  tail  nefiM  uma 
male,"  those  words  are  not  to  be  Considered  as  one  entire  letoe  npm 
And  indivisible  expression,  and  describing  as  such  the  first  ^ 
taker  and  the  estate  to  be  taken,  and  designating  as  the 
first  putchaser  the  issue  male  or  sons  to  the  exclusion  of  the 

(e)  BmiUi^i  fixiealoiy  laterestB  733. 

Aimaxed  to  f  etnt,  |  M ;  JenkSm  {g)  6  CniiM  T.  88,  c.  12,  i  7* 

T.  tori  ClU^  26  Bmt.  108.  (h)  Barton,  1 668. 

(/)  lcm»  T.  PttaU^,  16  H.  &  W. 
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the  heirs  of 
the  body  of 
a  living 
person  not 
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rule,  in 
SheUe^i 
ease. 

Estate  taU 
under  the 
rale  in 
SheUe^i 
eau,  where 
propertjlB 
Umftedtoa 
person,  with 
remainder  to 
his  heirs 
general  or 
special 

Bole  in 
SheUe^t 
case 


daughters  of  the  person  whose  issue  is  spoken  of ;  but  the 
word  "  issue  "  expresses  the  persons  to  take,  ie.,  daughters 
as  well  as  sons,  and  the  words  "  in  tail  male"  the  estate  to 
be  taken,  whether  the  words  "  in  strict  settlement"  be 
added  or  not;  because  the  word  "  issue"  is  expressive  of 
either  sex,  and  an  estate  in  tail  male  may  be  limited  to 
daughters  as  well  as  to  sons,  or  an  estate  in  tail  female  to 
sons  as  well  as  to  daughters  (i). 

Where  an  estate  is  given  to  the  heirs  of  the  body  of  a 
person  who  is  dead  at  the  time,  the  person  first  answering 
the  description  of  such  special  heir  will  take  an  estate  tail 
by  purchase,  descendible  to  all  the  issue  of  the  ancestor  to 
whose  heirs  of  the  body  the  gift  is  so  made,  whether  they 
are  the  issue  of  such  special  heir  or  not,  in  the  same  man- 
ner as  if  the  estate  tail  had  been  given  to  the  ancestor 
himself.  And  the  same  is  the  case  where  an  estate  is  given 
to  the  heirs  of  the  body  of  a  living  person,  but  no  estate 
of  freehold  is  given  to  him,  with  which  the  gift  made  to 
the  heirs  of  his  body  could  coalesce  under  the  rule  of  law 
called  the  rule  in  Shellet/s  case  (ft). 

An  estate  tail  may  arise  under  the  rule  in  Shelley's 
case  (l),  in  favour  of  a  person  to  whom  apparently  an  estate 
for  life  only  is  given,  with  a  remainder  to  his  heirs  general 
or  special. 

The  rule  in  Shelle7/s  case  may  be  thus  stated  :  "  When 
a  person,  by  any  deed  or  will,  takes  a  freehold  interest, 
and,  by  the  same  deed  or  will,  a  remainder  of  the  same 
quality,  as  legal  or  equitable,  is  afterwards  limited,  whether 
mediately  or  inunediately,  to  his  heirs  or  the  heirs  of  his 
body,  by  that  description  and  in  that  character,  or  to  his 
heir  or  the  heir  of  his  body,  in  the  singular  number,  but  as 


(f)  Trevor  t.  Trevor,  1  H.  L.  Caa. 

239* 
(k)  See  4  CraiBe  T.  82,  c.  21,  § 

83  ,-    Burton,  §  664 ;    Vernon  t. 


Wrigkt,  7  H.  L.  Gas.  85. 

{I)  Ab  to  the  law  upon  this  sub- 
ject, see  Smith's  Executory  Interests 
annexed  to  Feame,  Furt  IL  ch.  12. 
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a  nomen'coUectivum  in  the  sense  of  heirs  or  heirs  of  the  15. 11.  t.  4, 

Ch.  t,  s.  5. 

body;  the  inheritance,  in  fee,  or  in  tail,  is  executed  or  

attaches  originally  in  the  person  to  whom  the  freehold  is 
limited,  as  if  it  had  been  limited  to  him  and  his  heirs 
general  or  special,  instead  of  attaching  originally  in  the 
individual  first  answering  the  description  of  his  heir 
general  or  special"  (m). 

Limitations  of  subsequent  interests  which  are  not  by  way 
of  remainder,  are  not  within  the  rule  (n). 

Under  the  rule  in  Shelleifs  case,  and  the  doctrine  of  Hwthe 
merger,  the  subsequent  interest  is  executed  in  the  ancestor  Ij^f**** 
in  five  ways  : — I.  In  possession  absolutely.    Thus,  "  if  the  •"«■*«■• 
subsequent  limitation  of  the  inheritance  follows  imme- 
diately after  the  limitation  of  the  freehold  to  the  ancestor, 
the  freehold  merges  in  the  inheritance,  and  the  ancestor 
becomes  seised  of  an  estate  of  inheritance  in  possession"  (0). 

II.  In  interest,  "  if  there  is  any  interest  intervening  be- 
tween the  ancestor's  freehold  and  the  inheritance  limited  to 
his  heirs  general  or  special,  and  such  interest  is  vested"  (p). 

III.  In  possession,  "  subject  to  the  liability  of  afterwards 
becoming  only  executed  in  interest,  if  there  are  interests 
intervening,  but  they  are  only  contingent"  (y).  IV.  In  pos- 
session, to  some  purposes  only,  in  certtdn  special  cases  if), 
y .  As  a  contingent  remainder,  if  the  subsequent  limitation 
is  expressly  limited  upon  a  contingency  («). 

The  reasons  of  the  rule  appear  to  be  these  : — 1.  "  In  the  Haawiiiof 

^^  the  rnto. 

cases  falling  within  the  rule,  the  two  limitations  to  the 
ancestor  and  to  his  heirs  or  the  heirs  of  his  body,  would, 
generally  and  in  the  main,  have  virtually  accomplished  the 
same  purposes  as  a  gift  of  the  inheritance,  in  fee  or  in  tail, 
to  the  ancestor  himself;  and  therefore  the  law  construed 

(m)  Smith's  Ezecutoiy  Interests  contingent  interests,  see  infrs,  Part 

annexed  to  Feame,  §  893^401.  II.  Tit.  9,  c.  1. 
(n)  Id.  §  401  a.  (q)  Id.  §  410. 

(0)  Id.  §  408.  (r)  Id.  §  411—417 

(p)  Id.  §  409.    As  to  Tested  and         («)  Id.  §  418, 
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^ch's  ^'5'  ^^^^®  limitations  to  amount  to  such  a  gift,  in  order  to  pre- 

vent  the  injury  which  the  lord  and  the  specialty  creditors 

would  have  sustained,  if  parties  had  been  allowed,  generally 
and  in  the  main,  virtually  to  create  an  estate  of  the  same 
quantity,  and  the  same  alienable  and  transmissible  quality, 
as  one  limited  to  the  ancestor  himself,  and  yet,  by  a  parti- 
cular mode  of  limitation,  fraudulently  to  evade  the  claims 
of  the  lord  and  the  specialty  creditors  of  the  ancestor"  (t). 

2.  Another  reason  was,  "  the  desire  to  facilitate  alienation, 
by  vesting  the  inheritance  in  the  ancestor,  instead  of 
allowing  it  to  remain  in  abeyance  until  his  decease "  (w). 

3.  "  In  cases  that  fall  within  this  rule,  there  are  two  co- 
existing yet  inconsistent  intents  :  the  one  of  which  may  be 
termed  the  primary  or  paramount  intent,  and  the  other, 
the  secondary  or  minor  intent  And,  as  these,  by  reason 
of  their  inconsistency,  cannot  be  both  effectuated,  the 
secondary  or  minor  intent  is  sacrificed,  in  order  to  give 
effect  to  the  primary  or  paramount  intent  The  primary 
or  paramount  intent,  in  cases  falling  within  the  rule,  is 
that  the  ancestor  should  have  the  enjoyment  of  the  estate 
for  his  life ;  and  subject  thereto,  that  the  estate  should 
descend  to  aU  the  heirs  general  or  special  of  the  ancestor, 
and  to  none  but  those  who  are  heirs  of  the  ancestor.  The 
secondary  or  minor  intent  is,  to  accomplish  the  primary  or 
paramount  intent  in  a  particular  mode ;  in  such  a  mode, 
(as  the  grantor  or  devisor  imagines,)  as  to  secure  that 
primary  or  paramount  intent  from  being  defeated  by  the 
act  of  the  ancestor ;  in  other  words,  the  secondary  ol*  minor 
intent  is,  that  the  ancestor  should  have  a  life  estate  only, 
and  that  the  heirs  should  take  by  purchase"  (x). 

Appii<a*jon  In  regard  to  the  application  and  non-application  of  the 
SSea'i^  rule  in  cases  of  legal  estates  and  trusts  executed,  three 
eaScuted.      general  rules  or  propositions  may  be  laid  down : — 1.  "  No 

{t)  Id.  §  419—428.  (a;)  Bee  Smith's  Ezecuioiy  Inter- 

(u)  See  Harg.  Tracks,  498,  500.        esU  annexed  to  Feame,  §  429—450. 
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circumstances,  however  strongly  and  conclusively  indicative  ^j^ij-  t.  *, 

merely  of  an  intent  that  the  ancestor  should  take  a  life  

estate  only,  and  that  his  heirs  general  or  special  should 
take  by  purchase,  will  be  sufficient  to  prevent  the  opera- 
tion of  the  rule ;  nor  indeed  wiU  the  most  positive 
direction  to  that  effect  be  sufficient  for  the  accomplishment 
of  such  a  purpose :  because  such  circumstances  or  direc- 
tions only  serve  to  make  the  secondary  intent  more  clear, 
without  negativing  the  existence  of,  or  in  any  way  affecting, 
the  primary  intent."  2.  "  Nor  will  the  application  of  the 
rule  be  excluded  by  any  words  which  do  not  unequivocally 
indicate,  but  are  only  capable  of  being  regarded  as  indi- 
cating the  objects  of  succession  to  be  individuals  other 
than  persons  who  are  to  take  simply  as  heirs  general  or 
speciaL"  3.  "  But  if  there  are  any  words  referring,  not 
merely  to  the  mode  of  succession,  but  to  the  objects  of 
succession,  and  clearly  and  unequivocally  explaining  or 
indicating  them  to  be  individuals  other  than  persons  who 
are  to  take  simply  as  heirs  general  or  special  of  the  ances- 
tor, the  rule  will  not  apply.  For,  these  words  thereby 
negative  the  existence  of  the  primary  intent,  which  would 
otherwise  be  famished  by  the  technical  word  heirs,  in  con- 
nection with  the  estate  of  the  ancestor ;  and  thus  leave  but 
one  intention  to  be  accomplished,  namely,  the  intention 
that  the  heirs  should  take  by  purchase  "  (y). 

In  regard  to  trusts  executory  (z),  "  the  rule  is  not  applied  ^f^^^ 
in  the  case  of  executory  trusts  created  by  will,  if  ther^is  a 
clear  indication  of  an  intent  that  it  should  not  be  applied. 
But,  in  the  absence  of  any  such  indication,  it  wiU  be  ap- 
plied" (a).  "  In  the  case  of  executory  trusts  created  by 
marriage  articles,  the  Court  of  Chancery  will  refuse  to 

(p)  Smith's  ExecQtory  Interests,         (2)  See  mSrh,  Part  Ili  Tit.  8,  c.  2, 

annexed  to  Feame,  §  453,  472,  479i  a.  2. 

For  a  number  of  points  in  support         (a)  Smith's  Ezecutoiy  Interests, 

and  iUustration  of  these  proposi-  §  490. 
tionfl,  see  Id.  454 — 488  b. 


iniata 
execntoiy. 
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Ft.  n.  T.  4,  apply  the  rule,  even  in  the  absence  of  particular  indications 

ti^A*    Mf    B«    0« 

of  an  intent  that  it  should  not  be  applied,  except: — 1.  In 

those  cases  where  it  is  not  in  the  power  of  either  parent, 
without  the  other,  to  bar  the  issue.  2.  Where  the  issue 
are  otherwise  effectually  provided  for  by  the  articles ;  or  it 
appears,  from  other  limitations,  that  the  parties  knew  and 
intended  the  distinction  between  words  which  give  the 
parent  an  estate  for  life  only,  and  those  which  would  give 
him  an  estate  tail.  3.  Where  a  trust  executory,  created 
by  a  formal  settlement  not  expressed  or  not  clearly  ap- 
pearing to  be  made  in  pursuance  of  the  articles,  is  sub- 
stituted for  the  articles.  The  reason  for  not  extending 
the  rule  to  trusts  executory,  applies  with  peculiar  force 
to  those  created  by  marriage  articles ;  because  marriage 
articles  are  considered  as  mere  heads  of  agreement ;  and  a 
principal  intention  is,  to  secure  an  efifectual  provision  for 
the  issue,  who  are  all  purchasers  for  valuable  consideration, 
*  and  not  mere  volunteers,  like  devisees.  Hence,  where  it 
is  agreed  to  limit  lands  to  the  husband  for  life,  remainder 
to  the  heirs  of  his  body  by  his  intended  wife,  or,  to  the 
wife  for  life,  remainder  to  the  heirs  of  her  body  by  her 
intended  husband,  or  to  the  husband  and  wife  for  life, 
remainder  to  the  heirs  of  their  bodies ;  these  words  are 
construed  to  mean  first  and  other  sons  of  the  marriage,  and 
the  heirs  of  their  bodies"  (6). 
Application'  A  limitation  to  a  person  for  life  by  one  instrument,  and 
the  case  of     a  limitation  to  his  heirs  or  heirs  of  his  body  by  another, 

limitaUons  ^ 

by  different    cannot  Unite  according  to  the  rule  in  Shellei/s  case.    There 

inntniments.  ^  "^ 

is,  however,  one  exception  to  this  in  the  case  of  an  appoint- 
ment ;  for  a  limitation  to  a  person  for  life  by  deed,  and  a 
limitation  afterwards  in  his  lifetime  to  his  heirs  or  the 
heirs  of  his  body,  under  an  execution  of  a  power  of  appoint- 
ment contained  in  the  deed  creating  the  life  estate,  will  coa- 

(b)  Id.  §  490,  194—6. 
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lesce ;  because  the  limitation  of  the  inheritance  takes  effect,  ^.  ij  t.  4, 

/  'Oh.  S,  8.  6. 

as  if  it  were  contained  in  the  deed  creating  the  power  (c).        

In  cases  of  a  devise  to  a  person,  followed  by  a  devise  to  Estate  tan  in 

...  thocaMofa 

his  issue  (d),  an  estate  tail  sometimes  arisen  in  his  favour,  by  derise  to  a 
analogy  to  the  rule  in  Shelley* s  case,  and  under  the  doctrine  wsisio©. 
of  approximation  to  the  intention  of  the  testator,  called  the 
cy  pres  doctrina  Thus,  "where  real  estate  is  devised, 
either  directly  to,  or  by  way  of  executed  trust  for,  a  person 
and  hiB  issue>  whether  in  one  unbroken  limitation,  or  in 
two  distinct  limitations,  the  word  issue  will  be  construed  a 
woid  of  limitation,  so  as  to  confer  on  the  ancestor  an  estate 
tail,  if  there  are  no  expressions  clearly  showing,  that,  by 
issue,  the  testator  meant  children,  or  particular  individuals 
among  the  descendants  of  the  ancestor,  and  no  expressions 
indicative  of  an  intent  that  the  issue  should  take  by  pur- 
chase, or  none  but  what  are  capable  of  being  resolved  into 
the  mere  redundant  expression  of  that  which  would  be  in- 
cluded in  an  estate  tail  in  the  ancestor  "  (e). 

One  reason  of  this  is,  that  the  word  issue  is  ill  adapted 
for  a  word  of  purchase,  by  reason  of  its  ambiguity ;  whereas 
it  possesses  the  same  aptitude  for  a  word  of  limitation  as 
the  technical  expression  heirs  of  the  body  (/).  Another 
reason  is,  that  the  law  will  not  restrict  the  estate  of  the 
ancestor  to  a  life  estate,  and  give  the  inheritance  to  the 
issue  as  purchasers,  where  it  is  not  certain  that  sucli  was 
the  intention  of  the  testator ;  because,  in  this  case,  there  is, 
on  the  one  hand,  an  apparent  primary  or  paramount  intent, 
founded  in  the  most  vehement  presumption,  not  only  that 
the  ancestor  should  take  for  life,  but  that,  subject  thereto, 
the  estate  (as  far  as  the  rules  of  descent  will  permit),  should 
pass  to  all  his  descendants,  which  it  might  not  if  they  could 

(c)  2  SagcL  Pow.  24—5.  (e)  Smith's  Executory  Interests 

(d)  For  a  disouBsion  of  this  sub-      annexed  to  Fearue,  §  504 ;  Beaver  t. 
ject,  see  Smith's  Executory  Interests      Nowdl,  25  Beav.  551. 

annexed  to  Feame,  PaH  II.  eh.  18.  (/)  Id.  §  510—518. 
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I*-  ij-  T.^4,  only  take  by  purchase ;  and,  on  the  other  hand,  an  appa- 

-^ rently,  and  only  an  apparently,  certain  secondary  or  minor 

intent,  that  the  ancestor  should  have  a  life  estate  only,  and 
that  the  issue  should  take  by  purchase ;  and  hence  there  is 
nothing  sufficiently  express  and  unequivocal  to  exclude  or 
negative  the  apparent  primary  intent ;  and,  consequently, 
such  apparent  primary  or  paramount  intent  is  justly  allowed 
to  overrule  the  apparent  secondary  or  minor  intent  {g). 

"But,  in  the  case  of  an  executory  trust  by  marriage 
articles,  in  favour  of  a  person  in  esse  and  his  issue,  his 
children  will  take  as  purchasers,  even  in  the  absence  of  any 
indication  that  they  should  take  by  purchase  :  because,  they 
are  considered  as  purchasers  for  valuable  consideration : 
and,  in  the  case  of  an  executory  trust,  the  intent  that  the 
issue  should  take  by  purchase  can  be  effectuated  without 
sacrificing  the  primary  intent  of  admitting  all  the  issue ; 
for,  the  conveyance  to  be  made  in  pursuance  of  the  trust 
can  be  so  framed,  that  all  the  descendants  shall  take,  before 
the  estate  can  revert  or  go  over.  So  that,  where  it  is  a^ed 
to  limit  lands  in  remainder  to  or  for  the  issue  of  the  tenant 
for  life,  a  strict  settlement  will  be  directed  to  be  made  upon 
the  first  and  other  sons  in  tail,  remainder  to  the  daughters, 
&c.  In  the  case  of  an  executory  trust  by  will,  in  fevour  of 
a  person  in  esse,  and  his  issue,  the  children  will  take  by 
purchase,  if,  on  the  whole,  it  appears  most  probable  that 
the  testator  intended  them  to  take  in  that  manner.  Where 
the  limitation  to  the  ancestor,  viewed  by  itself,  would  create 
a  mere  equitable  estate,  and  the  limitation  to  the  issue  a 
legal  estate,  or  vice  versft ;  the  issue  will  take  by  purchase, 
in  the  same  manner  as  the  heirs  of  the  body,  under  similar 
circumstances  "  (A). 
Estate  uii  in      "  Where  a  testator  devises  an  estate  tail  to  a  grandchild, 

the  caae  of  a  o  ^ 

d^oui^*  by  a  child  not  yet  bom  at  the  testator^s  death,  to  take  by 

onborn  diQd. 

ig)  For  a  diBcasBion  and  ezplaaft-         (A)  Smith's  Executory  InteiesU 

tion  of  ihia,  see  Id.  §  514^-528.  aimexed  to  Feame,  §  5S1»8. 
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purchase :  and  he  appears  to  have  intended  that  all  the  pt.  n.  t.  i, 

issue  of  such  unborn  child  should  take,  so  far  at  least  as  

the  rules  of  descent  will  permit ;  the  Courts,  though  obliged 
to  sacrifice  his  minor  intent,  that  the  grandchild,  by  such 
unborn  child,  should  take  by  purchase,  because  it  is  con- 
trary to  the  rule  against  perpetuities  (t),  will  nevertheless, 
under  the  doctrine  of  approximation,  or,  as  it  is  commonly 
called,  the  cy  pres  doctrine,  give  effect  to  his  paramount 
intent,  that  all  the  issue  of  the  unborn  child  should  take, 
by  giving  an  estate  tail  to  such  imbom  child,  so  as  to 
enable  the  grandchild  to  take  derivatively  through  such 
unborn  child,  though  it  cannot  be  allowed  to  take  in  the 
particular  mode  pointed  out  by  the  testator  **  (k).  It  has 
been  held,  however,  that  the  cy  pres  doctrine  ought  not  to 
be  extended ;  so  that  it  has  been  held  to  be  inapplicable 
where  the  limitation  to  the  children  of  the  unborn  child  is 
in  terms  which  would  give  them  a  fee  simple  (I). 

Where  a  testator  attempts  to  create  a  perpetual  succes-  Estate  tau  in 
sion  of  life  estates  in  favour  of  children  and  more  remote  »&  intended 

perpetoal 

descendants,  there,  if  the  children  are  in  esse  at  the  death  JJ^fJJ"^ 
of  the  testator,  they  will  take  estates  for  life,  and  their  •^**** 
children,  if  unborn,  will  take  estates  tail  under  the  cy 
pres  doctrine,  or  doctrine  of  approximation,  in  order  that 
the  descendants  of  such  children  may  take  derivatively 
through  such  children,  as  they  cannot  take  independently 
by  purchase,  on  account  of  the  rule  against  perpetuities  (m). 

An  estate  tail  may  be  created  by  implication  (n).  Thus,  Ketatetaiiby 
where  a  testator,  after  devising  real  estate  to  one  person, 
without  any  express  devise  to  the  issue  of  such  person, 
makes  a  devise  over  to  another  on  an  indefinite  failure  of 
issue  male  or  female,  or  issue  in  general,  of  the  prior  taker ; 
in  such  case,  the  prior  taker  has  an  estate  tail  by  implica- 

(t)  See  infra,  Pt.  II.  T.  9,  c.  1,  b.  5.  (m)  Smith's  Executory  Interesta 

{k)  Smith's  Executoiy  Interests  annexed  to  Feame,  §  536,  636  a; 

annexed  to  Feame,  §  634.  Par/Ut  v.  Member,  L.  B.  4  £q.  Cas.  443. 

(0  HaU  T.  Pew,  26  Bear.  336.  (n)  6  Cruise  T.  38,  c.  12,  §  32. 
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I*.  II.  T.  4,  tion,  with  a  remainder  over  to  the  other  person.    This 
Ch.  j,  s.  «.  '  ^ 

construction  is  adopted^  in  order  to  effectuate  the  indirectly 

declared  intent  that  the  estate  should  go  over  on,  but  not 
until,  an  indefinite  failure  of  issue  male  or  female,  or  issue 
in  general,  of  the  prior  taker.  And  it  is  adopted,  as  well 
where  the  prior  limitation  is  in  words  which  would  pass  a 
fee,  as  where  it  is  indefinite,  or  expressly  for  life  (o). 

In  cases  of  a  limitation  over  on  failure  of  issue^  it  is 
sometimes  a  question  whether  an  indefinite  failure  of  issue 
male  or  female  or  issue  in  general  is  intended,  or  merely 
a  failure  of  issue  within  a  certain  time.  As  regards  real 
estate  "  no  distinction  exists  between  the  words  '  die  with- 
out issue,'  and  *  die  without  leaving  issue,'  and  *  in  default,' 
or  *  on  failure,'  and  *  for  want  of  issue ;'  but  all  those  ex- 
pressions, in  devises  made  before  the  year  1838,  are  con- 
strued to  import  of  themselves  an  indefinite  failure  of  issue. 
But  in  the  case  of  personal  estate,  bequeathed  before 
the  year  1838,  while  the  words  'die  without  issue,'  of 
themselves,  are  construed  to  import  an  indefinite  failure 
of  issue,  the  words  *  die  without  leaving  issue,'  are  con- 
strued, in  their  natural  and  obvious  sense  of  dying  without 
leaving  issue  living  at  the  death  of  the  person  the  failure 
of  whose  issue  is  spoken  of;  because,  the  construing  them 
to  refer  to  an  indefinite  failure  of  issue  would  not  benefit 
the  issue,  in  the  case  of  personal  estate,  by  implication  in 
favour  of  the  paxent,  in  the  same  manner  as  that  construc- 
tion would,  in  the  case  of  real  estate"  (p). 


(o)  See  1  Jarm.  Wills,  Sad  ed. 
464—^,  and  Smith's  Executoiy  In- 
terests annexed  to  Feame,  §  564, 
564  a.,  564  d.  As  to  cases  of  a  limi- 
tation over  on  an  indefinite  failure 
of  iflsne  of  a  prior  taker,  where  there 
is  an  express  devise  to  his  issue, 
sons,  daughters,  or  children,  see  2 
Jarm.  Wills,  2nd  ed.  c.  40 ;  Toum* 
▼.  WctUworth,  11  Mooze,  526 ;  Itoddy 


T.  FUzgeraldf  6  H.  L.  Cas.  828.  See 
also  Smith's  Ex.  Int.  §  569,  583. 
And  as  to  cases  of  a  limitation  oyer 
on  an  indefinite  fidlure  of  issue  of  a 
person  to  whom  no  express  devise  Is 
made,  see  Id.  §  585 — 9. 

(p)  Id.  §  688—9. 

For  a  numher  of  other  rules  re- 
lating to  this  question,  see  Id.  § 
540-562. 
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By  Stat.  1  Vict.  c.  26,  s.  29,  it  is  enacted,  "  that,  in  any  p».  u.  t.  4, 

devise  or  bequest  of  real  or  personal  estate,  the  words  

'  die  without  issue,'  or  '  die  without  leaving  issue,'  or  '  have 
no  issue,'  or  any  other  words  which  may  import  either  a 
want  or  failure  of  issue  of  any  person  in  his  lifetime  or  at 
the  time  of  his  death,  or  an  indefinite  failure  of  his  issue, 
shall  be  construed  to  mean  a  wajit  or  failure  of  issue  in  the 
lifetime  or  at  the  time  of  the  death  of  such  person,  and 
not  an  indefinite  failure  of  his  issue,  unless  a  contrary  in- 
tention shall  appear  by  the  will,  by  reason  of  such  person 
having  a  prior  estate  tail,  or  of  a  preceding  gift  being, 
without  any  implication  arising  from  such  words,  a  limita- 
tion of  an  estate  tail  to  such  person  or  issue,  or  otherwise : 
provided  that  this  Act  shall  not  extend  to  cases  where  such 
words  as  aforesaid  import  if  no  issue  described  in  a  pre- 
ceding gift  shall  be  bom,  or  if  there  shall  be  no  issue  who 
shall  live  to  attain  the  age  or  otherwise  answer  the  descrip- 
tion required  for  obtaining  a  vested  estate  by  a  preceding 
gift  to  such  issue"  (^). 

Where,  imder  a  power  of  appointing  to  children  only.  Estate  tan 
and  not  to  more  remote  descendants,  an  appointment  is  grpjjj 
made  by  will  to  a  child,  remainder  to  his  children  in  tail,  ^l^intment 
who  are  not  objects  of  the  power,  the  child  himself  will  ^'  '^^' 
take  an  estate  tail,  in  order  to  effectuate  the  general  in- 
tent (r).    But  such  a  construction  is  not  adopted  where  the 
appointment  is  by  a  deed  (s). 

Any  number  of  estates  tail  may  be  created  in  succession  sererai 

estates  tail  iu 

in  the  same  hereditaments,  and  by  the  same  deed,  leaving  wcceaaton. 
an  ultimate  fee  simple  expectant  on  the  last  of  such  estates, 
which  may  either  be  disposed  of  by  the  same  deed,  or  may 
be  left  imdisposed  of  in  the  donor,  and,  like  every  other 
reversion,  may  be  either  retained  by  him  and  his  heirs,  or 

(q)  S«e  Qreenwiy  y.  Oreenway,  1      10,  pp.  66 — 61. 
O'lt  131.  (,)  Id.  p.  61 ;  Watk.  Conv.  3rd 

(r)  2  Sugd.  Pow.  c.  9, 8. 1,  pi.  i—      ed.  by  Preat  143. 
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Pt.  n.  T.  4, 

Ch.  j,  m.  t. 


In  whom  &a 
estate  tail 
vests,  where 
both  nuband 
and  wife  are 
mentioned. 


Whatmaj 
be  entailed. 


afterwards  disposed  of,  either  entirely,  or  partially,  by 
carving  less  estates  out  of  it 

In  the  case  of  an  estate  tail  special,  in  some  instances 
the  estate  tail  vests  in  both  the  parents  ;  in  other  instances, 
in  only  one  of  the  parents.  And  sometimes  both  parents 
are  mentioned,  but^  one  only  takes  an  estate  tail  If  the 
word  heirs,  or  any  other  word  of  inheritance  which  may  be 
used  instead  of  the  word  heirs,  is  in  terms  applied  to  one 
only  of  the  parents,  the  estate  tail  vests  in  that  parent 
only.  But  if  the  word  of  inheritance  is  in  terms  applied 
to  both  the  parents,  or  is  not  applied  to  one  more  than  to 
the  other  of  them,  the  estate  tail  vests  in  them  both  (t). 
Thus,  where  lands  are  given  to  two  persons  who  are  husband 
and  wife,  and  to  the  heirs  of  their  two  bodies  begotten, 
both  together  take  an  estate  tail  And  the  same  is  the 
case  if  they  are  single,  or  even  if  they  are  married,  but  not 
to  each  other ;  for  they  both  take  an  estate  tail,  on  account 
of  the  possibility  that  they  may  marry  (u).  And  if  land  is 
given  to  a  man  and  his  wife,  and  to  the  heirs  of  the  body 
of  the  man,  the  husband  has  an  estate  tail  general,  and  the 
wife  an  estate  for  life.  And  if  land  is  given  to  the  husband 
and  wife,  and  to  the  heirs  of  the  husband  which  he  shall 
beget  on  the  body  of  his  wife,  the  husband  has  an  estate 
tail  special,  and  the  wife  an  estate  for  life  only.  And  if  a 
gift  is  made  to  the  husband  and  wife,  and  to  the  heirs  of 
the  body  of  the  wife  by  the  husband  begotten,  the  wife  has 
an  estate  tail  special  and  the  husband  a  term  for  life  only. 
But  if  lands  are  given  to  the  husband  and  wife,  and  to  the 
heirs  which  the  husband  shall  beget  on  the  body  of  the 
wife,  both  of  them  have  an  estate  tail  (x). 

With  regard  to  what  may  be  entailed,  the  only  word 


{t)  See  4  Cruise  T.  82,  c.  21,  §  29; 
1  Pres.  Shep.  T.  102, 108 ;  Litt.  s. 
28 ;  Co.  Litt.  26  ft. 

(u)  4  Cruise  T.  82,  o.  21,  §  26; 


Co.  Litt.  26  b. 

{x)  4  CruiM  T.  82,  e.  21,  §  28; 
1  Pres.  Shep.  T.  102, 108;  Litt.  8. 
26—29. 
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used  in  the  Statute  de  Donis  is  the  word  *'  tenement."  p*.  n.  t.  4, 

Cb.  t,  s.  5. 

But  that  is  to  be  taken  in  its  most  comprehensive  sense.  

Hence^  all  hereditaments  of  freehold  tenure  which  savour 
of  the  realty  may  be  entailed,  whether  they  be  corporeal  or 
incorporeal ;  but  things  personal,  whether  they  be  chattels 
personal  or  chattels  real,  and  an  oiS&ce  which  merely  relates 
to  personal  chattels,  and  an  annuity  which  charges  only 
the  person  and  not  the  lands  of  the  grantor  cannot  be 
entailed.  Nor  can  an  estate  for  another's  life.  The  statute 
does  not  extend  to  copyhold  hereditaments  ;  but  there  is  a 
specied  custom  in  many  manors  authorising  the  entail  of 
lands  within  those  manors  (y).  A  custom  to  create  entails 
of  copyholds  may  be  said  to  exist  wherever  instances  have 
occurred  not  merely  of  the  limitation  of  estates  to  the  heirs 
of  the  body,  but  of  the  alienation  of  the  ancestor  being  de- 
feated by  the  issue,  or  of  a  remainder  being  enjoyed  upon 
the  fjBiilure  of  issue  («). 

Although  estates  pour  autre  vie  are  not  within  the  Sta-  qumi  entafla 

of  estates 

tute  de  Doms,  and  therefore  cannot  be  entailed,  yet  they  gwr  autre 

Tie. 

are  sometimes  limited  to  a  person  and  the  heirs  of  his 
body ;  and  in  such  case  he  is  a  quasi  tenant  in  tail ;  so  that 
if  he  dies  in  the  lifetime  of  the  cestui  que  vie,  without 
having  disposed  of  the  estate,  it  will  devolve  to  the  heirs  of 
his  body  (a). 

"  Chattels,  whether  real  or  personal,  cannot  be  entailed,  chaiieia 

*•  cannot  be 

not  being  transmissible  to  the  real  representatives,  as  such,  entaued. 
and  not  being  within  the  Statute  de  Donis,  even  if  they 
were  so  transmissible.  Such  being  the  case, '  it  is  a  general 
rule,  that>  where  the  words  would  raise  an  estate  tail  in 
real  estate,  they  will  give  the  absolute  property  in  per- 
sonalty ' "  (J). 

(y)  2  BL  Com.  113;  1  Cruise  T.         (a)  Id.  §  782 ;  Watk.  Cony.  Srd 

2,  c.  1,  §  27;  Burton,  §  646, 1284;  ed.  by  Fres.  38. 
Co.  Litt.  20  a,  and  n.  (6).  (ft)  Smith's  Rxeeatory  Interests 

(z)  Barton,  §  1284,  n.;  Co.  litt.  annexed  to  Fearne,  §  593,  598  a. 

19  b,  20  a,  and  n.  (5),  60  b.  For  a  discussion  on  this  subject^  see 
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F».  ir.  T.  4, 
Ch.  S,  b.  6. 


Alienatloa 
by  tenant  in 
taU  before 
the  Stat  8  ft 

c.  U,  (d). 


One  mode  of  barring  estates  tail  was  by  warranty  ;  but 
warranties  have  long  fallen  into  disuse,  and  are  abolished 
by  the  statute  3  &  4  Will.  4,  c.  74,  s.  14  (c). 

Notwithstanding  the  Statute  de  Donis,  a  tenant  in  tail 
might  always,  by  any  ordinary  and  appropriate  assurance 
alien  or  charge  his  estate,  so  feur  as  to  bind  himself,  and 
even  so  as  to  bind  his  issue,  unless  they  entered  to  avoid 
such  alienation  or  charge ;  except  in  the  case  of  a  limita- 
tion of  an  estate  to  commence  after  his  own  death,  which 
was  absolutely  void  in  its  creation ;  and  except  that  when 
anything  is  granted  by  a  tenant  in  &il  out  of  land  entailed 
(as  a  rent),  such  grant  will  be  absolutely  void  upon  the 
death  of  the  grantor,  unless  the  remainderman  or  rever- 
sioner in  fee  join  in  the  grant,  in  which  case  it  is  good  as 
against  him,  if  the  tenant  in  tail  dies  without  issue  («). 
And,  by  certain  modes  of  assurance  (such  as  by  a  feoff- 
ment, fine,  or  recovery,  under  certain  circumstances)  (/), 
a  tenant  in  tail  in  possession  might  alien  or  charge,  and 
thereby  bind  himself ;  and  he  might  also  take  away  the 
right  of  entry  of  his  issue,  and  of  the  remainderman  and 


Id.  Part  2,  ch.  19, 20;  and  see  Walk. 
CoQY.  3rd  ed.  by  Pres.  26 ;  2  Jartu. 
Wills,  2nd  ed.  479—494 ;  LewU  y. 
Hopkinif  3  Drewiy,  668;  Beaver  r, 
NowU,  25  Beav.  551 ;  Re  Andrew's 
WUl,  27  Bear.  608.  See  also 
Wynch's  Trustt,  5  D.  M.  &  G.  188 ; 
Jachion  y.  Calvert,  1  Johns.  &  Hem. 
235,  which  do  not  impugn  the  gene- 
ral rule  above  stated,  but  at  most 
only  establish  an  exception  to  it  in 
the  case  of  a  limitation  to  a  person 
for  life,  and  after  his  death  to  his 
issue. 

In  Wild's  case,  6  Rep.  16,  it  was 
laid  down  that  when  lands  are  de- 
vised to  a  person  and  his  children, 
and  he  has  no  children  at  the  time, 
he  takes  an  estate  tail.    But  Lord 


Chancellor  Campbell  held,  that  this 
rule  has  no  application  to  person- 
alty. Auddey  y.  Horn,  1  D.  F.  ft 
J.  226. 

(c)  The  subject  of  warranties  is 
discussed  in  2  Bl.  Com.  300 — 8  ;  1 
Steph.  Com.  468—472 ;  4  Cruise  T. 
32,  c.  24,  §  11—47  ;  Co.  Litt.  365 
a,  n.  (1),  373  b,  n.  (2);  Watk. 
Cony.  8rd  ed.  by  Prest.  68—70. 

(d)  As  to  the  barring  of  entails  in 
copyholds,  see  infra^  Pt.  III.  T.  14. 

(c)  See  1  Cruise  T.  2,  c  2,  §  4,  6, 
9, 12;  Burton,  §  671,  715 ;  2  Pres. 
Shep.  T.  243,  and  n.  (36) ;  Watk. 
Conv.  3rd  ed.  by  Prest.  63. 

(/)  See  Index,  tit.  Fines  and  Re- 
coveries. 
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reversioner,  unless  the  reversion  were  in  the  Crown,  and  ^-  n.  t.  4, 

'  Ch.  «,  8.  6. 

reduce  them  to  a  right  of  action  only,  which  effect  is  termed  

a  discontinuance  (g) ;  and,  under  certain  circumstances,  a  jumnaoM 
tenant  in  tail  might,  before  the  stat.  3  &  4  WilL  4,  c.  74,  in  tau  under 

the  sUfc.  8  ft 

by  a  fine  or  recovery,  and  he  may  now,  by  an  enrolled  *  yui.  4, 
conveyance  under  that  Act,  make  an  effectual  alienation 
or  change,  as  against  himself,  his  issue,  aad  all  claiming  in 
remainder,  reversion,  or  expectancy  (A). 

By  statute  42  Geo.  3,  c.  116,  s.  52,  tenants  in  tail  are  ortbestat 

•^  >  »  >  42  Geo.  8, 

enabled,  by  deed  indented  and  enrolled  or  registered,  to  c.  ii«,  s.  6?. 
convey  parts  of  their  estates  for  the  redemption  of  the  land 
tax  charged  thereon  (t). 

The  effect  of  an  alienation  in  fee  by  a  tenant  in  tail,  by  creation  of 

a  bsso  fee 

an  assurance  which  did  not  bar  the  issue  in  tail  and  those  17  a  tenant 

iniaU. 

who  were  entitled  in  remainder,  reversion,  or  expectancy, 
was  to  give  the  alienee  a  qualified  or  base  fee  commensu- 
rate with  the  estate  tail ;  that  is,  an  estate  of  inheritance, 
descendible  to  his  heirs  general,  so  long  as  the  tenant  in 
tail  lived,  or  there  was  issue  inheritable  under  the  entail ; 
but,  on  the  one  hand,  capable  of  being  converted  into  an 
absolute  fee  simple  by  the  act  or  default  of  the  issue  in 
tail,  and  those  who  were  entitled  in  remainder,  reversion, 
and  expectancy ;  and,  on  the  other  hand,  subject  to  be 
defeated  by  the  entry  or  action  of  any  of  those  parties  (k). 

The  issue  in  tail  is  not  bound  by  his  ancestor's  contracts  Effect  of 
respecting  the  estate  tail,  unless  the  issue  does  any  act  amoertoron 

^  .  ,  topwIntalL 

towards  carrying  the  contract  or  agreement  into  execution, 

or  in  any  manner  accepts  it  (l).    And  therefore,  if  tenant 

in  tail  contracts  to  sell  the  trees  growing  on  the  inherit- 
or) See  1  CrniBO  T.  2,  c.  2,  §  6,  7,         (t)  1  Cruise  T.  2,  c.  2,  §  48. 

8;  Co.  Litt.  525  a,  et  aeq. ;  Burton,  {k)  See  1  Cruise  T.  2,  c.  2,  §  10 ; 

§  671—2,  674 ;  Andenon  y.  Ander-      Burton,  §  715;  1  Pres.  Shep.  T.  107; 

Bon,  80  Beav.  209.    See  infra»  Fart      Co.  Litt.  381  a,  n.  (1) ;  Watk.  Conv. 

III.  Tit.  6,  c.  1.  8rd  ed.  by  Pres.  68. 

(h)  See  infra,  Part  III.  Tit.  12,  c.  (J)  1  Cruise  T.  2,  c.  2,  §  18,  25, 26; 

3,  B.  8.  1  Jarm.  &  Byth.  by  Sweet,  579. 
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Ti.  u.  T.  4,  ance,  unless  the  vendee  severs  them  during  the  life  of 

tenant  in  tail,  the  issue  in  tail  will  have  a  right  to  them  as 

part  of  the  inheritance  (m). 
Alienation  A  qussi  tenant  in  tail  in  possession  of  an  estate  pour 
ofnn^estote"  ^utre  vle,  whether  he  has  issue  or  not,  has  complete  power 
ponr  aatre  ^  ^aT  the  entail  and  tlie  remainders  over,  by  any  act  inter 
vivos,  without  any  declaration  of  an  intention  so  to  do, 
even  by  a  surrender  made  only  with  a  view  to  obtain  a 
renewal  of  the  lease  for  life,  or  by  articles  of  agreement  to 
sell  or  settle  the  estate  (n).  For  the  purposes  of  alienation, 
he  stands  in  the  position  of  a  person  who  has  the  whole 
estate  and  the  absolute  dominion.  And  the  quasi  entail 
and  the  remainders  over  will  be  barred,  if  a  quasi  tenant  in 
tail  in  remainder  concurs  with  the  tenant  for  life  in  alien- 
ing the  estate,  or  if  the  tenant  for  life  procures  a  renewal, 
and  then  conveys  to  the  quasi  tenant  in  tail  But  a  quasi 
tenant  in  tail  in  remainder,  without  the  concurrence  of  the 
tenant  for  life,  cannot  defeat  the  remainder,  even  if  he  can 
bar  the  entail  (p), 

(m)  1  Jarm.  ft  Byth,  by  Sweet,      547—8;  Burton,  §j[732;  AUen  y. 
679 ;  1  Cruise  T.  2,  e.  1,  §  82.  AUen,  2  D.  &  W.  807. 

(a)  I  Jarm.  ft  ^yth.  by  Sweety         (o)  AUen  j.AUen,  2  D.  ft  W.  307. 
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TITLE  V. 

OF  FREEHOLDS  NOT  OF  INHERITANCE. 

Freeholds,  as  we  have  seen,  are,  in  the  most  compre-     pabtil 
hensive  sense  of  the  term,  either  freeholds  of  inheritance  or 


TV2  IfWaMM  4 

freeholds  not  of  inheritance.  But  the  word  freehold,  simply,  Benses  of 

the  term 

is  now  generally  used  to  denote  an  estate  for  life,  in  oppo-  J««^g^  Jg 

sition  to  an  estate  of  inheritance  (a),  StSw?*** 

A  freehold  not  of  inheritance,  or  an  estate  for  life,  in  the  Definition  of 

more  comprehensive  sense  of  the  term,  is  an  estate  that  is  not  of 

inherituce. 

created  either  by  some  legal  instrument  or  by  operation  of 
law,  to  endure  for  a  life  or  lives,  or  for  some  uncertain 
period  which  may  last  for  a  life  or  lives,  but  cannot 
last  longer,  and  yet  is  not  confined  to  a  given  number 
of  years. 

In  illustration  of  this  definition,  it  may  be  observed,  that  niusiration, 
an  estate  for  ninety-nine  years  if  A.  shall  so  long  live,  is 
not  a  freehold  or  an  estate  for  life,  but  an  interest  less 
than  freehold,  a  chattel  real,  a  term  for  years ;  because, 
although  it  is  commensurate  with  the  duration  of  a  life, 
yet  it  is  not  for  an  uncertain  period,  but  is  confined  to  a 
given  number  of  years.  But  the  estate  need  not  be  ex- 
pressly confined  to  a  given  number  of  years  to  constitute  it 
a  chattel  interest ;  for,  if  it  is  actually  or  virtually,  though 
not  expressly,  confined  to  a  given  number  of  years,  it  is  a 
chattel  interest.  Thus,  if  lands  in  lease  at  a  fixed  rent  are 
granted  to  A  until  he  has  received  1001.  out  of  the  profits, 
the  certainty  of  the  period  makes  the  interest  a  chattel  (b) ; 
for  it  is  actually  or  virtually  confined  to  a  given  number  of 

(a)  Co.  Liti.  266  b,  n.  (1).  (6)  Barton,  §  726. 
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paet  n.     years,  to  a  number  of  years  ascertained  and  defined  at  the 

time  by  the  relative  amount  of  the  rent  and  the  sum  to  be 

raised  thereout.  And  so,  if  land  is  devised  to  executors 
for  payment  of  debts  and  until  debts  be  paid,  they  take 
but  a  chattel  interest.  And  upon  the  same  principle, 
tenants  by  statute  merchant,  statute  staple,  and  elegit, 
have  but  chattel  interests  (c). 
Embkuneiits.  A  tenant  for  life,  or  his  representatives,  shall  not  be  pre- 
judiced by  any  determination  of  his  estate,  except  by  his 
own  act ;  so  that,  if  a  tenant  for  his  own  life  sows  or  plants 
the  land,  and  dies  before  harvest,  his  executors  shall  have 
the  emblements,  or  the  annual  artificial  profits,  as  a  com- 
pensation for  the  trouble  and  expense  of  tilling,  manuring, 
and  sowing  the  land,  and  for  the  encouragement  of  hus- 
bandry. The  same  is  also  the  case  if  a  life  estate  is  deter- 
mined by  act  of  law,  as  where  a  lease  for  life  is  made  to 
husband  and  wife  during  coverture,  and  they  are  divorced 
k  vinculo  matrimonii.  So  it  is  also  if  a  person  is  tenant 
for  the  life  of  another,  and  cestui  que  vie,  that  is,  the 
person  on  whose  life  the  land  is  held,  dies  after  the  com  is 
sown  (d). 

The  under-tenants  or  lessees  of  a  tenant  for  life  repre- 
sented him,  and  stood  in  his  place  ;  except  that  if  he  de- 
termined his  estate  by  his  own  act,  his  under-tenants  or 
lessees  had  the  emblements  (e). 

Some  alteration  has  been  made  in  the  law  upon  this 
subject  by  the  stat  14  &  15  Vict.  c.  25 ;  by  s.  1,  of  which, 
"  where  the  lease  or  tenancy  of  any  farm  or  lands  held  by 
a  tenant  at  rackrent  shall  determine  by  the  death  or  cesser 
of  the  estate  of  any  landlord  entitled  for  his  life,  or  for 
any  other  uncertain  interest,  instead  of  claims  to  emble- 
ments, the  tenant  shall  continue  to  hold  and  occupy  such 
farm  or  lands  until  the  expiration  of  the  then  current 

(r)  Co.  Litt.  42  a,  43  b.  55  b. 

(d)  2  BL  Com.  122—3  ;  Co.  Litt.  (e)  2  BI.  Com.  124. 
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year  of  his  tenancy,  and  shall  then  quit,  upon  the  terms  of     i'a»t  j  i. 
his  lease  or  holdins:.  in  the  same  manner  as  if  such  lease 


'O* 


or  tenancy  were  then  determined  by  effluxion  of  time  or 
other  lawful  means  during  the  continuance  of  his  land- 
lord's estate ;  and  the  succeeding  landlord  or  owner  shall 
be  entitled  to  recover  and  receive  of  the  tenant,  in  the 
same  manner  as  his  predecessor  or  such  tenant's  lessor 
could  have  done  if  he  had  been  living  or  had  continued 
the  landlord  or  lessor,  a  fair  proportion  of  the  rent  for  the 
period  which  may  have  elapsed  from  the  day  of  the  death 
or  cesser  of  the  estate  of  such  predecessor  or  lessor  to  the 
time  of  the  tenant  so  quitting,  and  the  succeeding  landlord 
or  owner  and  the  tenant  respectively  shall,  as  between 
themselves  and  as  against  each  other,  be  entitled  to  all  the 
benefits  and  advantages,  and  be  subject  to  the  terms,  con- 
ditions, and  restrictions,  to  which  the  preceding  landlord 
or  lessor  and  such  tenant  respectively  would  have  been 
entitled  and  subject  in  case  the  lease  or  tenancy  had 
determined  in  manner  aforesaid  at  the  expiration  of 
such  current  year:  provided  always,  that  no  notice  to 
quit  shall  be  necessary  or  required  by  or  from  either 
paiiy  to  determine  any  such  holding  and  occupation  as 
aforesaid." 

Freeholds  not  of  inheritance,  or  estates  for  life  in  the  DMferent 

kinds  ol 

more    comprehensive    sense    of   the  term,    are    ol   foiu*  Jfjg}2S"®* 
kinds : —  **'*^ 

I.  Estates  for  life  specifically  so  called. 
IT.  Estates  tail  after  possibility  of  issue  extinct. 

III.  Estates  by  the  curtesy. 

IV.  Estates  in  dower,  freebench,  or  jointure. 
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CHAPTER  I. 


OF  ESTATES  FOR  LIFE  SPECIFICALLY  SO  CALLED. 


PaetII. 
T. «,  Cn.  1. 

Deflnitton  of 
an  estate  for 
life  Bpedfi- 
caUyso 
caUed. 


BlfTereiit 
kinds  of 
Boch  ostatei. 


Estate  pour 
autre  vie. 


How  estates 
for  the  life 
ofthenantee 
ordensee, 
or  of  some 
otiier  person 
or  persons, 
may  be 
created. 


An  estate  for  life,  specifically  so  called,  is  an  estate  that  is 
created  by  some  legal  instrument,  and  is  to  endnre  for  a 
life  or  lives,  or  for  some  uncertain  period,  which  may  last 
for  a  life  or  lives,  and  cannot  last  longer,  and  yet  is  not 
confined  to  any  given  number  of  years. 

Estates  for  life  are  of  three  kinds  :  estates  for  the  life  of 
the  grantee  or  devisee  ;  estates  for  the  life  or  lives  of  some 
other  person  or  persons ;  and  estates  for  the  life  of  the 
grantee  or  devisee,  and  for  the  life  or  lives  of  some  other 
person  or  persons  (a).  An  estate  for  the  life  or  lives  of 
some  other  person  or  persons  is  called  an  estate  pour  autre 
vie  ;  the  grantee  or  devisee  is  called  tenant  pour  autre  vie ; 
and  such  other  person  or  persons  cestui  que  vie  or  cestuis 
que  vie. 

The  first  two  kinds  of  estates  for  life  may  be  created  not 
only  by  words  expressive  of  the  duration  thereof,  but  also 
by  a  gift  to  a  person  indefinitely ;  for,  except  in  those  par- 
ticular cases  already  noticed,  in  which  a  fee  simple  wiU 
pass  without  the  word  heirs,  if  lands  are  conveyed  to  a 
natural  person  without  any  words  of  inlieritance,  he  will 
take  an  estate  for  life  only.  And  he  will  take  for  his  own 
life,  as  being  the  highest  and  most  beneficial  estate  which 
the  terms  of  the  conveyance  will  pass,  unless  the  grantor 
is  only  tenant  for  his  own  life,  or  for  the  life  of  some  other 
person,  in  which  case  the  grantee  will  take  an  estate  for 
the  life  for  which  the  grantor  holds ;  or  unless  the  gi-antor 


(a)  Co.  Litt.  41  K 
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is  only  tenant  in  tail,  in  which  case  the  grantee  will  take   »,P{""i 

an  estate  for  the  life  of  the  grantor  only,  as  being  the  

largest  estate  capable  of  passing  by  the  words  which  the 
grantor  has  a  right  to  give  (b).  And,  with  the  exceptions 
already  noticed,  a  similar  rule  applies  to  an  indefinite 
devise  prior  to  the  year  1838  (c). 

A  life  estate  may  also  be  created  by  necessary  implica-  i^jyjj^**^ 
tion.     Thus  : — 

1.  Where  a  testator  devises  to  his  heir  apparent  or  heir  ^^i^i, 

**  after  death  of 

presumptive,  after  the  death  of  anotlier  to  whom  no  ex-  JSiSnyto 
press  devise  is  made,  such  other  person  will  take  an  estate  fej?,***"^ ' 
for  life  by  implication  (d),  unless  the  will  contains  a  resi- 
duary devise  («)  ;  as  he  cannot,  without  the  grossest  absur- 
dity, be  supposed  to  mean  to  devise  real  estate  to  his  heir, 
at  the  death  of  the  other  person,  and  yet  that  the  heir 
should  have  it  in  the  meantime,  which  M'ould  be  to  render 
the  devise  nugatory  (/). 

2.  And,  for  the  same  reason,  where  there  is  a  residuaiy  warwiduaiy 

*'     dcTji6  or 

devise,  and  the  testator  devises  particular  lands  or  the  ^«w*- 
residuary  realty  to  the  residuary  devisee,  to  take  effect  in 
possession  on  the  decease  of  another  person  to  whom  no 
express  devise  thereof  is  made,  it  would  seem  that  such 
other  person  will  take  an  estate  for  life  by  implication  (ff). 
And  so  where  a  testator  bequeaths  the  residue  of  his  per- 
sonalty to  the  residuary  l^atee,  on  the  decease  of  another 
person  to  whom  no  bequest  thereof  is  made,  it  would  seem 
that  such  person  will  take  an  estate  for  life  by  implica- 
tion (A). 

3.  But  where  a  testator  devises  to  a  person  who  is  J^SJJ^J** 
neither  heir  apparent,  nor  heir  presumptive,  nor  residuary  ^•^»*»» 

(6)  2  Bl.  Com.  121 ;  4  Cruise  T.  («)  Id.  452. 

82,  c.  21,  §  39 ;  1  Pres.  Shop.  T.  (/)  IdL  445. 

107  ;  Co.  Litt  42  a,  183  b.  (ff)  Id.  452 ;   Jepttm  t.  JTey,  2 

(c)  See  supra,  pp.  148—151.  Hurl,  ft  Colt.  878. 

{d)  1  Jannaa  oa  Wills,  2nd  ed.  (A)   Humphreys  r,   Humphnytf 

445—6.  L.  B.  4  £q.  475. 

v2 
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Pam  II. 
T.  6,  Cb.  I. 

ponoBwho 
18  neither 
heir  nor 
residaarj 
derisee. 

Eodeelastical 
poraona 
•od  dril 
offloen  are 
taDantofor 
their  lirea. 


Eitatea  for 
life  which  are 
Bobjeot  to  a 
cootiugent 
detennjiia- 
tlm. 


Alienation. 


Protection 

againat 

frandoleni 

conoealotent 

of  deaths  of 

penonaon 


devisee,  after  the  death  of  A.,  no  estate  will  arise  to  A.  by 
implication  ;  because  it.  is  possible  to  suppose,  that,  intend- 
ing the  land  to  go  to  the  heir  during  the  life  of  A.,  he  left 
it  for  that  period  undisposed  of  (t). 

Ecclesiastical  persons,  and  all  persons  who  are  presented 
to  any  civil  office,  are  quasi  tenants  for  their  own  lives,  un- 
less the  contrary  is  expressed  in  the  form  of  donation  (k). 
In  the  case  of  a  parson  or  vicar,  the  fee  simple  is  not  vested 
in  any  man,  but  is  in  abeyance,  that  is,  in  consideration  of 
law(/). 

There  are  some  estates  for  life,  which,  as  the  definition 
implies,  though  they  may  last  for  life,  and  on  that  account 
are  reckoned  estates  for  life,  may  determine  upon  a  con- 
tingency before  the  life  expires.  Thus,  if  an  estate  is 
granted  to  a  woman  during  her  widowhood,  or  to  a  man 
until  he  shall  be  promoted  to  a  benefice,  an  estate  for  life 
is  granted,  determinable,  however,  in  the  lifetime  of  the 
widow  by  her  second  marriage,  or  in  the  lifetime  of  the 
man  by  his  promotion  to  a  benefice.  And  where  an  estate 
is  granted  to  a  man  for  his  life  generally,  it  may  determine 
by  his  civil  death  ;  as  if  he  enters  a  monastery,  whereby 
lie  is  dead  in  law.  But  where  an  estate  is  granted  "  for  the 
term  of  a  man's  natural  life,"  it  can  only  determine  by  his 
natural  death  (m). 

Tenant  for  life  has  the  power  of  alienating  his  whole 
estate  and  interest,  or  of  creating  out  of  it  any  estate  less 
than  his  own,  unless  he  is  restrained  by  apt  words  (n). 

In  order  to  assist  such  persons  as  have  any  estate  in 
remainder,  reversion,  or  expectancy,  after  the  death  of 
others,  against  fraudulent  concealments  of  their  deaths,  it 


I 


(t)  1  Jarm.  on  Wills,  2nd  ed.  445 ; 
Bamel  v.  Bamet,  29  Beav.  239. 

(X)  2  BL  Com.  123  j  1  Crake  T. 
3,  c.  1,  §  53 ;  Co.  Liit.  341  a ;  342 


a ;  Litt.  616—7. 


(0  Co.  Litt.  342  b. 

(m)  Co.  Litt.  42  a;  2  Bl.  Com. 
121. 

(n)  1  Croise  T.  3,  c.  1,  §  32.  See 
supra,  pp.  99, 101. 
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is  enacted  by  the  stat  6  Ann.  c.  18,  that  all  persons  on     paet  ii 
whose  lives  any  lands  or  tenements  are  holden,  shall  (upon  

^  »  \  r         whose  Utm 

application  to  the  Court  of  Chancery  and  order  made  JJjJ[f"*" 
thereupon),  once  in  every  year,  if  required,  be  produced  to 
the  Court,  or  its  commissionei^s ;  or,  upon  neglect  or  refusal, 
they  shall  be  taken  to  be  actually  dead,  and  the  person 
entitled  to  such  expectant  estate  may  enter  upon  and  hold 
the  lands  and  tenements  till  the  party  shall  appear  to  be 
living  (o). 

The  law  gives  every  tenant  for  life,  as  incident  to  his  Ertorem. 
estate,  three  kinds  of  estovers  or  botes  ;  namely,  house-bote, 
plough-bote,  and  hay-bote  (p).    These  he  may  take  upon 
the  land  without  any  assignment,  unless  restrained  by 
special  covenant.    But  they  must  be  reasonable  {$). 

(o)  2  BL  Com.  177.  (g)  Co.  Litt.  41  b. 

(/))  See  Bupra,  p.  49. 
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CHAPTEE  II. 

OF  AN  ESTATE  TAIL  AFTER  POSSIBILITY  OF  ISSUE 

EXTINCT.  # 

I 

paetu.     An  estate  tail  after  possibility  of  issue  extinct,  is  an  estate 

T  €  Gh  S 

-U LI  which  the  law  creates  in  favour  of  the  survivor,  where  an 

Definition  of...«i  '   t    •         •  i.  j  i. 

M  estate       cstatc  tail  spccial  IS  Kiven  to  a  man  aod  woman,  or  to  a 

tall  after  x  o 

poMibUitTof  man  or  woman,  and  in  the  first  case,  either  of  them,  or,  in  ^ 

the  second  case,  the  party  who  is  not  tenant  in  tail,  but  by 
or  on  whom  the  issue  is  to  be  begotten,  dies,  and  at  the  • 
time  of  the  death  of  such  person,  or  afterwards  in  the 
lifetime  of  the  survivor,  there  happens  to  be  a  failure  of 

Examples,  issuc  Inheritable  under  the  entail.  Thus,  if  an  estate  is 
given  to  a  man  and  his  wife  and  the  heirs  male  of  their 
bodies,  and  either  of  them  dies  without  male  issue  of  the 
marriage,  or,  having  such  issue,  such  issue  afterwards  dies 
without  issue  male  in  the  lifetime  of  the  survivor,  such 
survivor  becomes  tenant  in  tail  after  possibility  of  issue 
extinct.  And  so  if  an  estate  is  given  to  a  man  and  the 
heirs  of  his  body  by  his  present  wife,  or  to  a  woman  and 
the  heirs  of  her  body  by  her  present  husband,  and,  in  the 
first  case,  the  wife  dies,  or  in  the  second  case  the  husband 
dies,  in  case  of  a  failure  of  issue  of  the  marriage  in  the  life- 
time of  the  sur\dvor,  such  survivor  becomes  tenant  in  tail 
after  possibility  of  issue  extinct  (a). 

Where  thia         It  wdU  appear  fix)m  the  definition,  1.  That  this  estate 

estate  arieei.  ^^  ' 

can  only  anse  where  an  estate  tail  special  is  created.  2. 
That  it  can  only  arise  by  death ;  and  not  by  advanced  age ; 
nor  by  any  limitation  ;   nor  by  any  human  act,  such  as  a 

(a)  See  Litt.  §  82,  83,  84 ;  2  BLCom.  124—6  ;  1  CruiBe  T.  4,  §  1—8. 
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divorce  k  vinculo  matiimonii.     By  such  a  divorce,  a  tei^ant  -i^J"^- 

in  special  tail  becomes  a  bare  tenant  for  life  (6).     3.  That  

it  may  arise  by  the  death  of  a  tenant  in  special  tail,  where 
the  survivor  is  also  tenant  in  tail  under  the  same  entail ; 
but  that  it  cannot  arise  by  the  death  of  a  sole  tenant  in 
special  tail ;  for  it  is  in  reality  rather  a  reduction  of  an 
old  estate  in  special  tail  to  a  privileged  estate  for  life, 
than  the  creation  of  an  entirely  new  estate ;  so  that  the 
survivor,  in  order  to  be  tenant  in  tail  after  possibility  of 
issue  extinct,  must  in  the  first  instance,  have  been  tenant 
in  special  tail.  4  That  a  person  will  have  this  estate  only, 
and  not  an  estate  tail,  although  he  have  issue,  if  the  issue 
are  not  such  as  are  capable  of  inheriting  under  the  entedl ; 
as,  where  the  estate  is  in  tail  male,  and  the  issue  are 
females,  or  males  not  descended  from  the  tenant  in  tail 
wholly  through  males  (c),  or  where  the  issue  are  by  some 
otlier  husband  or  wife  than  the  one  by  or  on  whom  the 
issue  is,  according  to  the  terms  .of  the  entail,  to  be 
begotten* 

(6)  Co.  Litt.  28  a;  2  Bl.  Com.  125.        (c)  See  supra,  pp.  156—7. 
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1.  At  to 
ittArrUge. 


9,  Am  to 
eekba,  or 
eqoitabJe 
ovaenblp. 


CHAPTEE  III. 

OF  AN  ESTATE  BY  THE  CURTESY. 

An  estate  by  the  curtesy  of  England,  is  an  estate  for  life 
to  which  a  man  becomes  entitled  on  the  decease  of  liis 
wife,  in  lands  or  tenements,  of  which  she  was  seised,  or  to 
which  she  was  equitably  entitled,  otherwise  than  in  joint 
tenancy,  for  any  estate  of  inheritance,  in  possession,  or 
subject  only  to  a  term  of  years,  provided  he  has  had  by 
her  issue  bom  alive  and  capable  of  inheriting  her  estate. 

There  are,  therefore,  four  requisites  to  the  existence  of 
an  estate  by  the  curtesy  :  1.  Marriage.  2.  Legal  seisin 
or  equitable  ownership  by  the  wife  for  an  estate  of  inherit- 
ance, in  possession,  or  subject  only  to  a  term  of  years.  3. 
Issue  bom  alive  in  the  wife's  lifetime,  and  capable  of  in- 
heriting her  estata  4.  The  death  of  the  wife  in  the  hus- 
band's lifetime  (a). 

1.  If  the  marriage  is  only  voidable,  and  is  not  annulled 
during  the  life  of  the  wife,  the  husband  will  be  tenant  by 
the  curtesy  (6). 

2.  It  is  necessary,  in  certain  cases,  that  the  seisin  of  the 
wife  should  be  of  the  most  perfect  kind.  And,  in  all  cases, 
it  is  indispensable  that  she  should  be  seised,  or  equitably 
entitled,  for  an  estate  of  inheritance  of  some  kind,  in  pos- 
session (c),  or  subject  only  to  a  term  of  years,  and  in  such 
things  whereof  curtesy  may  be  had,  and  not  in  joint 
tenancy  (d). 

(o)   Co.    Litt.   29   a,  b;    2   Bl.  (c)    (?i6Wn»  v.  i?yde»,  L.  R.  7  Eq. 

Com.  127  ;  1  Cruise  T.  5,  c.  1,  §  4,      371. 

^^*  ^^*  (d)  As  to  joint  tenancy,  nee  Tit  7, 

(6)  1  Cruiae  T.  6,  c.  1,  §  5.  c.  1. 
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Where  real  estate  is  limited  to  the  separate  use  of  the   _,^a*»ii. 

wife,  in  such  a  way  as  to  leave  to  the  husband  no  legal  or  

equitable  interest  in  the  estate,  he  cannot  be  tenant  by  the 
curtesy  (e). 

All  corporeal  hereditaments  are  liable  to  curtesy ;  and  curpomi 
01  these  an  actual  seism,  and  not  a  mere  constructive  men**- 
sesin,  is  necessary,  unless  the  estate  of  the  wife  is  only  an 
equitable  estate  not  settled  to  her  separate  use.  So  that,  if 
an  heiress  dies  defore  she  or  her  husband  has  entered,  the 
husband  shall  not  be  tenant  by  the  curtesy.  But  if  her  hus- 
band had  entered  before  her  death,  it  would  have  suflSced  (/). 

A  person  cannot  be  tenant  by  the  curtesy  of  a  remain-  Bemaindew 

or  reversions. 

der  or  reversion  expectant  upon  an  estate  of  freehold, 
unless  the  particular  estate  be  determined  during  the 
coverture,  except  perhaps  in  the  case  of  a  lease  for  life 
whereon  rent  is  reserved.  But  a  man  is  entitled  to  curtesy 
of  a  reversion  expectant  on  an  estate  for  years,  because  the 
wife  is  seised  of  the  immediate  freehold,  though  subject  to 
the  term  (^). 
Some   incorporeal    hereditaments,  such  as  advowsons,  inoorporeai 

heredita- 

tithes,  commons,  and  rents,  are  liable  to  curtesy  (h).    And  ments. 
of  these  a  constructive  seisin,  commonly  called  a  seisin  in 
law,  is  sufficient ;  because  in  many  cases  it  may  be  impos- 
sible to  obtain  any  other  seisin,  (t). 

As  it  is  a  rule  in  equity,  that  money  agreed  or  directed  Mon«r 
to  be  laid  out  in  the  purchase  of  land  shall  be  considered  SESSd  to 


c 


And. 


be  laid  out 

as  land,  to  all  intents  and  purposes,  so,  ^  man  may  be  jj, JJ^ase  of 
tenant  by  the  curtesy  of  money  agreed  or  directed  to  be 
laid  out  in  the  purchase  of  land  {k). 

{e)  Moore  t.  WeUter,  3  L.  R.  Eq.  §  23 ;  2  BL  Com.  127 ;  Co.  Lilt. 

Cas.  267.  29  a. 

(/)  1  Cruise  T.  5,  c.  1,  §  6 ;  and  (h)  1  Cruise  T.  6,  c.  2,  §  16. 

T.  12,  c.  2,  §  12,  14 ;  Co.  Lilt.  29  a»  (t)  Co.  Litt.  29  a ;  3   Cruise  T. 

and  n.  6  ;  Walk,  Conv.  3rd  ed.  by  28,  c.  2,  §  10. 

Prest  65.  (k)  1  Cruise  T.  6,  c.  2,  §  13  ;  i 

iff)  1  Cruise  T.  5,  c.  1,  §  13 ;  c.  2,  Jann.  Wills.  2nd  ed.  494. 
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Pae*  II. 
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autre  We. 

8.  Am  to  the 
iuue. 


4.  Com- 
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of  this 
estate. 


Curtesy  is  not  incident  to  an  estate  pour  autre  vie  (/). 

3.  The  issue  must  be  bom  during  the  life  of  the  mother ; 
for,  if  the  mother  dies  in  labour,  and  the  csesarean  opera- 
tion is  performed,  the  husband  shall  not  be  tenant  by  the 
curtesy,  because,  at  the  instant  of  the  mother's  death,  he 
was  not  entitled,  as  having  had  no  issue  born,  but  the  land 
descended  to  the  child  while  he  was  yet  in  his  mother's 
womb ;  and  the  estate  being  once  so  vested  shall  not  after- 
wards be  taken  from  him  (tw).  This  is  an  absurd  and  cruel 
refinement 

The  issue  must  also  be  capable  of  inheriting  the  mother's 
estate.  Therefore,  if  a  woman  is  tenant  in  tail  male,  and 
has  only  a  daughter,  the  husband  is  not  entitled  to  be 
tenant  by  the  curtesy  (n).  And  where  land  is  devised  to  a 
woman  and  her  heirs,  but  if  she  should'die  leaving  issue, 
then  to  her  child  or  children,  and  his,  her,  or  their  heirs 
and  assigns,  if  more  than  one  child,  to  take  as  tenants  in 
common  ;  her  husband  is  not  entitled  to  be  tenant  by  the 
curtesy,  because  the  estate  of  the  wife  determines  on  her 
dying  leaving  issue,  and  the  children  then  take  as  pur- 
chasers by  force  of  the  gift  over,  and  not  by  descent  from 
her  (o). 

It  is  immaterial,  whether  the  issue  be  bom  before  or 
after  the  seisin  of  the  wife  ;  nor  does  it  matter  if  the  issue 
dies  before  the  seisin  of  the  wife  (p).  And,  although  a 
woman  have  issue  by  a  former  husband,  yet  if  her  second 
husband  has  issue  by  her,  he  shall  be  tenant  by  the 
curtesy ;  because  his  issue  by  possibility  may  inherit,  if 
the  first  issue  should  die  without  issue  (q). 

4.  Although  the  estate  of  a  tenant  by  the  curtesy  is  not 
consummate  until  the  death  of  the  wife,  yet  it  commences 


(0  Stead  T.  Platl,  18  Beav.  50. 
(m)  2  Bl.  Com,   127;  Co.  Lilt. 
29  b. 
(n)  Co.  litt.  29  b ;  Bl.  Com.  128. 


(o)  Barker  y.  Barker,  2  Sim.  258. 
(i>)  1  Cruise  T.  6,  c.  1,  §  7,  18  ;  2 
Bl.  Com.  128  ;  Co.  Litt.  29  b. 
(q)  1  CruiBO  T.  6,  c.  1,  §  20. 
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previously  for  some  purposes  (r).    Thus,  the  husband,  from   ^^^^^\ 
the  moment  of  the  child's  birth  or  of  the  acquisition  of  the  i — 

*        ^  Power  of 

property  to  the  wife,  (whichever  last  happens,)  is  enabled  oJienatioD. 
to  convey  an  estate  for  his  own  life  to  another  person. 
Before  the  birth  of  a  child,  he  can  convey  a  good  estate  for 
the  joint  lives  only  of  himself  and  his  wife  (s), 

No  entry  is  necessary  to  complete  this  estate ;  for,  on  no  entry 

neceasftty. 

the  death  of  the  wife,  the  law  adjudges  the  freehold  to  be 

in  the  husband  immediately  (t), 

'     Curtesy  is  an  incident  so  inseparably  annexed  to  an  curtesy  an 

•^  r  J  inaeparable 

estate  of  inheritance  in  hereditaments  of  fi-eehold  tenure,  ^^cident. 
that  it  cannot  be  restrained  by  any  proviso  or  condition 
whatever  (u). 

Curtesy  is  not  incident  to  copyholds,  unless  there  be  a  corteByin 
special  custom  to  warrant  it.    Where  a  custom  of  this  kind  «>P3hoids, 
prevails,  it  is  construed  strictly,  and  not  extended  to  cases 
to  which  it  does  not  precisely  apply  (x).     When  it  is 
incident,  it  is  considered  as  a  continuation  of  the  estate 
of  the  wife,  and  therefore  as  perfect  without  admittance  (y). 
And  although  the  wife  be  not  actually  admitted  to  the 
copyhold,  yet  the  husband  wiU  be  entitled  to  curtesy  (z). 
And  by  the  custom  of  some  manors  the  husband  of  a 
copyholder  is  entitled  to  curtesy,  though  he  has  no  issue 
by  his  wife.     But  such  estate  is  forfeitable  by  a  second 
marriage  (a). 
/  In  gavelkind  lands,  a  husband  may  be  tenant  by  the  orof  gtyei- 

curtesy  without  having  any  issue.  But  he  has  only  a 
moiety  of  the  wife's  lands,  anS  he  loses  his  estate  if  he 
marries  again  (&). 

(r)  Co.  Litt.  30  a.  Burton,  §  1811. 

(#)  Burton,  §  850  ;  Watk.  Conv.  (y)  Burton,  §  1811. 

8rd.  ed.  by  Prest.  54.  (2)  1  Cruiae  T.  10,  c.  3,  §  51. 

(t)  1  Cruise  T.  5,  c.  2,  §  28.  (a)  1  Cruiae  T.  10, 0.  8,  §  58. 

(tt)  1  Cruise  T.  1,  §  48,  52 ;  and  (5)  Co.  Litt  30  a,  and  n.  1 ;  2 

T.  5,  c.  2,  §  10.  Bl.  Com.  128 ;  Watk.  Cony.  8rd  ed. 

(x)  1  Cmifle  T.  10,  e.  8,  §  49 ;  by  Prest.  55. 
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pabtii.        Where  the  fee  is  evicted  by  a  title  paramount,  both 

T.  6|  Ch«  8* 

■ curtesy  and  dower  necessarily  cease.    So  where  the  donor 

dover  MaM.  ^^^^  ^^^  breach  of  a  condition,  the  right  to  curtesy  and 
dower  is  defeated.  And  so  where  a  person  seised  in  fee 
tail  or  any  other  determinable  fee  conveys  in  fee,  the 
dower  of  the  wife  or  the  curtesy  of  the  husband  of  the 
grantee  ceases,  if  the  grantor's  estate  is  determined.  For 
it  would  be  unreasonable  that  a  person  having  a  limited 
estate  should,  virtually,  as  regards  the  postponement  of 
enjoyment  by  the  remainderman  or  reversioner,  create  a 
derivative  estate  to  endure  beyond  the  limits  of  his  own 
estate.  But  dower  or  curtesy  of  an  estate  tail  does  not 
cease  on  the  expiration  of  the  estate  tail  thi*ough  failure 
of  issue.  And  where  an  estate  in  fee  simple  is  made 
determinable  upon  some  particular  event,  if  that  event 
happens,  curtesy  and  dower  do  not  cease  with  the  es- 
tate (c). 

(c)  1  Crniae  T.  6,  c.  2,  §  24 ;  and      241  a,  a  (4),  III.  VI. ;  1  Jann.  Wills. 
6  Cruise  T.  38,  c.  17,§  27  ;  Co.  Litt.      2nd  ed.  746 ;  sec  supra,  pp.  77,  78. 
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CHAPTER  IV. 

OF  DOWER,   FREEBENCH,  AND  JOINTURE. 


Section  I. 

Of  Dower  generally. 

Dower,  in  cases  not  within  the  Dower  Act,  is  an  estate  vr.  ir.  t.  5, 
for  life,  to  which  (where  it  is  not  prevented,  barred,  or  — '-^ — ^- 
lost,)   a  woman  becomes  entitled,  on  the  decease  of  her  thiBesute 

in  cases  not 

husband,  in  one-third  of  the  lands  and  tenements  of  which  "^^^^  *!»o 

Dower  Act. 

he  was  seised  in  deed  or  in  law,  at  any  time  during  the 
coverture,  for  any  estate  of  inheritance  in  possession 
otherwise  than  in  joint  tenancy,  and  which  any  issue 
which  she  might  have  had,  might  by  possibility  have 
inlierited  (a). 

Dower,  in  cases  within  the  Dower  Act,  is  an  estate  for  Defluitioo  at 
life,  to  which  (where  it  is  not  prevented,  barred,  or  lost,)  incaeos 

within  the 

a  woman  becomes  entitled,  on  the  decease  of  her  husband,  ^^^  Act. 
in  one-third  of  the  lands  and  tenements  to  which  he  died 
legally  or  equitably  entitled,  for  any  estate  of  inheritance 
in  possession  otherwise  than  in  joint  tenancy,  and  which 
any  issue  which  she  might  have  had,  might  by  possibility 
have  inherited. 

By  the  custom  of  gavelkind  the  widow  is  entitled  to  a  Dowwin 
moiety,    but   only  during   her  widowhood.    And  by  the  Sml 
custom  of   some    places    the  widow  is  entitled  to    the 
whole  (&). 

(a)  See  Litt  &  86—7 ;  2  B1.  Com.  (h)  Burton,  §  349 ;  Watk.  Cony. 

129  ;  Co.  LUt.  81  a ;   1  Cniiae  T.  8rd  ed.  by  Prest.  58  ;   Litt.  8.  87  ; 

6,  0.  2,  §  1,  8,  6;  Barton,  §  849;  Co.  Litt.  83  b,  n.  (11). 
Waik.  Cony.  8rd  ed.  by  Prest.  41. 
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Pt.  II.  T.  5, 

CH.  i,  8.  1. 

Dower  ad 
OBtimn 
eodeBtsBand 
ex  asseostt 
liatris. 


Dower  of 

entailed 

eatoto. 


Dower  of  an 

oqaitable 

estate. 


Necesailj  for 
seiain  of  the 
husband. 


Sesides  dower  at  the  common  law,  and  by  particular 
custom,  there  were  two  other  species  of  dower,  called 
dower  ad  ostium  ecclesiae,  and  dower  ex  assensu  patris. 
But  these  are  abolished  by  the  stat  3  &  4  Will.  4,  c.  105. 
s.  13. 

The  wife  of  a  tenant  in  tail  is  dowable,  though  the 
estate  tail  determines  by  failure  of  issue,  if  any  issue  by 
her  would  have  been  capable  of  inheriting  the  estate  tail. 
This  is  an  exception  to  the  rule,  cessante  statu  primitivo, 
cessat  et  derivativus  (c). 

By  the  old  law,  a  woman  was  not  entitled  to  dower  of 
an  equitable  estate  (d).  But  by  sect.  2  of  the  stat.  3  &  4 
Will.  4,  c.  105,  it  is  enacted,  "  That,  when  a  husband  shall 
die,  beneficially  entitled  to  any  land  for  an  interest  which 
shall  not  entitle  his  widow  to  dower  out  of  the  same  at 
law,  and  such  interest,  whether  wholly  equitable,  or  partly 
legal  and  partly  equitable,  shall  be  an  estate  of  inheritance 
in  possession,  or  equal  to  an  estate  of  inheritance  in 
possession  (other  than  an  estate  in  joint  tenancy),  then 
his  widow  shall  be  entitled  in  equity  to  dower  out  of  the 
same  land." 

Before  the  passing  of  the  stat.  3  &  4  Will.  4,  c.  105,  it 
was  absolutely  necessary  that  the  husband  should  be 
seised ;  but  a  seisin  in  law  was  suflScient,  because  other- 
wise the  wife  might  have  been  deprived  of  her  dower  by 
the  neglect  or  design  of  her  husband  (e).  And  it  was  not 
necessary  that  the  seisin  should  continue ;  for  if  the 
husband  aliened  the  land  or  tenement,  or  extinguished 
the  rents  or  commons,  &c.,  still  the  wife  was  endowed  (/). 
But  the  necessity  of  seisin  is  now  dispensed  with  in  the 
case  of  widows  who  were  not  married  on  or  before  the 


(<;)  Co.  Liti.  31  b,  2il  a,  n.  (4), 
IV. ;  Watk.  Cony.  8rd  ed.  by  Prest. 
53. 

(d)  Co.  Liit.  29  a»  n.  (6),  290  b, 


n.(l);  1  Cniise T.  6,  c 2, §  23. 

(e)  1  Craise  T.  6,  c.  1,  §  19 ;  Co. 
Liit  31  a. 

(/)  Co.  LiU.  82  a. 
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1st  of  January,  1834 ;  for,  by  sect.  3  of  the  Dower  Act,  it  ^-  n-  t.  », 

is  enacted,  "  That,  when  a  husband  shall  have  been  en-  

titled  to  a  right  of  entry  or  action  in  any  land,  and  his 
widow  would  be  entitled  to  dower  out  of  the  same  if  he 
had  recovered  possession  thereof,  she  shall  be  entitled  to 
dower  out  of  the  same,  although  her  husband  shall  not 
have  recovered  possession  thereof;  provided  that  such 
dower  be  sued  for  or  obtained  within  the  period  during 
which  such  right  of  entry  or  action  might  be  enforced." 

No  widow  sliall  be  endowed  of  lands  or  tenements,  Ncoowity 

that  issue 

whose  issue,  if  she  had  any,  might  not  by  possibility  have  JJoiid'iJI'' 
inherited  them  It  is  not  necessary  that  the  wife  should  ^^^^^^wo. 
have  had  issue,  in  order  to  be  dowable;  but  yet  it  is 
necessary  that  any  issue  which  she  might  have  had,  should 
be  capable  of  inheriting  the  estate.  Therefore,  if  a  man 
seised  in  fee  simple  has  a  son  by  his  first  wife,  and  after- 
wards marries  a  second  wife,  she  shall  be  endowed  of  his 
lands ;  for  her  issue  might  by  possibility  have  been  heir 
on  the  death  of  the  son  by  the  former  wife.  But,  if  lands 
are  given  to  a  person  and  the  heirs  of  his  body  begotten 
on  his  present  wife,  and  she  dies,  and  he  marries  a  second 
wife,  that  second  wife  shall  never  be  endowed  of  the 
lands  entailed ;  for  her  issue  could  not  by  any  possibility 
inherit  them  {g). 

Dower  is  an  incident  so  inseparably  annexed  to  an  estate  Dower 

insepAnbly 

of  inheritance,  that  it  cannot  be  restrained  by  any  proviso  lacidentto 

An  estate 

or  condition  whatever  (A).  tL*©?*'*' 

A  widow  is  dowable  of  several  incorporeal  hereditaments.  Dower  or 
such  as  advowsons,  tithes,  commons  certain,  as  distinguished  hmSSST^ 

mentf. 

from  commons  without  number,  offices,  franchises,  and 
rents,  but  not  of  personal  annuities  (i). 


iff)  2  Bl.  Com.  131 ;  Litt.  s,  53.        for  Life,  81,  82. 
(h)  1  Cruise  T.  6,  c.  2,  §  4  ;  Park  {i)  1  CruUc  T.  6,  c.  2,  §  11  ;  Co. 

on  Dower,  81, 82  ;  Bisset  on  Estates      Litt.  82  a. 
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Pt.  ir.  T.  5, 
Ch.  4,  B.  1. 

Dower  of 
jninei. 


No  doner  of 
land  already 
aMignod  for 
dower. 


Ko  dower  or 
cnrteeyof  an 
estate  in 
Joint 
tenancy. 


No  doww  of 
a  remainder 
or  rererBion 
expectant  (m 
an  estate  of 
Areehold. 


Dower  is  due  of  mines  wrought  during  the  coverture, 
whether  by  the  husband  or  by  lessees  for  years  paying 
pecuniary  rents  or  rents  in  kind,  and  whether  the  mines 
were  under  the  husband's  own  land,  or  had  been  absolutely 
granted  to  him,  to  take  the  whole  stratum  in  the  land  of 
others.  But  dower  is  not  due  of  mines  or  strata  un- 
opened, whether  under  the  husband's  land  or  the  soil  of 
others  Qc), 

A  widow  is  not  dowable  of  lands  assigned  to  another 
woman  in  dower.  Thus,  if  the  ancestor  of  a  married  man 
dies,  and  he  endows  the  widow  of  such  ancestor  of  one- 
third  of  the  lands  which  descended  to  him,  and  dies,  his 
widow  will  only  be  entitled  to  one-third  of  the  remaining 
two-thirds ;  for,  it  is  a  rule  of  law,  that  dos  de  dote  peti 
non  debet  (/).  This  rule  is  only  applied  where  dower  is 
actually  assigned  (m). 

No  right  of  curtesy  or  dower  attaches  upon  an  estate 
held  in  joint  tenancy ;  for  the  right  of  survivorship  is  pre- 
ferred to  all  charges  and  incumbrances  which  do  not 
amount  to  at  least  a  partial  alienation  of  the  share.  And 
of  course  a  conveyance  by  a  joint  tenant  of  his  share  to 
another  person,  which  destroys  the  right  of  survivorship, 
will  not  let  in  the  right  of  the  grantor's  wife  to  dower ; 
because  he  thereby  ceases  to  be  seised  the  very  instant  the 
right  of  survivorship  is  destroyed :  he  is  never  seised, 
except  subject  to  the  right  of  survivorship,  which  is  para- 
mount to  the  right  to  dower  {n), 

A  woman  is  not  entitled  to  dower  out  of  an  estate  in  re- 
mainder or  reversion  expectant  on  an  estate  of  freehold 
created  before  the  marriage  ;  and  hence,  if  a  man  makes  a 
lease  for  life,  reserving  rent  to  him  and  his  heirs,  and  then 

(A)  1  Cruise  T.  6,  c.  2,  §  1  ;   Bur-  (m)  1  Gniiae  T.  6,  c  2,  §  20. 

ton,  §  1164.   See  Dicken  y.  Ilamer,  (n)  Burton,  §  358 ;  1  Cruise  T.  6, 

1  Dr.  &  Sm.  284.  c.  2,  §  14;  Co.  Litt.  85  a,  n.  (1); 

{I)  1  Cruise  T.  0,  c.  2,  §  18 ;    Co.  37  b. 
Litt.  31  a. 
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marries  and  dies,  his  wife  shall  not  be  endowed  of  the  ^-  u.  t.  s, 

Ch.  4,  8. 1. 

reversion,  because  the  husband  was  not  seised  of  the  im- 

mediate  freehold  during  the  coverture ;  nor  shall  she  be 
endowed  of  the  rent,  because  he  had  but  a  particular  estate, 

and  no  estate  of  inheritance  in  the  rent.     But  a  woman  is  Dower  of » 

revenion 

dowable  of  a  reversion  expectant   on   a  term  for  years,  expectant  on 
because  the  husband  is  seised  of  the  immediate  freehold,  jJe^me?' 
and  has  a  present  estate,  though  subject,  as  regards  the  JJfd!  tb^gh 
possession,  to  a  term  of  years  (o).    And  if  a  person  devises  SatS*** 
lands  to  his  executors  for  payment  of  debts,  and,  after  pwmentof 
payment  thereof,  to  his  son  in  tail,  and  the  son  marries, 
and  dies  before  the  debts  are  paid,  his  wife  shall  have 
dower  ;  because  the  estate  of  the  executors  is  only  a  chattel 
interest,  and  the  immediate  freehold  vested  in  the  son  on 
the  death  of  the  father.     But  the  wife's  dower  will  not 
commence  till  the  debts  are  paid  (j>). 

A  woman  shall  not  have  dower  both  of  land  given  in  Dower  in  the 

caw  of  an 

exchange,  and  land  taken  in  exchange,  but  she  may  have  exchange, 
her  election  (g^). 
The  wife  of  a  mortgagee  is  not  dowable  of  the  land  »iortgagce*8 

^  ^  .  wife,  or 

in  mortgage  (r\    Nor  can  a  Jewess  or  the  wife  of  an  alien  » Jewew, 

o  "o     \  /  or  an  alien 

have  dower  («).    And  a  widow  is  not  dowable  of  a  wrong-  ^JjJJJ'Jf 
fill  estate  (i).  iSS*^* 

The  title  to  dower  attaches  at  the  instant  of  the  mar-  when  dower 

attaches. 

riage,  if  the  husband  is  then  seised,  or  the  mstant  he 
becomes  seised  after  marriage;  and  in  cases  not  within  ooweqnence 
the  Dower  Act,  it  would  not  be  defeated  or  affected  by  an  conveyance 

-  in  frand  of 

alienation  of,   or   charge  upon,  the   property,    after  the  dower, 
marriage,  by  the  husband  alone  (u).    And  where  a  man, 

(o)  Co.  Lite.  32  a ;  1  CniiBe  T.  («)  1  Cruise  T.  6,  c.  1,  §  82;   Co. 

6, 0. 1,  §  22,  and  c.  2,  §  8 ;   Barton,  Litt.  81  a.    As  to  the  dower  of 

§  854 ;  9  Jarm.  ft  Byth.  by  Sweet,  aUens,  see  infra,  Part  IV.  T.  1.  c.  7. 

159.  (t)  1  Croise  T.  6,  c.  2,  §  16. 

{p)  1  Cnxise  T.  6,  e.  1,  §  23.  (u)  See  2  Bl.  Com.  182  ;  1  Cruise 

(q)  Co.  Litt  81  b.  T.  6,  c.  4,  §  1,  and  c.  2,  §  32. 

(r)  1  Cruise  T.  6,  c.  2,  §  23. 
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pt.  II.  T.  I,  immediately  before  his  marriage,  privately  and  secretly 

*• conveys  his  estate  to  a  tnistee  for  himself,  in  order  to 

deprive  his  wife  of  dower,  such  conveyance  \\dll  be  deemed 
fraudulent  and  void  (x). 
Widow  hM        Until  assignment,  however,  the  widow  has  no  estate,  but 
•■•*«»»«»*•    only  a  right  or  title  of  dower ;  for  the  law  casts  the  free- 
hold on   the  heir  immediately  on  the  death  of  the  an- 
▲Migprnent    ccstor  (v).    Yet,  83  soou  as  the  assignment  is  made,  the 

opontM  by 

wiuioD.  widow  is  in  of  the  estate  of  her  husband,  and  the  heir  is 
not  considered  as  having  ever  been  seised  of  that  part 
whereof  the  widow  is  endowed  (2;). 

Aadgnment        The  assignment  of  dower  must  be  absolute,  and  not  sub- 

mutt  be 

oOTduton      J®^^  ^  ^  defeated  by  any  condition,  nor  lessened  by  any 

rSmSSton?'  exception  or  reservation.    But  where  the  lands  were  leased 

for  years  before  the  marriage,  the  assignment  of  dower  is 

made  with  a  proviso  that  the  tenant  for  years  shall  not  be 

disturbed  (a). 

What  m*y         A  rent  issuing  out  of  the  land  whereof  the  widow  is 

be  awigDod  ^ 

for  dower,  dowablc,  may  be  assigned  for  dower ;  but  an  assignment  of 
other  lands,  or  of  the  rent  of  other  lands,  or  of  a  term  of 
years,  or  of  a  rent  for  years,  or  for  the  life  of  the  person 
.  .who  assigns  it,  will  not  be  good  (&). 

fmbiemento.  By  the  Statute  of  Merton,  20  Hen.  3,  c.  2,  it  is  enacted, 
that  a  dowress  may  dispose  by  will  of  the  growing  com  ; 
otherwise,  that  it  shall  go  to  her  executors  (c). 

ArTCMi  of  By  the  stat  3  and  4  Will  4,  c.  27,  s.  41,  "  No  arrears  of 
dower,  nor  any  damages  on  account  of  such  arrears,  shall 
be  recovered  or  obtained  by  any  action  or  suit  for  a  longer 
period  than  six  years  next  before  the  commencement  of 
such  action  or  suit "  (rf). 

(x)  1  Cruise  T.  12,  c  2,  §  24.  (&)  1  Cruise  T.  6,  c.  3,  §  11, 12. 

(y)  1  Cruise  T.  6,  c.  3,  §  1 ;  Walk.  (c)  1  Cruise  T.  6,  c.  2,  §  27. 

Cony.  3rd  ed.  by  Prest.  41,  42.  (cQ  As  to  the  ceasor  of  dower, 

(«)  1  Cruise  T.  6,  e.  8,  §  21 ;  Co.  through  &ilure  of  the  estate  of  the 

Litt.  240  b,  n.  (1) ;  241  a.  husband,  see  pp.  77—8, 188,  supra. 

(a)  1  Cruise  T.  6,  c.  3,  §  13. 
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Section  II. 

Of  the  Modes  of  preventing,  at  Law  aTid  in  Equity,  the 
Title  to  Dower  from  arising,  independently  of  the  Dotver 
Act:  and  herein,  of  Uses  to  prevent  Dower,  and  of 
Legal  Jointures. 

There  are  certain  modes  by  which  dower  may  be  pre-  pi.  n.  t.  5, 
vented  from  ever  arising,  even  independently  of  the  Dower  .^!!±!il 

A    4.  Waytof 

Act.  preventing 

dower, 

I.  One  way  is,  by  conveying  or  devising  the  property  so  JJ^^^Yn** 
as  virtually  to  give  the  purchaser  or  devisee  the  benefit  of  *i^*^- 
an  estate  of  inheritance  in  possession,   and  yet  to  limit  g^* 
the  property  to  him  in  such  a  manner  that  he  does  not 
actually  take  such  an  estate.    This  object  has  been  sought 
to  be  effected  in  different  modes,  with  different  degrees  of 
succesa    Thus, 

Formerly  it  was  a  practice  to  limit  the  estate  to  a  pur-  ^^^ 
chaser  or  devisee  and  a  trustee  and  their  heirs,  but,  as  to  i^J^^ 

aower. 

the  estate  of  the  trustee  and  his  heirs,  in  trust  for  the 
purchaser  or  devisee  in  fee  or  in  tail ;  or  to  the  purchaser 
and  a  trustee  for  life  in  joint  tenancy,  with  remainder  to 
the  purchaser  in  fee  or  in  tail  But  this  exposed  bim  to 
the  chance  of  the  trustee's  dying  in  his  lifetime,  in  which 
case  the  right  of  dower  would  attach  upon  the  estate.  In 
other  instances,  the  estate  was  limited  to  the  purchaser  or 
devisee  and  a  trustee,  and  the  heirs  of  the  trustee,  but  in 
trust  for  the  purchaser  or  devisee;  or  immediately  and 
exclusively  to  the  trustee  and  his  heirs  in  trust  for  the 
purchaser  or  devisee  in  fee  or  in  tail.  But  each  of  these 
modes  was  objectionable,  as  they  kept  the  legal  inheritance 
from  the  purchaser  or  devisee,  and  exposed  him  to  all  the 
inconvenience  of  its  escheating  to  the  Crown  for  want  of 

o2 
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fp.  il  t.$,  heirs  of  the  trustee,  or  of  its  becoming  vested  in  infants, 

Cb.  i,  1. 8.  ^  ° 

married  women,  or  persons   residing   at   a  distance,  not 

easily  discoverable,  or  not  willing  to  join  in  the  conveyances 
required  to  be  made  of  it  (e). 

As  there  can  be  no  dower  of  a  remainder  or  reversion 
expectant  on  an  estate  of  freehold,  another  mode  was  to 
convey  to  the  use  of  a  trustee  during  the  joint  lives  of  the 
purchaser  and  his  wife,  or  for  the  life  of  the  purchaser, 
remainder  to  the  purchaser  in  fee.  But  this  rendered  the 
concurrence  of  the  trustee  necessary,  to  pass  the  legal 
estate  vested  in  him,  in  the  case  of  a  sale  or  mortgage  by 
the  purchaser  during  the  coverture  (/). 

Buttei-'B  To  prevent  these  inconveniences,  Butler  suggested,  that 

the  estates  may  be  limited  to  such  uses  as  the  purchaser 
or  devisee  shall  appoint,  and,  for  want  of  appointment, 
to  the  use  of  a  trustee,  his  heirs  and  assigns,  during  the 
life  of  the  purchaser  or  devisee,  in  trust  for  him,  and 
subject  thereto  to  the  use  of  the  purchaser  or  devisee  in 
fee  or  in  tail  (g). 

Fwne's  Another  mode,  suggested  by  Fearne  is,   to  convey  or 

devise  to  such  uses  as  the  purchaser  or  devisee  shall  ap- 
point ;  and  in  default  of  appointment,  to  the  use  of  the 
purchaser  or  devisee  and  his  assigns  for  life,  without 
impeachment  of  waste,  and  immediately  after  the  deter- 
mination of  that  estate  by  any  means  (or  by  any  means  in 
his  lifetime),  to  the  use  of  a  trustee  and  his  heirs  (or  more 
usually  and  properly,  his  executors  and  administrators), 
during  the  natural  life  of  the  purchaser  or  devisee,  upon 
trust  for  him  and  his  assigns  ;  and,  after  the  determination 
of  that  estate,  to  the  use  of  the  purchaser  or  devisee  him- 
self, in  fee  or  in  tail,  or  to  the  heirs  or  the  heirs  of  the 
body  of  the  purchaser  or  devisee  (A). 

(c)  Co.  Litt.  879  b,  n.  (1) ;  Watk.      47. 
Cony.  8rd  ed.  by  Prcst.  45,  46,  48.  (ff)  Co.  Litt.  879  b,  n.  (1). 

(/)  Watk.  Conv.  drdedby  Frest^         (h)  See  Feame,  347>  and  notes; 
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These  are  the  best  limitations  to  prevent  dower.     The  p».  i^  t  6, 

firet,  namely,  the  power  of  appointing,  gives  the  husband  

power  of  passing  the  whole  fee  without  the  concurrence  of 
any  other  person ;  and  the  appointee  being  considered  to 
be  in  under  the  instrument  creating  the  power,  takes 
paramount  to  the  claims  of  the  wife.  The  second,  the 
limitation  to  the  husband  for  his  life,  gives  him  the  present 
legal  right  to  the  possession,  the  rents,  and  the  freehold. 
The  third,  the  limitation  to  the  trust-ee  for  the  life  of  the 
husband,  by  creating  an  intervening  estate  of  freehold, 
places  and  keeps  the  inheritance  in  remainder,  so  as  to 
prevent  dower  from  ever  attaching.  The  fourth,  the  limi- 
tation of  the  inheritance  to  the  husband,  vests  a  legal 
estate  in  him,  so  that  if  he  dies  without  making  any  ap- 
pointment, the  inheritance  will  vest  in  his  heirs  or  those  to 
whom  he  may  give  his  property  (i). 

II.  Another  way  of  preventing  the  title  to  dower  from  n.  Lee»i 
ever  arising  is  by  a  jointura     As  it  was  held,  before  the  (wgn  <rf 
Statute  of  Uses,  that  a  woman  was  not  dowable  of  a  use,  JouiturM. 
estates  were  frequently  conveyed  to  uses  in  order  to  bar 
dower  (k).    When  the  Statute  of  Uses  was  passed^  for  the 
purpose  of  converting  uses  into  legal  estates,  all  women 
then  married  would  have  become  dowable  of  such  lands  as 
had  been  held  to  the  use  of  their  husbands,  and  would  also 
have  been  entitled  to  any  lands  that  were  settled  on  them 
in  jointure.    A  clause  was  therefore  inserted  in  the  Statute 
of  Uses,  by  which  it  was  enacted  that  a  certain  provision 
made  for  the  wife  should  operate  as  a  bar  of  dower  (/). 
This  statute  has  given  rise  to  the  modern  jointure,  which  Dofbiuao  of 
Lord  Coke  defines  to  be,  "  A  competent  livelihood  of  free-  *    "  '^ 


Co.  Litt.  879  b,  n.  (1) ;  239  b,  n.  (3) ;  (t)  Watk.  Oonv.  3rd  ed.  by  Prest. 

9  Jann.  ft  Bjth.  by  Sweety  74,  n.,  48—50. 

156,  n.  ;  Watk.  Conv.  Srd  ed.  by  (I)  1  Cruiie  T.  7,  c.  1,  §  2. 

Prest.  46  ;  Smith's  Ezeontory  In-  (/)  Id.  §  3,  ^ 

tereati  annexed  to  Feame,  §  258. 
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Keqnisitas 
to  a  legal 
Jointure. 


pt.  il  t.  5,  hold  for  the  wife,  of  lands  or  tenements,  &c.,  to  take  effect 

Ch.  4,  s.  2. 

•  presently  in  possession  or  profit  after  the  decease  of  her 

husband,  for  the  life  of  the  wife  at  least,  if  she  herself  be 
not  the  cause  of  its  determination  or  forfeiture  (m). 

As  this  statute  contradicts  the  common  law,  it  has 
always  been  construed  strictly ;  and  no  estate  is  a  good 
jointure  and  a  bar  to  dower  at  law  under  this  Act,  unless 
it  is  attended  with  the  following  circumstances  (n)  : — 1.  It 
must  commence  and  take  effect,  in  possession  or  profit, 
immediately  on  the  death  of  the  husband ;  for  otherwise 
it  is  not  so  beneficial  as  dower  (o).  2.  It  must  be  for  the 
wife's  life,  or  for  some  greater  estate,  and  not  for  the  life  or 
lives  of  another  person  or  any  number  of  other  persons,  or 
for  any  number  of  years,  however  many.  But  although  the 
statute  recites  five  kinds  of  estates  which  may  be  limited 
by  way  of  jointure,  yet  these  are  only  mentioned  as  ex- 
amples, and  do  not  exclude  any  other  estate  consistent  with 
the  intention  of  the  Act  (p).  3.  The  estate  must  be  limited 
to  the  wife  herself,  and  not  to  any  other  person  in  trust  for 
her  (q).  4.  It  must  be  made  in  satisfaction  of  the  wife's 
whole  dower  (r).  5.  It  must  be  expressed  or  averred  to  be 
in  satisfaction  of  her  whole  dower,  or  (which  amounts  to 
the  same  thing)  of  her  dower  indefinitely  (s).  6.  It  must 
be  made  before  marriage  (0- 

A  jointure  which  has  these  requisites  prevents  the  title 
to  dower  ficom  ever  arising,  whether  at  law  or  in  equity, 
even  in  the  case  of  an  infant  (u), 

A  power  to  jointure  a  wife  in  proportion  to  the  fortune 


Effect 
tb«reof. 


J(^tareg 


(m)  Co.  Litt.  86  b. 

(n)  1  CnuBe  T.  7,  c.  1,  §  6. 

(o)  Co.  Lilt.  86b;  2  Bl.  Com. 
188;  1  Cruise  T.  7,  c.  1,  §  7. 

(p)  Co.  Litt.  86  b ;  2  Bl.  Com. 
188  ;  1  Cruise  T.  7,  c.  1,  §  9,  85. 

(q)  Co.  Litt  86  b  ;  2  BL  Com. 
188;  1  Cruise  T.  7,  c.  1,  §  12. 


(r)  Co.  Litt  86  b ;  2  Bl.  Com. 
188  ;    1  Cruiae  T.  7,  c.  1,  §  17. 

(«)  Co.  Litt  86  b ;  see  2  Bl.  Com. 
188;  1  Cruise  T.  7,  c.  1, 1 17, 18. 

(t)  2  Bl.  Com.  188 ;  1  Cruise  T. 
7,  c.  1,  §  21. 

(tt)  1  Cruise  T.  7,  e.  1,  g  22,  81. 
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she  brings,  does  not  arise  if  tlie  fortune  is  settled  to  her  ^-  n.  t  «, 

separate  usa    But  it  is  not  necessary  that  the  portion  — 

should  be  paid  to  the  husband.    It  may  be  settled  on  him  P^wew. 
and  the  wife  and  family  {x)» 

In  execution  of  a  power  to  jointure,  it  is  necessary  that 
the  lands  which  are  subject  to  the  power  should  be  con- 
veyed to  the  wife  herself,  and  not  to  trustees  for  her  (y). 

A  general  power  to  jointure  to  a  particular  amount  does 
not  authorise  an  appointment  clear  of  natural  outgoings, 
as  parochial  payments  and  repairs,  &c.  (z).  And  even  where 
the  jointure  is  to  be  of  the  clear  yearly  value  of  a  certain 
sum,  it  only  means  clear  of  charges  which  are  usually 
borne  by  the  tenant,  and  not  of  those  which  are  usually 
borne  by  the  landlord  (a).  And  where  land  of  a  given 
value  is  to  be  settled,  the  jointure  will  only  be  free  from 
such  taxes  as  were  in  being  at  the  time  of  executing 
the  power,  and  from  the  amount  of  then  existing  taxes 
which  was  then  payable,  and  not  from  any  future  increase 
of  such  taxes ;  for  otherwise,  whenever  any  tax  was  in- 
creased, the  jointress  would  come  into  a  court  of  equity  to 
make  good  against  the  remainderman  the  deficiency  in  the 
jointure  thereby  occasioned  (6). 

It  has  long  become  a  general  practice  to  limit  a  rent  Kentckarse 
charge  to  the  intended  wife  for  her  life  as  a  jointure,  to 
commence  on  the  death  of  the  husband,  with  powers  of 
distress  and  entry,  and  a  term  for  years  for  further  securing 
the  payment  of  it  This  is  more  convenient  both  to  the 
widow  and  to  the  heir ;  as  a  more  certain  income  is  thereby 
provided  for  the  former,  and  the  latter  continues  in  the 
possession  and  management  of  the  whole  estate  (c). 

A  jointress  is  considered  in  equity  as  a  purchaser  for  ;j2J2d«id 
valuable  consideration,  even  though  she  brought  her  hus-  •»»p"^ 

(x)  2  Sugd.  Pow.  801.  (a)  2  Sagd.  Pow.  294—5. 

Of)  2  Sugd.  Pow.  291.  (h)  2  Sugd.  Pow.  296. 

{»)  2  Sugd.  Pow.  294.  (c)  1  Cruiflo  T.  7,  c.  1,  §  42. 
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Ch.  4,  8.  S. 

chaser,  and 
entitled  to 
relief  as 
such. 


Defidency  of 
Jointure. 


Crops. 


Erictionof 
jointress. 


Barring 
Jointure. 


band  no  fortune  ;  marriage  alone  being  deemed  a  valuable 
consideration ;  and  therefore  an  agreement  to  settle  a 
jointure  will  be  decreed  to  be  specifically  performed  (^. 
For  the  same  reason  a  jointress  will  be  relieved  in  equity, 
as  also  at  law,  against  a  prior  voluntary  conveyance  {e). 
And  a  court  of  eqidty  will  also  set  aside  a  satisfied  tem^  for 
years  in  favour  of  a  jointress,  though  it  will  not  do  so  in 
favour  of  a  dowress  (/). 

Where  lands  limited  or  agreed  to  be  limited  in  jointure 
are  either  covenanted  or  even  merely  expressed  to  be  of  a 
certain  annual  value,  and  afterwards  prove  deficient,  the 
jointress  is  entitled  to  have  the  deficiency  made  good  out  of 
other  lands  of  the  husband,  and  to  come  in  as  a  specialty 
creditor  upon  the  husband's  estate  for  the  arrears  of  the 
deficiency,  with  interest  (g).  And  though  a  married  woman 
neglect  during  coverture  to  get  the  deficiency  made  good, 
yet  a  court  of  equity  will  assist  her  (A). 

A  jointress  is  not  entitled  to  the  crops  sown  at  the  time 
of  her  husband's  death  ;  because  jointure  is  not  a  continu- 
ance of  the  estate  of  her  husband,  like  dower  (^). 

There  is  a  proviso  in  the  statute  27  Hen.  8,  c.  10,  s,  7, 
*'  That,  if  any  woman  be  lawfully  expulsed  or  evicted  from 
her  said  jointure,  or  from  any  part  thereof,  without  any 
fraud  or  covin,  by  lawful  entry,  or  by  discontinuance '^of 
her  husband,  then  every  such  woman  shall  be  endowed  of 
as  much  of  the  residue  of  her  husband's  tenements  or  here- 
ditaments whereof  she  was  before  dowable,  as  the  same 
lands  and  tenements  so  evicted  and  expulsed  shall  amount 
or  extend  unto"  (k). 

Where  a  jointure  is  settled  before  marriage  pursuant  to 
the  statute,  it  so  far  resembles  dower  before  the  late  Act, 


(d)  1  Cruise  T.  7,  c.  2,  §  1. 
{e)  1  Cruise  T.  7,  c.  2,  §  7. 
(/)  1  Cruise  T.  7,  c.  2,  §  8. 
iff)  1  Cniiae  T.  7,  c.  2,  §  16—19. 


(h)  1  Cruise  T.  7,  c.  2,  §  9. 
(i)  Id.  c.  1,  §  40. 

(k)  2  Bl.  Com.  188  ;  1  Cruise  T. 
7,  c.  1,  §  48. 
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that  it  cannot  be  defeated  by  the  alienation  of  the  husband  ^'  ^  t.  », 

•^  Cb.  if  e.  8. 

alone,  or  be  charged  with  any  incumbrances  created  by  

him  after  the  marriage  (/).  But  if  a  wife  joined  with  her 
husband  in  -levying  a  fine  or  suffering  a  common  recovery 
of  the  lands  settled  on  her  as  jointure  or  out  of  which 
the  ^jointure  was  to  issue,  she  was  thereby  barred  of  such 
jointure,  upon  the  same  principle  as  that  by  which  a  fine 
or  recovery  barred  her  of  dower  (m).  If  the  jointure 
whereof  the  wife  levied  a  fine  or  suflPered  a  recovery  was 
made  before  marriage,  the  wife  was  then  barred  not  only 
of  her  jointure,  but  also  of  her  claim  to  dower.  But  if  the 
jointure  was  made  after  marriage,  a  fine  or  recovery  by 
the  husband  and  wife  of  such  jointure  did  not  bar  the 
wife  of  her  right  to  dower ;  because  a  jointure  so  made 
was  originally  waivable,  and  the  time  of  her  election  to 
accept  or  waive  it  did  not  come  till  after  her  husband's 
death  (n), 

A  general  devise  of  other  lands  or  a  bequest  of  personalty 
by  a  husband  to  his  wife,  wiU  not  operate  as  a  bar  to  join- 
ture settled  on  the  wife,  either  before  or  after  marriage  (o). 
But  where  a  freehold  estate  is  devised  to  a  woman  ex- 
pressly for  jointure,  and  in  bar  and  satisfaction  of  a  join- 
ture settled  on  her  either  before  or  after  marriage,  she  must 
make  her  election  {p). 

Jointure  is  not  lost  by  the  treason  or  felony  of  the  hus-  MfaooDciiict 

ofjaintrmi 

band  (j),  nor  by  the  elopement  and  the  adultery  of  the  J^**^ . 
wife.    Nor  do  these  acts  even  preclude  her  from  obtaining 
specific  performance  of  marriage  articles  (r). 

III.  In  some  cases  dower  is  prevented,  and  in  other  m.Bjan 
cases  it  is  not  prevented,  by  an  estate  created  before  the  created 
marriage.    1.  At  common  law,  in  the  case  of  a  lease  before  «M»ri««e- 


(0  1  CrniBe  T.  7,  c.  8,  §  1. 
(m)  Id.  §  1 ;  Co.  Lite.  86  b. 
(a)  Id.  §  2 ;  Co.  Idit.  36  b. 
(o)  1  Cruise  T.  7,  c.  8,  §  7. 


ip)  Id.  §  18. 

(q)  Co.  Litt.  87  a ;   2  Bl.  Com. 
139  ;  1  Cruise  T.  7,  c.  3,  §  3. 
(r)  1  Cruise  T.  7,  c.  3,  §  4. 
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H.^'  B.'i'  niarriage  for  a  term  of  years,  rendering  rent,  the  wife  would 
—  be  entitled  to  her  dower  of  a  third  part  of  the  reversion  by 
metes  and  bounds,  and  to  a  third  part  of  the  rent ;  and 
execution  would  not  cease  during  the  term.  2.  If  the  hus- 
band made  a  gift  in  tail,  rendering  rent,  as  the  rent  was 
payable  out  of  or  in  respect  of  an  estate  of  inheritance,  the 
wife  would  be  endowed  with  a  third  part  of  the  rent  3.  If 
a  man  before  marriage  made  a  lease  for  life,  rendering  rent, 
the  wife  was  not  entitled  to  her  dower  of  the  rent,  because 
it  was  not  payable  in  this  case  out  of  or  in  respect  of  an 
estate  of  inheritance.  4.  If  the  husband  made  a  lease  for 
years,  reserving  no  rent,  then  judgment  would  be  given  for 
the  wife,  with  a  cesset  executio  during  the  term.  This,  if 
the  term  were  of  long  duration,  deprived  her,  virtually,  of 
her  dower.  5.  If  a  person  purchased  an  estate  of  inheri- 
tance which  was  in  mortgage  for  a  term  of  years,  the  wife 
of  the  vendor  would  not  be  entitled  to  her  dower  in  equity, 
if  the  term  was  created  before  the  marriage  of  the  vendor, 
and  actually  assigned  before  his  death  to  a  trustee  for  the 
purchaser  to  attend  the  inheritance.  6.  If  a  person  died 
seised  in  fee,  subject  to  a  term  of  years,  if  the  term  were 
a  term  in  gross,  for  securing  the  payment  of  a  sum  of 
money,  the  widow,  by  discharging  the  money  secured  by  it, 
or  paying  one  third  of  the  interest,  would  be  entitled  to 
dower.  7.  If  the  term  were  an  outstanding  satisfied  term, 
she  would  also  be  entitled  to  her  dower  against  the  heir  or 
a  devisee  (s). 

(*)  Co  Litt.  208  a,  n.  (1),  32  a ;  1      3rd  ed.  by  Prest  52,  53. 
Cruise  T.  6,  c.  2,  §  9  ;  Watk.  Cony. 
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Section  III. 

Of  the  Modes  in  which  Dower  miay  he  barred  or  lost,  at 
Law  and  in  Equity,  after  the  Title  to  it  has  arisen, 
independently  of  the  Dower  Act 

There  are  several  ways  in  which  dower  may  be  barred  ^.  ii.  t.  5, 

or  lost,  after  the  title  to  it  has  arisen  in  the  lifetime  of  the  

husband,  independently  of  the  Dower  Act    Thtis  : 

I.  If  the  husband  has  a  power  of  appointing  the  inheri-  i.  Exerdae 
tance,  and  he  exercises  that  power,  the  appointee  takes  the  <>'g*PP^** 
estate  freed  from  the  dower  of  the  appointor's  wife.    For 

this  reason  (amongst  others),  instead  of  conveying  or  de- 
vising directly  to  the  use  of  the  'grantee  or  devisee,  in  fee 
or  in  tail,  it  is  a  common  practice  to  limit  the  property  to 
such  uses  as  he  shall  appoint ;  and,  in  default  of  appoint- 
ment, to  the  use  of  the  grantee  or  devisee,  in  fee  or  in  tail, 
so  as  to  give  him  the  power  of  barring  his  wife  of  dower,  if 
he  chooses.  In  most  cases,  however,  the  ordinary  uses 
altogether  to  prevent  dower  from  ever  arising  are  inserted, 
and  the  power  of  appointment  is  prefixed  to  them  {(), 

II,  A  woman  could  not  be  barred  of  her  dower  by  an  n.  Fine  or 

reouycrj. 

ordinary  assurance,  even  if  she  joined  in  it.  But  a  woman  ^^JJjJ^ 
might  be  barred  of  dower,  by  joining  her  husband  in  a  fine  JJJJ^ 
or  recovery,  and  she  might  be  barred  by  the  alienation  of 
the  husband  alone,  by  a  fine  with  proclamations,  and  non- 
claim  {u).  But  these  assurances  have  been  abolished,  and 
much  more  simple  modes  of  barring  dower  have  been  sub- 
stituted by  the  Dower  Act  (a;),  in  the  case  of  women 

(i)  9  Jarm.  &  Byth.  by  Sweet,  6,  c.  4,  §  14 ;  Watk.  Gonv.  8rd  ed. 

164  ;  2  Sagd.  Pow.  81,  82  ;  Walk,  by  Prest.  48,  44. 
Cony.  8rd  ed.  by  Prest.  47.  («)  See  infra,  p.  207. 

(u)  2  Bl.  Com.  126 ;  1  Oroise  T. 
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Pi.  II.  T.  6,  married  after  the   1st  of  January,   1834.     And  women, 

whether  married  on  or  before  that  day  or  afterwards,  may 

extinguish  their  dower,  under  the  77th  section  of  the  stat. 
8  &  4  Will  4,  c.  74. 
SdiSeS^  III.  A  bargain  and  sale  of  lands  or  tenements  in  Lon- 
LoiSolj  don,  executed  by  husband  and  wife,  and  acknowledged  by 
them  before  the  Lord  Mayor,  or  the  Recorder  and  one 
Alderman  (the  wife  being  examined  separately  and  apart 
from  her  husband),  and  proclaimed  and  enrolled  in  the 
Hustings  of  Pleas  of  Land  or  Common  Pleas  of  the  City, 
is  effectual  for  barring  a  wife  of  dower.  And  there  is  not 
any  necessity  for  a  separate  bargain  and  sale ;  for  if  a  release 
in  fee  have  the  words  bargain  and  sell,  which  is  generally 
the  case,  it  may  be  used  by  the  parties  as  a  bargain  and 
sale  {y), 
SherSwes.  "^^  custom  is  not  peculiar  to  London  ;  for,  by  the  cus- 
tom in  many  other  cities  and  boroughs,  a  bargain  and  sale 
by  the  husband  and  wife,  where  the  wife  is  examined  by 
the  Mayor  or  other  officer,  binds  the  wife  and  those 
claiming  under  her,  and  is  equivalent  to  a  fine.  And  by 
the  stat,  34  Hen.  8,  c.  22,  all  such  customary  conveyances 
shall  be  of  force,  notwithstanding  the  stat  32  Hen.  8, 
c.  28  Cy). 
IV.  Low  of        IV.  A  woman  does  not  lose  her  dower  by  a  divorce  k 

dowtf  by  "^ 

dime,  meiis&  et  thoro,  nor  will  she  lose  it  by  a  judicial  separa- 
*^»''*'T^-  tion,  which  by  the  stat.  20  &  21  Vict.  c.  85,  s,  7,  is  sub- 
stituted for  a  divorce  h,  mensft  et  thoro.  But  she  loses  her 
title  to  dower  by  a  divorce  k  vinculo  matrimonii  {£).  And 
in  consequence  of  the  stat.  Westm.  2,  13  Edw.  1,  c.  34,  if 
a  woman  willingly  leaves  her  husband,  and  remains  with 
another  man,  so  as  to  commit  adultery,  though  she  left 
her  husband  in  consequence  of  his  behaviour  and  gross 

(y)  1  Jarm.  &  Byth.  by  Sweet,      Com.  130;  1  Cruiae  T.  6,  c.  1,  §  16, 
262  (a) ;  1  Cruise  T.  6,  c.  4,  §  16.  18. 

(z)  Co.  Litt.  82  a,  33  b;  2  Bl. 


LOSS  OF  DOWER  BY  DIVORCE  OR  CRIME,  205 

misconduct,  she  thereby  loses  her  dower  ;  unless  the  hus-  p».  ii.  t.  «, 

'  •'  '  Cb.  4,8.8. 

band  afterwards  takes  her  back  without  coercion  of  the  

churct  (a).     By  5  &  6  Edw.  6,  c.  11,  the  widows  of  those  orbytrcMon 

^   '  or  folony. 

who  are  attainted  of  high  treason  or  petit  treason,  and 
women  who  are  attainted  of  treason  or  felony,  shall  have 
no  dower  (6).  Petit  treason,  however,  has  been  abolished 
by  the  sta^t  9  Geo.  4,  a  31,  s.  2 ;  which  provides  that 
homicides  which  formerly  amounted  to  that  oflPence,  shall 
be  deemed  in  future  to  be  murder  only  (c). 


Section  IV. 

Of  the  Modes  of  preventiTig  or  barring  Dower,  in  Equity , 
'  independently  of  the  Dower  Act, 

Independently  of  the  provisions   of  the  Dower  Act,  pi.  n.  t.  5, 

there  are  other  modes  of  making  a  provision  for  a  woman,  '— — 1 

in  equity,  which  will  either  prevent  the  title  to  dower  prerenung 

,  ,  or  barring 

from  ever   arising,  or  will  bar   it  after  it    has  arisen,  dower  in 
Thus: 

A  trust  estate,  or  an  ante-nuptial  agreement  to  settle  Gift  of  a  ' 

lands  as  a  jointure,  is  a  good  equitable  jointure  Id),    And  Anto-nuptw 

agreonont  to 

where,  by  a  settlement  made  on  the  maniage  of  an  adult  g^^^**"- 
female,  "  for  providing  a  competent  jointure  and  provision 
for  maintenance "  for  her,  it  is  agreed  that  the  husband 
shall  give  a  bond  to  the  trustees,  such  a  settlement  is  an 
equitable  bar  of  dower ;  and  although  the  money  secured 
by  the  bond  be  not  paid,  yet  the  wife  has  no  title  to  dower 
of,  nor  any  lien  on,  after-acquired  lands  of  the  husband  (c). 

(a)  See  Co.  Liit.  32  %  b ;  1  Cruise  (c)  4  Steph.  Com.  148,  214,  n. 

T.  6,  c.  1,  §  17,  and  c.  4,  §  6—11 ;  (d)  1  Cruiw  T.  7,  c.  1,  §  18;  Co. 

Bo9tock  y.  Smith,  34  Beav.  57.  Litt.  36  b,  n.  (5). 

(b)  Co.  LitU  37  a,  892  b ;  2  Bl.  (e)  Dyke  v.  lUndaU,  2  De  Gez, 
Com.  180—1;  1  CraUe  T.  6,  c.  4,  M.  &  G.  209. 

§  2,  4. 


election. 
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7f.li.  T. «.      A  widow  may  be  barred  of  her  dower  by  election. 

-— Before  the  Dower  Act,  a  provision  made  for  a  woman 

Election.  ^ 

Port-nnptJai   after  marriage  in  lieu  of  dower,  was  only  a  bar  to  dower  if 
elected  by      shc  chose  to  acccpt  it  after  her  husband's  death  (/). 

the  widow.  ^  ^'^  ^ 

Ruke  M  to  Ib  order  to  deprive  a  widow  of  her  dower  by  election,  it 
must  be  shown  that  the  testator  intended  to  dispose  of  his 
property  in  a  manner  inconsistent  with  his  wife's  right  to 
dower  (ff).  Hence,  a  bequest  to  the  widow,  merely  affect' 
ing  the  personal  assets  of  the  testator,  without  any  declara- 
tion that  it  shall  be  in  bar  of  dower,  does  not  raise  a  case 
of  election,  because  there  is  no  inconsistency  between  the 
dower  and  the  bequest  (A).  Nor  does  the  gift  of  an  annuity 
or  rent  charge  to  her  out  of  the  particular  estate  in  which 
she  is  dowable,  imless  the  estate  is  insufficient  both  to  pay 
the  annuity  and  to  meet  the  dower.  Nor  does  such  a  gift 
out  of  other  estates,  unless  the  provisions  or  limitations  in 
the  will  are  quite  inconsistent  with  a  right  to  dower  (i). 
But  where  a  testator,  after  contracting  to  sell  part  of  his 
real  estate,  devises  all  his  real  and  personal  estate  to 
trustees,  and  directs  them  to  complete  the  contract,  and  to 
sell  and  convert  into  money  all  his  real  and  personal  estate, 
and  out  of  the  interest  of  the  monies  to  arise  from  the  sales 
to  pay  an  annuity  to  his  wife  for  her  life,  and  he  empowers 
his  trustees  to  lease  such  parts  of  his  real  estate  as  shoui  1 
not  be  sold,  the  widow  is  bound  to  elect  between  th^. 
benefits  given  her  by  the  will  and  her  dower,  which  is  incon- 
sistent with  the  contract  and  the  power  of  leasing  (Jfc).  And 
so  where  an  annuity  is  given  to  the  wife,  and  powers 
to  sell,  lease,  and  cut  timber  are  vested  in  trustees,  the 
wife  is  bound  to  elect    between  the  annuity  and    her 

(/)  2  Bl.  Com.  188 ;  1  Cruise  T.  Wills,  2nd  ed.  882—891. 

7,  c.  1,  §  22,  uid  c.  8,  §  2 ;  Co.  Litt.  {h)  2  Bop.  Leg.  by  White,  1617. 

36  b.  (0  2  Eop.  Leg.  by  White,  1627  ; 

(ff)  Parker  v.  Sowerhy^  4  D.  M.  &  Co.  Litt.  86  b,  n.  (6). 

G.  826;    Wethereli  y.  WethertU,  4  (k)  O'ffara  v.  Outine,  1  Jones  & 

61.  And  see  cases  cited  1  Jarm.  Lat.  662. 
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dower  (/).    But  mere  powers  or  trusts  for  sale  are  not  in-  ^^/  J-^* 

consistent  with  the  widow's  right  to  dower,  as  a  sale  is  

constantly  made  subject  to  that  right  (m). 

Devises  expressly  made  in  lieu  of  dower,  have  operated 
so  as  to  give  the  widow  an  election  (n) ;  but  where  they 
have  not  been  declared  to  be  in  lieu,  or  satiisfaction,  or  bar 
of  dower,  they  cannot  in  general  be  averred  to  be  given 
for  that  purpose  (o),  especially  if  less  beneficial  than 
dower  (p). 

If  the  husband  exchanges  his  lands  for  others,  his  widow 
shall  have  her  election  to  be  endowed  either  of  the  lands 
given  or  of  those  taken  in  exchange  ;  because  her  husband 
was  seised  of  both  during  the  coverture  (q). 

Before  a  widow  can  be  bound  by  election,  she  must  be 
informed  of  the  nature  and  extent  of  her  rights  as  widow. 
And  therefore  where  she  accepts  the  benefits  given  her  by 
her  husband's  will,  in  ignorance  of  her  rights  as  widow, 
she  will  not  be  precluded  from  claiming  her  dower,  not- 
withstanding a  lapse  of  several  years  (r). 


Section  V. 

V 

0/  the  preventing,  barring,  or  affecting  Dower,  under  the 

Dower  Act. 

I.  By  the  stat.  3  &  4  Will.  4,  c.  105,  dower  may  be  pt.  n.  t.  s. 
wholly  prevented  from  arising,  or  be  barred,  at  law  and  — '■ — '— 

(/)  Parker  v.  Sowerfty,  i  D.  M.  (o)  1  Cruige  T.  6,  c  4,  §  17. 

&  G.  321 ;  LifiUy  t.  Tayhr,  1  Gif.  (p)  Id.  §  19. 

67.  (q)  Id.  c.  2,  §  12. 

(m)  Bending  t.  Bending,  8  K.  &  (r)  Sopufith  v.  Maughen,  30  Beav. 

J.  267.  235. 

(n)  1  CraiM  T.  6,  e.  4»  §  22. 
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1.  Bj  aliena 
tkni. 


S.  Bjdedft- 
ratioii. 


pt.  II.  T.  5,  in  equity,  in  various  ways :   namely,  1.  By  an  absolute 

CHa    4f   Sa    0. 

disposition  of  the  property  by  any  deed  or  will  of  the 

husband.  2.  By  a  declaration  in  the  deed  of  conveyance 
to  him,  or  in  any  deed  or  will  executed  by  him.  3.  By 
a  devise  to  or  for  the  widow,  of  any  real  estate  whereof  she 
would  otherwise  have  been  dowable,  or  any  interest  therein. 
Tlius: 

1.  By  s.  4,  "  no  widow  shall  be  entitled  to  dower  out  of 
any  land  (s)  which  shall  have  been  absolutely  disposed 
of  by  her  husband  in  his  lifetime,  or  by  his  will." 

2.  By  s.  6,  "  a  widow  shall  not  be  entitled  to  dower  out 
of  any  land  of  her  husband,  when,  in  the  deed  by  which 
such  land  was  conveyed  to  him,  or  by  any  deed  executed 
by  him,  it  shall  be  declared  that  his  widow  shall  not  be 
entitled  to  dower  out  of  such  land."  And  by  s.  7,  "a 
widow  shall  not  be*  entitled  to  dower  out  of  any  land  of 
which  her  husband  shall  die  wholly  or  partly  intestate, 
when,  by  the  will  of  her  husband,  duly  executed  for  the 
devise  of  freehold  estates,  he  shall  declai'e  liis  intention 
that  she  shall  not  be  entitled  to  dower  out  of  such  land,  or 
out  of  any  of  his  land." 

3.  By  s.  9,  "  where  a  husband  shall  devise  any  land 
out  of  which  his  widow  would  be  entitled  to  dower  if  the 
same  were  not  so  devised,  or  any  estate  or  interest  therein, 
to  or  for  the  benefit  of  his  widow,  such  widow  shall  not  be 
entitled  to  dower  out  of  or  in  any  land  of  her  said  hus- 
band, imless  a  contrary  intention  shall  be  declared  by  his 
wUl."  But  by  s.  10,  "  no  gift  or  bequest  made  by  any 
husband  to  or  for  the  benefit  of  his  widow  of  or  out  of  his 
personal  estate,  or  of  or  out  of  any  of  his  land  not  liable 
to  dower,  shall  defeat  or  prejudice  her  right  to  dower,  unless 
a  contrary  intention  shall  be  declared  by  his  wUl." 

II.  Modes  of      II.  By  the  same  statute,  dower  may  also  be  affected  in 


8.  By  a 
daviM. 


(<)  By  B.  1,  "land **  extends  to  other  liereditaments  liable  to  dower. 
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several  other  ways.    Thus  by  s.  5,  "all  partial  estates  ^•^^;^/' 

and  interests,  and  all  charges  created  by  any  disposition  — 

or  will  of  a  husband,  and  all  debts,  incumbrances,  con-  JIJJJT^ys. 
tracts,  and  engagements  to  which  his  land  shall  be  subject 
or  liable,  shall  be  valid  and  effectual  as  against  the  right 
of  his  widow  to  dower."  And  by  s.  8,  "the  right  of  a 
widow  to  dower  shall  be  subject  to  any  conditions,  restric- 
tions, or  directions  which  shall  be  declared  by  the  will  of 
her  husband,  duly  executed  as  aforesaid." 

Notwithstanding  the  5th  section,  and  the  enactment  of 
the  stat.  3  &  4  WilL  4,  c.  104,  which  makes  real  estate 
assets  for  payment  even  of  simple  contract  debts,  dower 
or  freebench  has  priority  over  a  deceased  person's  mere 
creditors  who  had  no  charge  in  his  lifetime  on  his  land  (0- 
But  a  widow  takes  subject  to  a  mortgage  created  by  her 
husband  (u), 

III.  By  s.  11,  of  the  Dower  Act,  "  nothing  in  this  Act  ra.  Agree- 
contained  shall  prevent  any  court  of  equity  from  enforcing  ^^  <Jow«- 
any  covenant  or  agreement  entered  into  by  or  on  the  part 

of  any  husband  not  to  bar  the  right  of  his  widow  to  dower 
out  of  his  lands,  or  any  of  them." 

IV.  By  s.  14,  "  this  Act  shall  not  extend  to  the  dower  iv.  saTing 

daaee. 

of  any  widow  who  shall  have  been  or  shall  be  married  on 
or  before  the  first  day  of  January,  1834,  and  shall  not  give 
to  any  will,  deed,  contract,  engagement,  or  charge  exe- 
cuted, entered  into,  or  created  before  the  said  1st  day  of 
January,  1834,  the  effect  of  defeating  or  prejudicing  any 
right  to  dower." 

In  consequence  of  this  section,  the  dower  of  a  woman 
married  since  the  Ist  January,  1834,  is  not  excluded  by 
the  ordinary  limitations  to  bar  dower  in  a  conveyance 
before  the  Act,  even  though  the  words  be  inserted — "  to 


(0  Spyer  t.  HyaU,  20  Beay.  621 ;         (ic)  Jones  y.  Jones,  4  K  &  J.  861. 
and  aeo  4  K.  &  J.  368. 
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Pr.  II.  T.  5,  tho  intent  that  the  present  or  any  future. wife  of  the  party 

may  not  be  entitled  to  dower  '*  (x). 

This  Act  applies  to  gavelkind  lands ;  sd  that  a  widow 
is  entitled  to  dower  out  of  an  equitable  estate  in  gavel- 
kind (y). 


Pt.  n.  T.  6, 

Cb.  4,  s.  6. 

No  dower  of 
copyholds. 

FreebenclL 


or  what 
freebendl 


Freebtncli  of 
life 


No  fireebench 
of  an  equit- 
able estate. 


Section  VI. 
Of  Freebench, 

Copyholders  not  having  the  freehold  of  the  lands,  their 
widows  are  not  entitled  to  dower.  But  in  most  manors 
there  is  a  custom  that  the  widows  of  copyholders  shall 
have  a  certain  portion  of  their  husbands'  lands  for  their 
suppoi-t,  which  is  generally  called  the  widow's  freebench  («). 
In  most  manors  freebench  consists  of  one  half  of  the  hus- 
band's copyhold ;  in  others,  of  a  third  or  a  fifth ;  and  in 
some  few,  of  the  whole.  It  is  generally  an  estate  for  life, 
and  in  many  manors  it  is  forfeited  by  incontinency  or  a 
second  marriage  (a). 

In  some  manors  freebench  is  incident  even  to  copyholds 
granted  only  for  life  (&). 

By  the  old  law,  equitable  copyhold  estates  are  not 
subject  to  freebench.  And  the  Dower  Act,  which  gives 
dower  out  of  equitable  freehold  estates,  does  not  apply  to 
freebench.  So  that  when  a  surrenderee  dies  before  ad- 
mittance, though  after  entry  on  the  lands,  his  widow  is  not 
entitled  to  freebench  (c). 


(r)  Fry  T.  Nof)U,  20  Beav.  698  ; 
7  D.  M.  &  G.  687;  Clarke  v.  Frank- 
Un,  4  K.  ft  J.  266. 

(y)  Farley  y.  Bonhanhf  2  Johns,  k 
Hem.  177. 

(£)  1  Croiae  T.  10,  c.  8,  §  22 ;  2 
Bl.  Com.  182 ;  Barton,  §  1811. 


(a)  1  Crnise  T,  10,  c.  8,  §  23 ; 
Barton,  §  1811. 

(6)  1  Croiae  T.  10,  c.  8,  §  24. 

(c)  Id.  §  26,  and  T.  12,  c  2,  §  22, 
28 ;  Smith  y.  Adam^  5  D.  M.  &  G. 
712. 
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Tliis  estate,  being  considered  as  a  continuation  of  the  i^-  n.  t.  5, 

'  °  Oh.  4, 8. 0. 

estate  of  the  husband,  is  perfect  without  admittance  {d) ;  — : — -- 
but  when  the  widow  is  admitted  to  her  freebench,   she  ">««^^^- 
holds  as  tenant  to  the  lord,  and  the  heir  is  not  admitted 
during  her  life  (e). 
A  jointure,  whether  legal  or  equitable,  is  a  good  bar  to  Jointure » 

hUT. 

freebench  (/). 

In  general,  freebench  does  not,  like  dower,  attach  on  all  AUenioiona 
the  copyhold  estates  which  the  husband  had  during  the 
coverture,  but  only  on  those  whereof  he  died  seised ;  so 
that  a  copyholder  may  defeat  his  wife's  right  to  freebench 
by  any  species  of  alienation  {(/),  though  it  be  only  by  way 
of  mortgage  (A),  and  even  by  a  surrender  to  the  use  of  his 
wiUft). 

If  a  copyholder  makes  a  lease  for  years,  the  feme  shall  Effect  of  a 
not  be  endowed  of  the  third  part  of  the  rent  and  reversion, 
because  customs  ought  to  be  strictly  pursued,  and  the 
custom  is  only  to  be  endowed  of  the  land.  Yet  it  seems 
after  the  lease  is  ended,  she  shall  be  endowed ;  because 
the  husband  did  die  seised ;  the  possession  of  his  lessee 
being  his  own  possession  (A). 

Even  an  agreement  to  convey,  will,  in  equity,  bar  the  Effect  of  m 

agrvemeut 

widow  of  a  copyholder  of  her  right  to  freebench  (/).  toconyey. 

If  a  copyholder  does  any  act  which  by  the  custom  of  a  Forfeiture  a 

bar. 

manor  amounts  to  a  forfeiture  of  his  estate,  his  wife  will 
thereby  lose  her  freebench  (m). 

Where  the  lord  of  the  manor  conveys  the  freehold  of  the  conTcyance 
land  to  the  copyholder  in  fee,  his  wife  shall  thereby  lose  a  bar. 
her  freebench,  because  the  copyhold  is  destroyed  {n), 

A  general  devise  of  other  lands  will  not  bar  a  widow  of  Frocbcncii 

(d)  Burton,  §  1811.  (h)  1  Cruise  T.  10,  c.  8,  §  86,  37. 

(e)  1  CruUo  T.  10,  c.  8,  §  81.  (i)  Id.  §  88. 
(/)  Id.  §  82.    Bat  ace  WiUU  v.          (Jc)  Id.  §  89,  40. 

fTi^^tf,  84  Bear.  840.  (Q  Id.  §  41. 

{(f)  Id.  §  84  ;   Burton,  §  1311 ;  (m)  Id.  §  45. 

Walk.  Cony.  8rd  ed.  by  Prest.  44.  (n)  Id.  §  46. 

y  2 
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pt.  II.  T.  5,  freebench,  for  the  same  reason  that  it  will  not  bar  dower. 

Ch.  4,  8.  6. 

But  where  it  is  expressed  to  be  in  satisfaction  of  dower, 

barred  by  a 

dovfae.         the  widow  is  then  put  to  her  election  (o). 

Emblements.  Where  frcebcnch  determines  by  the  act  of  God,  there 
shall  be  emblements,  as  in  the  case  of  a  freehold  estate 
for  life.  But  where  it  determines  by  the  act  of  the 
widow,  as  by  incontinency  or  a  second  marriage,  it  is 
otherwise  (p). 

(o)  1  Cruise  T.  10,  c.  8,  §  47.  (p)  1  Cruise  T.  10,  c.  3,  §  28. 
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TITLE  VI. 


OF  ESTATES  OR  INTERESTS  LESS  THAN  FREEHOLD.  PaetIL 

TiTu  VI. 


These  are  of  several  kinds  :•*  Their 

different 

I.  Estates  for  years.  wnd«. 

IT.  Estates  at  will. 

III.  Interests  by  suiferance. 

IV.  Chattel  interests  created  for  special  purposes. 

I.  Of  an  Estate  for  Years. 

An  estate  for  years  is  such  a  right  to  the  possession,  as,  Defiuiuon  of 
either  by  entry  or  by  virtue  of  the  Statute  of  Uses,  is 
clothed  with  the  possession,  as  distinguished  from  the 
seisin  or  ownership,  of  lands  or  tenements,  for  any  number 
of  years  specified  in  the  instrument  creating  the  estate,  or 
to  be  fixed  by  a  person  therein  mentioned,  or  from  year  to 
year,  or  for  a  single  year,  or  any  less  period  denoted  by  one 
of  the  ordinary  divisions  of  time  (a). 

A  lessee  for  years  has  no  seisin  or  ownership  of  the  Explanatory 
lands  or  tenements  (b).  Nor  does  he  acquire  any  estate,  in  ••  to  the 
the  case  of  a  common  law  lease,  until  entry  ;  for  the  mere 
delivery  of  a  common  law  lease  only  gives  him  a  right  of 
entry,  which  is  called  his  interest  in  the  term  of  an  inter- 
esse  termini :  yet  no  intermediate  act  of  the  lessor  or  of  a 
stranger  can  disturb  it  (c).  But  an  estate  for  years  may  be 
created  by  bargain  and  sale  and  in  other  modes,  without 

(a)  See  2  BL  Com.  140,  143 ;  1  and  see  suprft,  Tit.  4,  e.  1. 
CruiBe  T.  8,  e.  1,  §  8.  (c)  Id.  §  10,  12,  13,  19 ;   2  Bl. 

(6)  1  Cruise  T.  8,  o.  1,  §  .10  ;  Com.  ]24 ;  Co.  Lilt  270  a  ;  Watk. 

Walk.  Cony.  3rd  ed.  by  Prest.  19 ;  Cony.  8rd  ed.  by  Freat  20. 
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TiiU  V}  ®^*'^'  under  the  Statute  of  Uses  (rf).  After  entry,  in  the 
case  of  a  common  law  lease,  or  immediately  on  the  de- 
livery of  a  deed  creating  an  estate  for  years  imder  the 
Statute  of  Uses,  which  converts  a  use  into  an  actual  estate, 
the  lessee  or  termor  has  the  possession,  while  the  seisin  or 
ownership  stUl  remains  in  the  freeholder  (c), 
Ajto^the  A  lease  for  years  may  be  made  to  begin  either  at  a 
ftDd  end.  precise  day  or  time,  or  on  some  particular  event,  whether 
certain  or  imcertain ;  but  it  must  be  made  so  as  to  expire 
at  the  furthest  at  a  time  certain,  so  that  its  utmost  dura-» 
tion  may  be  capable  of  being  computed,  although  it  may 
be  made  previously  detenninable,  by  means  either  of  a 
condition  or  of  a  limitation,  on  some  contingent  event  (/). 
Hence,  if  a  lease  is  made  for  twenty-one  years,  if  J.  S.  shall 
live  so  long,  or  if  the  coverture  between  J.  S.  and  D.  S. 
shall  so  long  continue,  or  if  J.  S.  shall  continue  to  be  parson 
of  Dale  so  long ;  these  are  good  leases  for  years :  for  they 
cannot  endure  beyond  the  number  of  years  specified, 
although  they  may  determine  before  the  effluxion  of  those 
years,  in  the  events  fixed  for  the  collateral  determination 
of  the  term.  But  if  a  lease  is  made  for  so  many  years  as 
A.  and  B.  or  either  of  them  shall  live,  not  naming  any 
certain  number  of  years :  or  if  the  parson  of  Dale  makes 
a  lease  of  his  glebe  for  so  long  as  he  shall  be  parson ;  tliis 
is  not  a  good  lease  for  years.  But  if  the  instrument  may 
operate  by  reason  of  livery  of  seisin,  or  may  take  effect  as 
a  grant  of  a  remainder  or  reversion,  it  may  pass  an  estate  of 
freehold,  and  by  so  many  years  will  be  understood  so  much 
time  (g).    If  a  lease  is  made  to  one  for  years,  or  for  years 

(d)  1  Cruise  T.  8,  c.  1,  §  14 ;  c.  1,  2  ;  2  Pres.  Shep.  T.  272,  276  ; 
Watk.  Conv.  8rd  ed.  by  Preet.  20,  Co.  Litt  45  b ;  2  Bl.  Com.  148 ;  1 
21.  Cruise  T.  8,  c.  1,  §  6  ;  Watk.  Conv. 

(e)  1  Cruige  T.  8,  c.  1,  §  10, 12 ;  8rd  ed.  by  Prest  16, 17. 

and  see  supra,  Tit.  4,  c.  1.  {g)  2  Pres.  Shep.  T.  275;  Co.  litt. 

(/)  See  4  Cruise  T.  82,  c.  5,  §  12      45  b. 
—18,  21 ;  see  supra,  Part  XL,  Tit.  1, 
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detenninable  upon  lives,  and  afterwards  a  lease  is  made    JE^^^JKr 

to  another  of  the  same  thing  from  the  end  of  the  former  

lease,  the  commencem^ent  is  sufficiently  certain.  And 
if  there  be  not  any  such  lease,  or  the  lease  to  which 
reference  is  made  is  void,  the  second  lease  will  take  effect 
immediately  (A). 

The  beginning  need  not  be  specified ;  for  if  no  day  of 
commencement  is  named,  it  begins  from  the  making  or 
delivery  of  the  lease  (i).  And  the  duration  of  a  term  may 
be  left  to  be  fixed  by  a  third  person.  Thus,  a  lease  for  so 
m&nj  years  as  J.  S.  shall  name,  is  valid ;  for  though  uncer- 
tain at  first,  yet  when  J.  S.  has  named  the  years  it  is  then 
reduced  to  a  certainty  (A). 

Again,  a  lease  may  be  made  for  two  or  more  definite 
periods,  as  for  seven,  fourteen,  or  twenty-one  years,  at 
either  of  which  periods  the  lessee  may  determine  the 
lease  (Z).  So,  a  lease  may  be  made  "  for  one  year,  and  so 
on  from  year  to  year,"  or  "  not  only  for  one  year,  but  from 
year  to  year,"  and  this  creates  a  tenancy  for  at  least  two 
years  (m).  So,  a  lease  may  be  made  for  one  year,  and  so 
for  two  or  three  years,  or  any  further  term  of  years,  as 
the  lessor  and  lessee  shall  think  fit  and  agree  after  the 
expiration  of  one  year,  and  this  will  be  a  good  lease  for 
two  years  ;  and  after  every  subsequent  year  is  begun,  the 
lease  is  not  determinable  till  that  year  be  ended  (n).  So 
a  lease  may  be  made  from  day  to  day,  or  from  week  to 
week,  for  four  years  ;  and  this  will  be  a  good  lease  for  four 
years  (o). 

This   estate  is  frequently  called  a  term  (terminus) ;  Meaninffof 

the  wora 

because  it  is  bounded  by  a  certain  time.     So  that  the  "tcmi." 
word  term  does  not  merely  signify  the  period  of  time 

{h)  2  Preft.  Shep.  T.  252, 278.  (Z)  4  Croise  T.  82,  c.  5,  §  19, 20. 

(t)  2  Bla.  Com.  148.  (m)  BnrtoD,  §  847,  n. 

{h)  4  Cruiae  T.  82,  c.  5,  §  18  ;  (n)  2  Pros.  Shep.  T.  270,  n.  (18). 

Co.  litt.  45  b.  (o)  2  Pres.  Shop.  T.  270. 
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Fabt  II. 

TiTLl  VI. 


ItitarMM 
termini. 


Tenancy 
from  year  to 
year. 


specified  in  the  lease,  but  the  estate  and  interest  also  that 
passes  for  that  period ;  and  therefore  the  term  may  expire 
during  the  continuance  of  the  time,  as  by  surrender,  for- 
feiture, and  the  like.  And  hence,  if  a  lease  is  granted  to 
A.  for  the  term  of  three  years,  and  after  the  expiration  of 
the  said  term  to  B.  for  six  years,  and  A  surrenders  or  for- 
feits his  lease  at  the  end  of  one  year,  B.'s  interest  shall 
immediately  take  effect.  But  if  the  remainder  had  been 
to  B.  from  and  after  the  expiration  of  the  said  time,  in  this 
case  B.'s  interest  will  not  commence  till  the  time  is  fully 
elapsed,  whatever  may  become  of  A,'s  term  (p).  And 
hence  also,  a  general  gift  of  a  term  of  years  will  pass  all 
the  estate  and  interest  of  the  testator,  without  any  additional 
words  (q). 

A  lease  that  is  to  begin  in  future,  as  well  as  a  common 
law  lease  in  prasenti  before  entry,  is  called  an  interesse 
termini  (r).  An  interesse  termini  is  assignable  and  re- 
leaseable ;  and  an  underlease  may  be  made  by  the  person 
entitled  to  it ;  but  it  cannot  be  surrendered ;  nor  will  it 
occasion  a  merger  (s). 

One  species  of  estate  for  years  is  a  tenancy  from  year  to 
year,  so  long  as  both  parties  please.  This  estate  may  be 
either  created  by  express  words,  or  by  constniction  of  law 
For  a  tenancy  from  year  to  year  (unless  there  is  an  express 
agreement  between  the  parties  to  another  effect)  is  always 
implied,  where  a  tenement  is  occupied  under  a  rent  pay- 
able yearly,  half-yearly,  or  quarterly  (t).  A  tenancy  from 
year  to  year  continues  against  a  grantee  of  the  reversion  (w). 
And  it  does  not  determine  by  the  death  of  the  tenant,  but 


(p)  2  BL  Com.  144;  Co.  Litt.  45 
b ;  1  Cruise  T.  8,  c.  1,  §  5, 6 ;  Walk. 
Conr.  8rd  ed.  by  Prest.  16. 

{q)  6  Cruise  T.  38,  c.  11,  §  82. 

(r)  2  Pres.  Shep.  T.  242,  267; 
Co.  Litt.  46  b,  270  a. 


(«)  Co.  Litt.  46  b ;  2  Pres.  Shep. 
T.  244,  267,  n.  (2),  269;  Burt.  §  61 ; 
Watk.  Cony.  8rd  ed.  by  Prest.  20, 
21, 176—7. 

(0  Burton,  §  864. 

(m)  1  Cruise  T.  9,  c.  1,  §  22. 
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devolves  to  his  executors  or  administrators  (x).    In  the    r^J^Jvi 

absence  of  any  express  agreement  respecting  the  power  of 

determining  the  tenancy  by  notice,  a  tenancy  from  year  to 
year  may  be  determined  by  either  party  at  the  expiration 
of  any  year  of  the  tenancy,  by  giving,  on  one  of  the  usual 
quarter  days,  half  a  year's  notice,  expiring  on  the  quarter 
day  on  which  the  tenancy  commenced.  So  that  an  estate 
from  year  to  year  consists,  in  the  first  instance,  of  a  certain 
term  for  one  year  only,  but  if,  at  the  end  of  the  first  half 
year,  either  party  fails  to  give  half  a  year's  notice  to  quit, 
expiring  on  the  quarter  day  on  which  the  first  year  wiU 
end,  another  year  is  added  to  the  term ;  and  in  like  manner 
a  fresh  year  will  be  added  to  the  term  as  often  as  default 
be  made,  in  giving,  a  similar  half  year's  notice  to  quit, 
expiring  on  the  quarter  day  on  which  each  entire  year  will 
end  (y).  Thus  a  tenancy  commencing  at  Lady-day,  may 
be  determined  by  a  notice  given  on  or  before  Michaelmas- 
day.  But  if  notice  is  not  given  until  after  Michaelmas- 
day,  the  tenancy  cannot  be  determined  until  the  Lady-day 
after  the  next  Lady-day  (z). 

Whether  the  notice  to  quit  is  given  by  the  landlord  or 
the  tenant,  the  party  to  whom  it  is  given  is  entitled  to 
insist  on  it,  and  it  cannot  be  withdrawn  without  the  con- 
sent of  both.  That  consent  creates  a  new  tenancy,  to  take 
effect  at  the  time  when  the  old  one  would  have  expired  if 
the  notice  had  not  been  waived  (a). 

A  tenant  even  from  year  to  year  only  is  affected  with 
constructive  notice  of  what  appears  on  his  lessor's  title  : 
so  that  if  his  lessor  is  under  covenant  not  to  use  the 
premises  for  a  particular  purpose,  the  tenant  is  bound  by 
the  covenant  in  equity  (6). 

(x)  1  Cruifle,  T.  9,  o.  1,  §  24.  (a)  Tai/leur  T.   Wildin,  L.  R.  3 

{i/)  See  Barton,  §  865.  Exeh.  303. 

(z)  6  Jarm.  &  Byth.  by  Sweet,  (&)  WiUon  y.  Hart,  h.  R.  1  Ch. 

666,  n.  (a).  App.  463. 
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PAEf  n.        A  lease  for  years,  however  great  the  number  may  be, 

;^^^ cannot,  by  the  agreement  of  the  parties,  be  made  to  the 

thi  wwutor.  ^^^^  ^^  ^^^  lessee,  nor  entailed  on  the  heirs  of  his  body ; 
and  therefore  if  a  lease  be  made  to  J.  S.  and  his  heirs,  or 
to  J.  S.  and  the  heirs  male  of  his  body,  the  executors  of 
J.  S.,  and  not  his  heirs,  or  heirs  male,  shall  have  it^  and 
may  sell  the  term  (c). 
rente  to  r^       Under  a  trust  to  pay  rents  and  profits  to  a  person  until 
KShcr"^      another  person  attains  the  age  of  twenty-one  years,  the 
comes  of  age.  j^g^j  personal  representatives  of  the  former  will  be  entitled 
to  the  rents  and  profits  until  that  period,  in  case  he  dies 
under  age  (d). 
Holding  In  consequence  of  the  stat  11  Geo.  2,  c  19,  s.  18, 

tenants  giving  written  or  verbal  notice  to  quit,  and  holding 
over,  shall  pay  double  rent  (e).  And  by  the  stat  4  Geo.  2, 
c.  28,  s.  1,  where  any  tenant  holds  over  after  demand  made 
and  notice  in  writing  given  for  delivering  the  possession, 
such  person  so  holding  over  shall  pay  double  the  yearly 
value  of  the  lands  so  detained,  for  so  long  time  as  the  same 
are  detained,  to  be  recovered  by  action  of  debt,  against  the 
recovering  of  wliich  penalty  there  shall  be  no  relief  in 
equity  (/).  The  demand  may  be  made  for  that  purpose 
even  after  the  tenancy  has  expired,  if  the  landlord  have 
done  no  act  in  the  meantime  to  acknowledge  the  continu- 
ance of  the  tenancy  ;  and  he  will  thereupon  be  entitled  to 
double  value  as  from  t&e  time  of  such  demand,  if  the 
tenant  holds  over  (ff).  Where  a  demise  is  for  a  certain 
time,  no  notice  to  quit  is  necessary  at  or  before  the  end  of 
the  term,  to  put  an  end  to  the  tenancy.  But  a  demand  of 
possession  and  notice  in  writing,  &c.,  are  necessary  to 
entitle  the  landlord  to  double  value  (A). 

(c)  2  Prw.  Shep.  T.  271 ;  1  Id.  86 ;  (e)  1  Cmiae  T.  9,  c  2,  §  11, 12. 

Co.  Litt.  888  a ;  Walk  Conv.  8rd  ( f)  Id-  §  6. 

ed.  by  Prest  19.  (g)  Id.  §  10. 

{d   LaxUm  y.  Eedlt,  19  Bear.  821.  (A)  Ibid. 
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Where  leaseholds  for  years  or  for  lives  are  settled  upon    Jf^"i^j- 
several  persons  in  succession,  there,  in  the  absence  of  any  ^^ 
direction  or  indication    to  the  contrary,  the  rule  is,  to  J^^i^gf. 
apportion  the  charges  for  the  renewal  thereof  between  the 
tenant  for  life  and  the  remainderman,  in  proportion  to  the 
enjoyment  they  have  of  the  renewed  lease  (i). 

Every  tenant  for  years  has  incident  to  and  inseparable  Egtorere. 
from  his  estate,  unless  restrained  by  special  agreement,  the 
same  estovers  to  which  tenants  for  life  are  entitled  (k). 

Where  the  determination  of  an  estate  for  years  is  certain.  Emblement*, 
the  tenant  is  not  entitled  to  emblements ;  because  it  was  his 
own  folly  to  sow  when  he  knew  he  could  not  reap.  But 
where  a  term  of  years  is  made  determinable  on  the  death 
of  a  particular  person  who  is  not  the  lessor,  and  he  dies 
before  the  effluxion  of  the  years,  there  the  tenant  is  entitled 
to  emblements.  And  when  a  tenant  for  life  lets  for  years, 
and  the  term  expires  by  the  death  of  the  lessor,  the  lessee 
was,  by  the  old  law,  entitled  to  emblements  in  the  same 
manner  as  a  tenant  for  life  (Z).  .But  by  the  stat  14  &  15 
Vict.  c.  25,  s.  1  (as  we  have  already  seen)  (m),  the  lessee, 
instead  of  having  emblements,  is  to  hold  until  the  expira- 
tion of  the  current  year. 

Long  terms  for  years  are  often  created  for  securing  the  Longterme 
repayment  of  money  lent  on  mortgage,  and  for  other  pur-  "p®!;!^ 
poses.  Prior  to  the  stat.  8  &  9  Vict,  c  112,  such  teiTQS 
did  not  determine  on  the  mere  performance  of  the  trusts 
for  which  they  were  created,  unless  there  was  a  special 
provision  to  that  eflFect ;  but  the  legal  interest  continued  in 
the  trustee,  after  they  were  performed ;  and  at  law  the 
term  continued  to  be  a  term  in  gross,  as  distinct  and 

(i)  2  Spenco'B  Eq.  Jur.  645,  546 ;  (it)  1  Cruise  T.  8,  o.  2,  §  1 ;  2  Bl. 

AindU  Y.  Ha/rc&wrt,  28  Bcav.  311  ;  Com.  144  ;  Co.  Litt.  41  b,  55  b. 

Blahe  r.  Petert,  1  D.  J.  &  Sm.  345 ;  (Q  1  Cruise  T.  8,  c.  2,  §  18;  2  Bl. 

Harris  y.  JGTarm,  82  Bear.  (No.  8)  Com.  145, 

888 ;  Bradford  y.  Brovrnjohn,  L.  R.  (m)  Supra,  p.  170. 
8  Ch.  App.  711. 


220 


OF  ESTATES  FOR  YEARS. 


Pabt  II. 
TreLi  VI. 

Atteodant 
terms. 


separate  from  the  inheritance  as  it  was  at  first  But  in 
equity  the  term  might  become  attendant  on  the  inheritance 
by  express  declaration,  as  where  the  term  was  assigned  to 
a  trustee  in  trust  to  attend  the  inheritance,  or  in  trust  for 
the  purchaser,  his  executors,  admimstmtors,  and  assigns. 
Again,  a  satisfied  termi  might  become  attendant  on  the 
inheritance  by  mere  implication ;  for,  as  equity  always 
considers  who  has  the  right  to  the  land  in  conscience,  if  the 
term  was  not  subject  to  any  ulterior  limitation  to  which 
the  inheritance  was  not  subject,  and  the  owner  of  the  in- 
heritance was  entitled  to  the  whole  trust  of  the  term,  it  was 
attendant  on  the  inheritance  by  implication,  unless  such 
implication  were  rebutted.  This  was  partly  to  protect  the 
inheritance,  and  partly  to  keep  real  estates  in  the  right 
channel,  as  otherwise  the  term,  which  is  often  the  only 
valuable  interest,  would  have  gone  to  the  executor  or 
administrator,  leaving  the  heir  a  mere  nominal  inheritance. 
And  whether  attendant  by  express  declaration  or  by  mere 
implication,  the  tenn  then  followed  the  descent  to  the  heir, 
and  all  the  alienations  made  of  the  inheritance,  or  of  any 
particular  estate  or  interest  carved  out  of  it  by  deed  or  by 
will,  or  by  act  of  law ;  it  was  capable  of  being  entailed 
and  limited  over  after  a  general  failure  of  issue,  provided 
the  inheritance  was  so  entailed  and  limited  over ;  it  was 
not  forfeited  for  felony ;  it  was  not  devisable,  before  the 
late  Wills  Act,  without  the  formalities  requisite  for 
devising  real  estate ;  and,  in  short,  it  was  governed  in 
equity  by  the  same  rules  generally  as  the  inheritanca 

In  consequence  of  satisfied  terms  being  deemed  terms  in 
gross  at  law,  but  capable  of  being  rendered  completely 
subservient  to  the  ownership  of  the  inheritance  in  equity, 
they  were  often  made  of  the  greatest  use  in  protecting  the 
inheritance  from  mesne  estates,  charges,  and  incumbrances. 
Thus,  if  a  bonS.  fide  purchaser  for  valuable  consideration, 
mortgagee,  lessee,  or  other  incumbrancer,  took  a  convey- 
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ance,  lease,  or  assignment,  defective  by  reason  of  some     pa«ttt. 

estate,  charge,  or  incumbrance,  subsequent  to  the  creation  

of  a  long  satisfied  term  for  years,  and  prior  to  his  own 
conveyance,  lease,  or  assignment,  and  of  which  he  had  no 
notice  at  the  time  of  his  contract,  he  might  effectually 
protect  himself  against  all  persons  claiming  under  such 
estate,  charge,  or  incumbrance,  by  taking  an  assignment  of 
the  satisfied  term,  whether  in  gross  or  attendant,  to  a 
trustee  for  himself,  or  by  taking  an  assignment  thereof 
to  himself,  where  he  took  the  conveyance,  lease,  or  assign- 
ment of  the  estate  or  interest  to  be  protected  in  the  name 
of  a  tnistee ;  for  he  might  use  the  legal  estate  in  such 
satisfied  term  to  defend  his  possession  during  the  continu- 
ance of  the  term ;  or,  if  he  had  lost  the  possession,  to 
recover  it  (n). 

A  term  for  years  will  protect  a  purchaser  for  valuable 
consideration  from  the  claim  of  dower,  though  such  pur- 
chaser had  notice  of  the  marriage  at  the  time  of  his  pur- 
chase (o).  But  a  term  standing  out  in  a  trustee  to  attend 
the  inheritance,  will  not  protect  a  purchaser  from  the 
claim  of  dower,  unless  it  is  actually  assigned  to  a  trustee 
for  him  (p). 

Where  a  term  for  years  is  vested  in  a  trustee  upon  an 
express  trust,  a  purchaser  will  not  protect  himself  by 
taking  an  assignment  for  such  term  after  notice  of  the 
trust  (2). 

Where  a  term  for  years  had  been  assigned  to  a  trustee 
for  a  Crown  debtor,  it  would  not  protect  a  purchaser 
against  the  Crown  debts,  although  he  purchased  bonft  fide 
and  without  notice ;  but  where  the  term  has  never  been 
assigned  to  attend  for  the  Crown  debtor,  but  has  been 

(»)  Co.  Lilt.  290  b ;  Story's  £q.  21,  28,  29,  31,  88,  84. 

Jur.  §  998—1002,  and  notes ;  Sogd.  (0)  1  Cruise  T.  12,  c.  8,  §  38. 

ConcUe  View,  477,  486,  486 ;    1  (p)  Id.  §  48. 

CruUe  T.  12,  c.  8,  §  6—10, 18, 16,  (5)  Id.  §  35. 
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assigned  to  a  trustee  for  a  bona  fide  purchaser,  it  will  pro- 
tect him  against  the  Crown  debts  (r). 

The  Court  of  Chancery  will  set  aside  a  term  for  years 
in  favour  of  a  jointress.  And  a  tenant  by  the  curtesy 
is  also  entitled  to  the  aid  of  equity  against  a  trust  term 
assigned  to  attend  the  inheritance  and  set  up  against  hira 
by  the  heir  (s). 

An  attendant  term  might  at  any  time  be  disannexed  by 
the  proper  acts  of  the  parties  in  interest,  and  be  turned  into 
a  term  in  gross  (t). 

By  the  stat.  8  &  9  Vict  c.  112,  s.  1,  every  satisfied  term 
which  was  attendant  on  the  31st  of  December,  1845,  was 
on  that  day  to  cease,  except  that,  if  attendant  by  express 
declaration,  it  shall  afford  the  same  protection  as  it  would 
have  afforded,  if  it  had  continued  to  subsist,  but  had  not 
been  assigned  or  dealt  with  after  that  day.  And  by  s.  2, 
every  term  which,  after  the  31st  of  December,  1845,  shall 
become  satisfied  and  attendant,  shall  cease  immediately 
upon  the  same  becoming  so  attendant  The  words  are 
these : — 

"Every  satisfied  term  of  years,  which,  either  by  express 
declaration  or  by  construction  of  law,  shall  upon  the  31st 
day  of  December,  1845,  be  attendant  upon  the  inheritance 
or  reversion  of  any  lands,  shall  on  that  day  absolutely 
cease  and  determine  as  to  the  land  upon  the  inheritance 
or  reversion  whereof  such  term  shall  be  attendant  as  afore- 
said, except  that  every  such  term  of  years  which  shall  be 
so  attendant  as  aforesaid  by  express  declaration,  although 
hereby  made  to  cease  and  determine,  shall  afford  to  every 
person  the  same  protection  against  every  incimibrance, 
charge,  estate,  right,  action,  suit,  claim,  and  demand  as  it 
would  have  afforded  to  him  if  it  had  continued  to  subsist, 
but  had  not  been  assigned  or  dealt  with,  after  the  said  31st 


(r)  Sugd.  Concise  View,  484. 
(«)  1  Cruise  T.  12,  c.  3,  §  49. 


(0  Stoiy'ii  Eq.  Jur.  1002 ;  1  Crnise 
T.  12,  c.  3,  §  26—7. 
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day  of  December,  1845,  and  shall,  for  the  purpose  of  such    ^^'^''"j 


protection,  be  considered  in  every  Court  of  law  and  of 
equity  to  be  a  subsisting  term."     (Sect.  1.) 

"  Every  term  of  years  now  subsisting  or  hereafter  to  be 
created,  becoming  satisfied  after  the  said  31st  day  of  De- 
cember, 1845,  and  which,  either  by  express  declaration  or 
by  construction  of  law,  shall  after  that  day  become  atten- 
dant upon  the  inheritance  or  reversion  of  any  lands,  shall 
immediately  upon  the  same  becoming  so  attendant  abso- 
lutely cease  and  determine  as  to  the  land  upon  the  inheri- 
tance or  reversion  whereof  such  term  shall  become  attendant 
as  aforesaid."     (Sect.  2.) 

"  In  the  construction  and  for  the  purposes  of  this  Act, 
unless  there  be  something  in  the  subject  or  context  repug- 
nant to  such  construction,  the  word  '  lands '  shall  extend  to 
all  freehold  tenements  and  hereditaments,  whether  corpo- 
real or  incorporeal,  and  to  all  such  customary  lands  as  will 
pass  by  deed,  or  deed  and  admittance,  and  not  by  sur- 
render, or  any  undivided  part  or  share  thereof  respectively ; 
and  every  word  importing  the  singular  number  only  shall 
extend  and  be  applied  to  several  persons  or  things  as  well 
as  one  person  or  tiling ;  and  every  word  importing  the 
masculine  gender  only  shall  extend  and  be  applied  to  a 
female  as  well  as  a  male."    (Sect.  3.) 

According  to  the  true  construction  of  this  statute,  a 
satisfied  term  was  intended  to  protect  the  person  for  whose 
benefit  it  was  assigned  to  attend  the  inheritance  ;  for  the 
statute  does  not  mean  that  the  term  is  to  subsist  to  protect 
the  party  entitled  to  the  inheritance,  in  whomsoever  the 
right  may  be  shown  to  be.  So  that  the  tenn  cannot  be  set 
up  by  a  person  claiming  adversely  to  the  peraon  for  whose 
benefit  the  assignment  was  made  (u). 

The  modern  doctrine,  contrary  to  former  decisions,  is,  Prwumcd 

(tt)  Doe  d.  Cadwdader  y.  Price,  IC  M.  &  W.  603. 
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tliat  down  to  the  passing  of  the  stat.  8  &  9  Vict.  c.  112,  the 
surrender  of  a  term  which  had  been  assigned  to  attend  the 
inlieritance  is  not  to  be  presumed  from  mere  lapse  of 
time  (x).  Where  a  term  has  been  assigned  to  attend  the 
inheritance,  a  surrender  ought  not  to  be  presumed,  unless 
there  has  been  a  dealing  with  the  estate  in  a  way  in  which 
reasonable  men  and  men  of  business  would  not  have 
dealt  with  it  unless  the  term  had  been  put  an  end  to  (y). 

Terms  for  years  in  copyholds  may  be  created  by  sur- 
render ;  and  these  are  true  customary  estates.  But  the 
practice  is  not  usual  (z). 


II.  0/  an  Estate  at  WiU. 


Definition  of 
tBls  estate. 


Created  by 

express 

words. 


How  this 
estate  is 
determined. 


An  estate  at  will  is  an  estate  which  simply  confers  a 
right  to  the  possession  of  lands  or  tenements,  for  such  in- 
definite period  as  both  parties  shall  concur  in  choosing  that 
it  shaU  continue. 

An  estate  at  wUl  may  be  created  by  words  expressive  of 
an  intention  that  the  one  party  shall  have  the  possession 
at  the  will  of  both  or  either  of  them.  But  although  this 
estate  may  be  created  by  words  which  only  express  that 
the  estate  is  to  be  at  the  will  of  the  lessor  or  of  the  lessee  ; 
yet  every  estate  at  wUl  is  in  law  at  the  will  of  both 
parties  (a). 

An  estate  at  will  is  determined  by  the  death  of  either 
party  (&)  ;  except  that  if  either  party  dies  before  the 
rent  is  due,  the  estate  at  will,  if  it  is  in  a  house,  shall 
continue  until  the  next  rent  day ;  and,  if  it  is  in  lands. 


(x)  Doe  d.  Sari  of  Egremont  y. 
Langdon,  12  A.  &  £.  (N.  S.)  711 ; 
CoUreU  y.  Svghes,  15  Com.  Bench 
R.  582. 

(y)  Wilde,  C.  J.,  in  Garrard, 
dem.,  Twh,  ten.,  8  Mann.  Gr.  &  Sc. 


249. 

(z)  Burton,  §  1314. 

(a)  See  1  CruiBe  T.  9,  c.  1,  §  5 ; 
Co.  Litt  55  a ;  Watk.  Conv.  8rd  ed. 
by  Prest.  2—4. 

(I)  Id.  §  18,  and  c.  2,  §  1. 
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commencing  at  Michaelmas,  it  shall  continue  until  the    J^"H; 

summer  profits  are  received  by  the  representatives  of  the  ■ 

tenant. 

It  may  also  be  determined  by  the  dissent  of  either 
party  (c).  The  lessor  may  determine  it  by  an  express 
declaration  that  the  lessee  shall  hold  no  longer,  which 
must  either  be  made  on  the  land,  or  else  notice  of  it  given 
to  the  lessee  (d).  But  any  act  of  ownership  exercised  by 
the  landlord  which  is  inconsistent  with  the  nature  of  this 
estate,  will  also  operate  as  a  determination  of  it.  Thus,  if 
he  enters  on  the  land  and  cuts  down  trees  demised,  or 
makes  a  feofiftnent  or  a  lease  for  years  to  commence  im- 
mediately, the  estate  at  will  is  thereby  determined.  On  the 
other  hand,  any  act  of  desertion,  or  any  act  inconsistent 
with  this  estate  which  is  done  by  the  tenant,  will  also 
operate  as  a  determination  thereof.  Thus,  if  the  tenant 
assigns  over  the  land  to  another,  or  commits  an  act  of 
waste,  his  estate  is  thereby  determined.  But  a  verbal 
declaration  by  the  lessee  that  he  will  not  hold  the  lands 
any  longer,  does  not  determine  the  estate,  unless  he  also 
waives  the  possession  (e). 

Although  either  party  may  determine  the  tenancy  at  Bent  and 
any  time,' yet  neither  party  can  thereby  unfairly  prejudice  ond«t«nni- 

nAtloa  of  tti6 

the  other  in  regard  to  the  rent  or  emblements.  So  that,  *«nM<T. 
if  the  lessee  determines  the  tenancy  before  the  day  on 
which  the  rent  is  due,  he  must  still  pay  the  rent  up  to 
that  day ;  but  where  the  lessor  determines  the  tenancy 
at  such  a  time,  he  loses  the  rent.  On  the  other  hand, 
if  the  lessor  determines  the  tenancy  before  the  com  or 
other  produce  is  reaped  or  gathered  in,  the  lessee  shall 
still  have  the  emblements,  and  free  ingress,  egress,  and 
regress,  to  take  them  away ;  but  where  the  lessee  deter- 

(c)  Walk.  Conv.  8rd  ed.  by  Presi.      Litt.  55  b. 

1, 2.  (e)  Id.  §  12 ;  Co.  Litt  55  b,  and 

(d)  1  Cruiie  T.  9,  c.  1,  §  11 ;  Co.      n.  15. 
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pabt  n. 

TwmVI. 


Estate  a( 
wQl  is  not 
Msignable. 


It  seldom 
arises. 


mines  the  tenancy  at  such  a  time,  he  loses  the  emble- 
ments (/). 

As  the  lessor  may  determine  the  tenancy  at  any  time,  a 
tenant  at  will  has  nothing  that  can  be  granted  by  him  to  a 
third  person.  And  therefore,  if  a  tenant  at  will  assigns 
over  his  estate  to  another,  who  enters  on  the  land,  he  is  a 
disseisor  {g). 

It  is  no  longer  usual  to  create  tenancies  at  will  by  ex- 
press words ;  and  the  Courts  lean  strongly  against  implying 
them,  and  incline  rather  to  construe  demises  for  uncertain 
terms  or  void  leases,  especially  where  an  annual  rent  is 
resen'^ed,  as  creating  tenancies  from  year  to  year  (A).  And 
even  where  a  parol  agreement  is  void  under  the  Statute  of 
Frauds,  it  is  a  tenancy  from  year  to  year ;  because,  though 
the  statute  says  it  shall  be  only  an  estate  at  will,  the 
meaning  of  the  statute  is,  that  such  an  agreement  shall  not 
operate  as  a  term  (z). 


III.  Of  an  Interest  by  Sufferance, 

DefiniuoB.  An  interest  by  sufferance  is  an  interest  which  arises 
where  a  person  comes  into  possession  of  land  by  lawful 
title  otherwise  than  by  act  of  law,  but  keeps  it  longer  than 
he  has  any  title  to  i^etain  it.  Thus,  if  a  tenant  pour  autre 
vie  continues  in  possession  after  the  death  of  cestui  que 
vie,  or  a  tenant  for  years  after  his  term  is  expired,  or  a 
lessee  at  will  after  the  death  of  the  lessor,  without  any 
fresh  leave  from  the  owner  of  the  estate,  the  person  so 
holding  over  is  a  tenant  at  sufferance.     But  no  man  can  be 


(/)  2  Bl.  Com.  145—7;  1  Cruwe 
T.  9,  c  1,  §  8,  13;  Co.  Litt.  65  a, 
55  b,  56  a. 

(g)  2  Bl.  Com.  145 ;  1  Croise  T.  9, 
c.  1,  §  6 ;  Burton,  §  19 ;  Walk.  Cobt. 


drd  ed.  bj  Freat.  1. 

(k)  2  Bl.  Com.  147 ;  1  Craiae  T.  9, 
c.  1,  §  1^21 ;  Watk.  Coot.  3rd  ed. 
by  Prest.  3. 

(»)  1  Cruiae  T.  9,  e.  1,  {  20,  21. 
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tenant  at  suflferance  of  the  Sovereign :  such  a  tenant  hold-     pa»t  ii. 


ing  over  is  considered  an  absolute  intruder  (k). 
Where  a  person  comes  to   a  particular  estate   by  act  Holding  over 

*  X  ^  by  a  person 

of  law,  and  continues  to  hold  it  beyond  the  proper  time,  to*by5S*5f 
as  if  a  guardian  after  the  full  age  of  the  heir  continues  ^^' 
in  possession,  he  is  not  a  tenant  at  sufferance,  but  an 
abator  (/). 
A  tenant  by  sufferance  is  in,  not  by  the  consent,  but  Abwnoe  of 

privity  to 

only  by  the  laches  of  the  owner ;  so  that  there  is  no  privity  JJgJJ^  • 
between  them;  and  hence,  the  owner  cannot  release  to 
the  tenant  by  sufferance  (m). 


IV.  Of  Chattel  Interests  created  for  special  Purposes. 

There  are  some  interests  created  for  the  purpose  of 
raising  money  out  of  lands  or  tenements,  which  are  con- 
sidered as  chattel  interests. 

Thus,  where  a  testator  devises  lands  to  his  executors,  intew»t»by 

devise  for 

"for  payment  of  his  debts  and  until  his  debts  be  paid,"  JJJ2*"*°' 
this  gives  them  a  chattel  which  has  no  relation  to  the  life 
of  the  persons  in  whom  it  is  vested,  but  is  bounded  by  the 
period  when  the  purpose  for  which  it  was  created  may 
happen  to  be  accomplished ;  so  that,  if  the  debts  be  paid 
in  the  surviving  executor's  lifetime,  it  will  cease ;  and  on 
the  other  hand,  if  they  be  not  paid  in  his  lifetime,  it  will 
go  to  his  executors,  instead  of  ceasing  upon  his  death  (ti). 

And  where  the  owner  of  land  grants  a  rent  out  of  it  to  interMts  for 

raising 

another,  with  a  clause  enabling  him,  when  the  rent  shall  jjjeara  of 
be  in  arrear,  to  enter  upon  the  land,  and  take  the  profits 
until  the  arrears  be  satisfied,  if  the  grantee  of  the  rent 
enters  pursuant  to  that  clause,  he  has  a  chattel  interest, 

(k)  2  Bl.  Com.  152  ;  1  Cruise  T.  9,  Litfc.  271  a. 

c.  2,  §  12  ;  Co.  Litt.  57  b,  570  b,  (m)  Co.  Litt.  270  b,  and  n.  1. 

n.  1 .  (»)  Co.  Litt.  42  a ;  Burton,  §  866  ; 

(0  I  Cruitc  T.  9,  c.  2,  §  2 ;  Co.  1  Cruise  T.  8,  c.  1,  §  6. 

Q2 
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Paet  II. 
TiTLi  vr. 
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maintain 
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8totut« 
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elegit. 


the  duration  of  which  is  bounded  by  the  accomplishment 
of  the  required  purpose,  namely,  the  raising  the  amount  of 
such  arrears  (o). 

Again,  if  a  man  devises  lands  to  his  wife  till  his  son 
comes  of  age,  to  provide  his  children  with  necessaries,  this 
is  a  chattel  interest  which  does  not  determine  in  case  of 
the  death  of  the  wife  before  the  son  comes  of  age,  but  goes 
to  her  executors  (p). 

Of  a  similar  nature  are  estates  by  statute  merchant, 
statute  staple,  and  elegit,  the  duration  of  which  is  measured 
by  the  satisfaction  of  a  debt  (g).  These  will  be  more  par- 
ticularly noticed  in  a  subsequent  part  of  this  work. 


(o)  See  Burton,  §  867. 

ip)  6  Cruise  T.  38,  c.  13,  §  46. 


{q)  Burton,  §  868 ;  Co.  Litt.  42  a. 
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TITLE  VII. 

OF  ESTATES  OR  INTERESTS  IN  SEVERALTY  AND  IN 

COMMUNITY. 

With  reference  to  the  several  or  joint  character  of  the     pamii. 
ownership,  real  property  is  held —  - 

I.  In  severalty. 

II.  In  community  :  ie., 

1.  In  joint  tenancy, 

2.  By  entireties, 

3.  In  coparcenary, 
4  In  common. 

Things  personal  may  belong  to  their  owners  not  only  in 
severalty,  but  also  in  joint  tenancy,  or  in  common,  or  by 
entireties.  But  chattels  cannot  be  vested  in  coparcenary, 
because  they  do  not  descend  from  the  ancestor  to  the 
heir  (a). 

(a)  2  Bl.  Com.  899 ;  Co.  Litt.  182  a ;  Litt.  819,  821. 
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CHAPTER  I. 

OF  AN  ESTATE  IN  JOINT  TENANCY,  AND  OF  A  TENANCY 

BY  ENTIKETIES. 


Section  I. 
Of  the  General  Law  as  to  Joint  Tenancy, 

pt.  ir.  T.  T,  An  estate  or  interest  in  joint  tenancy  is  a  joint  interest  of 

Gh   1    B    1 

— '  '  '  two  or  more  persons  during  their  joint  lives,  with  benefit 
^  of  survivorship  between  or  among  them,  created  by  a  limi- 
tation of  real  or  personal  property  for  any  estate,  to  two  or 
more  persons  as  joint  tenants  or  in  joint  tenancy,  or  to 
them  indefinitely,  without  any  words  importing  a  distinct- 
ness of  interest  in  each.  Thus,  if  a  life  estate  is  given  to 
A.,  B.,  and  C,  indefinitely,  and  one  dies,  the  whole  belongs 
to  the  other  two,  for  their  lives,  by  suiTivorship  ;  and  if  a 
second  dies,  the  whole  belongs  to  the  sole  sur\'ivor  for  his 
life.  So,  if  an  estate  in  fee  is  given  to  A.  and  B.,  each 
during  their  joint  lives  has  a  fee,  but  on  the  death  of  one 
of  them  the  whole  estate  belongs  to  the  survivor  in  fee  (a). 
So  when  legacies  are  given  "  to  a  person  and  her  children," 
without  any  words  of  severance,  she  having  children  at  the 
date  of  the  will,  the  legatees  will  take  as  joint  tenants  (J). 
And  under  a  limitation  to  the  next  of  kin  simpliciter,  the 
father,  mother,  and  children,  if  living,  will  all  take  as  joint 
tenants  (c).     The  grant  of  an  estate  to  two,  and  the  sur- 

(a)  See  2  Bl.  Com.  180 ;  2  Cruise  (h)  2  Rop.  Leg.  by  White,  1360. 

T.18,  c.l,  §2,  andT.  38,  c.  14,  §3;  (c)    Withy  v.  Mangles,   4  Bear. 

Litt.  277,  280,  283 ;  2  Jarm.  WilU,  868  ;  10  01.  &  Fin.  215. 
2Dd  ed.  207. 
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vivor  oi  them,  and  the  heirs  of  the  survivor,  does  not  make  p».  ii.  t.  7, 

ch.  I,  B.  1. 

them  joint  tenants  in  fee,  but  gives  them  an  estate  of  free-  

hold  during  their  joint  lives,  with  a  contingent  remainder 
to  the  survivor  (d). 

All  natural  persons  may  be  joint  tenants:  but  bodies  who  may  be 

^  ./  ii  ?  joint  tenanU. 

politic  or  corporate  cannot  be  joint  tenants  with  each 
other.  Nor  can  the  Sovereign  or  any  other  corporation, 
whether  sole  or  aggregate,  be  joint  tenant  with  a  natural 
person  («). 

Joint  tenants  necessarily  have  equal  shares  (/).    But  Bquautj. 
there  are  some  cases  in  which  there  may  be  a  joint  tenancy  o^om  Sm 
without  an  equal  right  of  survivorship.    Thus  if  lands  are  Burrironhip. 
let  to  A.  and  B.  during  the  life  of  A,  if  B.  dies.  A,  shall 
have  all  by  survivorship;  but  if  A.  dies,  B.  shall  have 
nothing  (g). 

If  a  inft  is  made  to  two  persons  for  their  lives,  who  oifttotwo 

for  their 

are  not  husband  and  wife,  this  is  understood  as  extend-  "▼«•• 
ing  to  the  life  of  the  survivor,  and  the  parties  are  joint 
tenants  (A). 

If  a  gift  is  made  to  two  persons  of  the  same  sex,  or  two  joint 
persons  of  different  sexes  who  cannot  lawfuUy  intermany.  ^^" 
or  two  persons  of  one  sex  and  a  third  of  another  sex,  and  {^^^J}**^" 
to  the  heirs  of  their  bodies,  or  the  heirs  of  their  respective 
bodies,  they  have  an  estate  in  joint  tenancy  for  their  lives, 
and  yet  they  have  several  inheritances  in  tail  (j).    And  so, 
where  a  testatrix  devised  to  two  women,  M.  and  J.,  to  hold 
to  them,  their  heirs  and  assigns,  for  ever ;  but  in  case  they 
should  both  die  without  issue,  then  she  devised  to  two 
others,  to  hold  to  them,  their  heirs  and  assigns,  for  ever,  as 

{d)  Co.  Litt.  191  a,  n.  1.  t.  Bumie,  18  Bear.  213. 

(0  2  Cruise  T.  18,  c.  1,  1 88.  (i)  2  Cruiae  T.  18,  c.  1,  §  7—10  ; 

(/)  Watk.    Conr.    8rd   cd.  by  Co.  Litt.  182  ^— 184  a ;  2  Jann. 

Preat.  79.  Wiila,  2nd  ed.  206  $  WatkuCony.  3rd 

{g)  2  Cruise  T.  18,  c.  1,  a.  82.  ed.  by  Preat.  80 ;  Rt  Tiverton  Mar- 

(h)  Burton,  §  786 ;  aee  remarks  het  Act^ex  parte  Tanner,  20  Bear, 

of  Sir  J.  BomiUy,  M.B.,  in  Moffatt  374. 
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Pf .  II.  T.  T,  tenants  in  common ;  it  was  held,  that  M.  and  J.  did  not 

Ch.  1,  g.  1.  ' 

take  as  tenants  in  common  for  life,  but  as  joint  tenants  for 

life,  with  several  inheritances  in  tail ;  so  that  on  the  death 
of  M.  leaving  issue,  J.  became  entitled  to  the  whole  for 
life,  and  after  the  death  of  J.  without  issue,  the  heirs  of 
the  body  of  M.  became  entitled  to  it  (k).  Persons  having  a 
joint  estate  for  life  with  several  inheritances  in  tail  cannot 
convey  away  the  inheritance  distinct  from  their  ownership 
for  life,  because  it  is  divided  only  in  supposition  and  con- 
sideration of  law  (I), 

Joint  Joint  tenancy  cannot  arise  by  descent  or  act  of  law, 

tenanqr 

«jf^«*~    but  merely  by  purchase  or  acquisition  by  the  act  of  the 

^*"  parties  (m). 

E«5eptioM         Except  in  the  case  of  trusts  executory  (n),  limitations 

cSSStj^*"  which  confer  an  estate  in  joint  tenancy  at  law,  will  have 
the  same  effect  in  equity,  when  there  are  no  circumstances 
which  afford  groimds  for  a  departure  from  the  rule  of  law ; 
so  that,  where  two  or  more  persons  purchase  lands,  and 
advance  the  money  in  equal  shares,  and  take  a  conveyance 
to  them  and  their  heirs,  this  is  a  joint  tenancy.  But  joint 
tenancy  is  not  favoured  in  equity,  because  "  equity  de- 
lighteth  in  equality,"  and  therefore  leans  against  the  right 
of  survivorship,  as  giving  the  survivor  a  great  advantage 
over  the  other  party ;  so  that  courts  of  equity  will  lay  hold 
of  any  circumstances  which  will  enable  them  to  vary  in 
this  respect  from  their  practice  of  following  the  law.  Thus, 
if  two  persons  advance  a  simi  of  money  by  way  of  mort- 
gage, and  take  a  mortgage  to  them  jointly,  and  one  of  them 
dies,  his  representatives  will  be  entitled  to  his  proportion 
as  a  trust.  So,  if  two  persons  jointly  purchase  an  estate, 
and  pay  unequal  proportions  of  the  purchase  money,  and 

(Je)  ForreH  r,  WhiUway^  8  Exch.  (m)  2  Bl.  Com.  181 ;  Watk.  Conr. 

867.  8rd  ed.  by  Frest.  79. 

(0  2  CniiBe  T.  18,  c.  1,  §  10;  (n)  2  Jarm.  Wills,  2nd  ed.  210. 
2  Pres.  Shep.  T.  248. 
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take  the  conveyance  in  their  joint  names  ;  in  case  of  the  ^j^n-  t.^t, 

death  of  either  of  them,  there  will  be  no  survivorship,  but  

they  will  be  deemed  to  be  purchasers  in  the  nature  of 
partners,  and  to  have  intended  to  hold  the  estate  in  propor- 
tion to  the  sum  which  each  advanced  (p).  And  where  real 
or  personal  estate  is  purchased  for  a  trade  partnership  pur- 
poses and  on  a  trade  partnership  account,  the  legal  estate, 
in  whomsoever  it  may  be  vested,  is  in  equity  deemed  to  be 
partnership  property,  not  subject  to  survivorship  (p). 

Joint  tenants,  as  such,  have  one  and  the  same  interest.  JtiSrt' 
As  joint  tenants,  one  cannot  have  one  quantity  or  portion 
of  ownership  or  interest,  and  another  a  different  quantity 
or  portion  of  ownership  or  interest.  Thus,  one  joint  tenant, 
as  such,  cannot  be  tenant  for  life,  and  another  for  years ; 
one  cannot  be  tenant  in  fee,  and  another  tenant  in  taiL 
But  the  estate  of  one  joint  tenant  in  fee  may  be  subject  to 
divestment  in  the  event  of  his  becoming  a  survivor,  and 
then  a  particular  event  happem'ng,  such  as  that  of  his 
dying  without  issue  (jj).  And,  on  the  other  hand,  one 
joint  tenant,  in  addition  to  the  portion  of  ownership  or 
interest  in  respect  of  which  he  is  denominated  a  joint 
tenant,  may  have  an  ulterior  portion  of  ownership  or  in- 
terest, as  tenant  in  severalty.     Thus,  if  land  is  granted  to 

A.  and  B.  for  their  lives,  and  to  the  heirs  of  A,  here  A.  and 

B.  are  joint  tenants  of  the  freehold  during  their  respective 
lives,  and  A.  has  a  remainder  in  fee  in  severalty.  And  if 
land  is  given  to  A  and  B.  and  the  heirs  of  the  body  of  A, 
here  both  have  a  joint  estate  for  life,  and  A.  has  a  several 
remainder  in  tail  (r).    Yet  it  would  seem,  that,  for  the 

(o)  Story*BEq.  Jnr.  §  1206 ;  Coote  899 ;  Sagd.  Concise  View,  553. 

Mortg.  168,  ed.  8 ;  2  Cruise  T.  18,  (q)  Bdwarda  v.  /ones,  88  Bear, 

c.  1,  §  38 ;  2  Spenoe's  Eq.  Jur.  206,  848. 

207,  n.  (a),  214 ;  1  Sugd.  Concise  (r)  See  2  Bl.  Com.  181 ;  2  Cruise 

View,  558.  T.  18,  c.  1,  §  4,  5,  6,  12,  18  ;  LitU 

(p)  Story's  Eq.  Jur.  §  1207 ;  2  s.  285. 
Spence's  Eq.  Jur.  207 ;  2  Bl.  Com. 
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Pf.  II.  T.  T,  purpose  of  granting,  both  estates  of  A,  are  consolidated,  so 

that  the  fee  simple  or  fee  tail  cannot  be  granted  as  an 

interest  distinct  from  the  estate  for  life  (5). 
Unity  of  Joint  tenants  have  also  unity  of  title :  their  estate  must 

title.  •^ 

be  created  by  one  and  the  same  act,  whether  legal  or 
illegal ;  as  by  one  and  the  same  grant,  or  by  one  and  the 
same  disseisin.  But,  although  some  of  the  persons  to 
whom  an  estate  is  limited  be  in  by  the  common  law,  and 
others  by  the  Statute  of  Uses,  yet  they  will  take  in  joint 
tenancy  (f), 

Jj^*yo'  At  the  common  law,  unity  of  time  is  necessary  :  the  in- 

terests of  the  joint  tenants  must  vest  at  one  and  the  same 
time.  But  in  the  case  of  deeds  under  the  Statute  of  Uses, 
and  in  the  case  of  devises  and  bequests,  this  is  not  neces- 
sary (w). 

Unity  of  Lastly,  there  must  be  unity  of  possession.    Joint  tenants 

are  said  to  be  seised  per  my  et  per  tout,  which  is  explained 
by  some  writers  to  mean,  by  the  moiety,  part,  or  share, 
and  by  the  whole,  and  by  other  writers,  by  no  part  and  by 
the  whole,  that  is,  of  nothing  separately,  but  of  the  whole 
conjunctively.  Each  has  an  undivided  moiety  of  the  whole, 
and  not  the  whole  of  an  undivided  moiety  (x).  And  they 
liave  but  one  joint  freehold  (y). 

iwMtm  ^'  ^^^  although  each  joint  tenant  is  said  to  be  seised  of 
the  whole,  yet  he  cannot  alien  or  forfeit  more  than  his  own 
share ;  and  if  all  join  in  a  conveyance,  each  gives  but  his 
own  part  (z), 

^^^^         If  one  joint  tenant  grants  a  common  or  a  way,  or  makes 

(»)  Co.  Litt.  184  b,  and  n.  2.  McGregor  v.  McGregor,  1  D.  F.  & 

(0  2  Cruiae  T.  18,  c.  1,  §  23.  J.  63. 

(«)  See  2  Bl.  Com.  181 ;  2  Pres.  (x)  2  Bl.  Com.  182 ,-  Co.  Litt. 

Shep.  T.  235  ;  Co.  Litt  188  a,  and  186  a ;  the  Lair-French  Diet. ;  1 

n.  13;  2  Craiae  T.  18,  c.  1,  §  18  ;  Ste.  Com.  4th  ed.  360  (n);  6  Jarm. 

Watk.  Cony.  8rd  ed.  by  Prest.  81—2 ;  &  Byth.  by  Sweet,  688. 

2  Jarm.  Wills,  2nd  ed.  207—210 ;  (y)  Co.  Litt.  188  b. 

KfMoorthy  t.  Ward,  11  Hare,  196 ;  (2)  Burton,  §  86 ;  Co.  Litt.  186  a. 
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a  charge,  as  distinguished  from  an  alienatiou,  it  is  good  as  i^.  u.  t.  r, 

against  himself;    but  if  he  dies  in  the  lifetime  of  the   '• — 

other,  it  does  not  aflfect  the  survivor ;  for  jus  accrescendi 
prsefertur  oneribus  (a).  So,  if  one  joint  tenant  acknow- 
ledges a  recognisance  or  a  statute,  and  dies  before  execu- 
tion had,  it  shall  not  be  executed  afterwards.  But  if 
execution  be  sued  in  the  life  of  the  conusor,  it  shall  bind 
the  survivor  (6). 

If  there  are  two  joint  tenants  in  fee  or  for  life,  and  one  lbmb  byoiw 
of  them  makes  a  lease  for  years  to  a  stranger,  it  will  be  .*  **    ***"  * 
good  against  the  survivor,  even  though  such  lease  does  not 
commence  till  after  the  death  of  the  joint  tenant  who  made 
it ;  because  it  is  a  kind  of  alienation  (c). 

Estates  which  are  held  in  joint  tenancy  are  not  subject  ^^^^J2L*^^ 
to  dower  or  curtesy  (rf). 

If  the  lessee  of  two  joint  tenants  surrenders  his  lease  to  surrender 

bj  IWBM. 

one  of  them,  it  shall  enure  to  both,  because  of  the  privity 
or  relation  of  their  estate  (e). 

One  joint  tenant  cannot  make  a  feoffment,  as  such,  of  conveywice: 
his  part  of  the  land  to  his  companion ;  because  the  latter  ^^ 
is  already  seised  per  my  et  per  tout.  But  he  may  release 
to  his  companion ;  and  an  intended  deed  of  feoffment  by 
one  joint  tenant  to  another  would  operate  as  a  release  (/). 
And  even  joint  tenants  of  a  copyhold  (having  been  admitted) 
may  convey  their  shares  to  each  other  by  release  (cf). 

Upon  the  same  principle  of  entirety  of  interest,  joint 
tenants  could  not  grant,  or  bargain  and  sell,  or  surrender, 
or  devise  to  each  other,  or  exchange  with  each  other,  at 
common  law.     But  one  may  lease  his  part  to  the  other 

(a)  2  Oraise  T.  18,  c.  1,  §  53 ;  Co.  {e)  2  Bl.  Com.  182. 

Litt.  184  b,  186  a.  (/)  1  Pres.  Shop.  T.  205  ;  2  Id. 

(&)  Co.  LiH.  184  b.  327  ;  2  Cruise  T.  18,  c.  2,  §  22  ;  4 

{e)   2  Craiae  T.  18,  c.  1.  §  67;  Id.  T.  32,  c  6,  g  23;  Watk.  Cony. 

Litt.  8.  289 ;  Co.  Litt.  186  a.  3rd  ed.  by  Prest.  82—3. 

(d)  1  Cruise  T.  18,  c.  1,  §  62,  and  (g)  Burton,  §  1808,  a. ;  Co.  Litt. 

T.  5,  0.  2,  g  22.  69  a,  n.  2. 
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Pt 
Ch 


hT  Ji'^'  ^^^^  ^^^  usual  incidents  of  a  reversion  and  the  right  to 

distrain  for  rent  (A). 

For  the  same  reason  that  a  feoffment  was  not  the  proper 
mode  of  conveyance  by  one  joint  tenant  to  another,  an 
equivalent  to  livery,  that  is,  a  conveyance  by  lease  and 
release  was  not  necessary.  Yet,  before  the  abolition  of  the 
lease  for  a  year,  conveyancers,  from  an  abundance  of  cau- 
tion, generally  adopted  the  lease  and  release,  fearing  that 
the  joint  tenancy  might  have  been  previously  severed; 
in  which  case  a  mere  release  would  not  have  been  suffi- 
cient (i). 


Pr.  n  T.  T, 
Ch.  1,  ■.  S. 

I.  Dettnic- 
tkm  of  QiiitT 
of  title. 

By  aJiena- 
tionor 
lease  to  a 
■tranger. 


Section  IL 
Of  the  Destruction  of  Joint  Tenancy. 

I.  An  estate  in  joint  tenancy  is  destroyed  by  the  destruc- 
tion of  the  unity  of  title.     Thus, 

1.  An  estate  in  joint  tenancy  may  be  destroyed  by  the 
alienation  of  one  joint  tenant  to  a  stranger,  as  it  destroys 
the  unity  of  title  (A).  And  where  there  are  only  two  joint 
tenants,  the  joint  tenancy  is  entirely  destroyed  by  such 
alienation.  But  where  there  are  three  or  more  joint  tenants, 
it  is  only  destroyed  as  to  the  share  of  the  alienor.  Thus, 
if  one  of  three  joint  tenants  conveys  away  his  share,  the 
two  others  will  continue  to  be  joint  tenants  among  them- 
selves ;  but  they  are  tenants  in  common  relatively  to  the 
alienee,  and  he  is  simply  a  tenant  in  common  (Q.  And  if 
one  of  two  joint  tenants  in  fee  leases  for  life,  or  if  one  of 
two  joint  tenants  for  years  leases  for  years,  the  joint  tenancy 


(A)  Co.  Litt  186  a ;  Watk.  Conr. 
3rd  ed.  by  Picst.  82 ;  Cowper  v. 
FUicher,  6  Best  &  8m.  464. 

(t)  6  Jarm.  &  Byth.  by  Sweet, 
688  ;  Watk.  Cony.  3rd  ed.  by  Prest. 


83, 162. 

{k)  2  Bl.  Com.  185  ;  2  CniiBe  T. 
18,  c.  2,  §8. 

(I)  See  Litt.  s.  292,  294 ;  2  Bl. 
Com.  186  ;  BurtoD,§  36^88. 
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is  thereby  severed  (m).    But  if,  in  the  first  case,  the  tenant  pt.  ii.  t.  t 

\>n>     If   Ba    Mm 

for  life  dies  in  the  lifetime  of  both  the  joint  tenants,  they    

become  joint  tenants  again  (n).  In  the  case  of  a  joint 
tenancy  for  a  term  for  years,  a  mortgage  is  a  severance  (6), 
And  an  agreement  to  alien  by  an  adult  will  operate  as  a 
severance  in  equity  (j>).  But  articles  of  agreement  by  an 
infant,  though  made  in  consideration  of  marriage,  will  not 
operate  as  a  severance  of  a  joint  tenancy  (q).  And  a  devise 
can  in  no  case  operate  as  a  severance  of  a  joint  tenancy ; 
it  being  a  maxim  of  law  that  jus  accrescendi  praefertur 
ultimse  volimtati  (r).  And  as,  imtil  the  WiUs  Act,  the 
law  only  considered  what  estate  the  devisor  had  at  the 
time  of  making  his  will,  without  regard  to  any  subsequent 
event,  a  devise  by  a  joint  tenant  who  afterwards  severed 
the  joint  tenancy,  was  void,  because  the  devisor  was  joint 
tenant  when  he  made  his  will  (s).  But  the  surrender  of 
one  of  the  joint  tenants  of  copyholds  to  the  use  of  his 
will,  operated,  as  it  still  does,  as  a  severance  of  the 
estate  (t). 

An  alienation  of  part  of  the  property,  operates  as  a 
severance  of  the  joint  tenancy  as  to  that  part  (tt). 

2.  An  estate  in  joint  tenancy  may  also  be  destroyed  by  BjaUenap 
the  alienation  ot  one  lomt  tenant  to  another,  as  that  also  joint  tenant 

'^  to  another. 

destroys  the  unity  of  title  (x). 

If  there  are  but  two  joint  tenants,  and  one  releases  to 
the  other,  the  joint  tenancy  is  entirely  destroyed.  But  if 
there  are  three  joint  tenants,  and  one  of  them  releases  by 
deed  to  one  of  his  companions  all  the  right  which  he  had 
in  the  land,  the  releasee  has  a  third  part  of  the  land  with 

(m)  2  Cruise  T.  18,  c.  2,  §  11, 12 ;         (r)  2  CruiBO  T.  18,  c.  2,  §  19 ;  Co. 

Litt.  802.  Litt  185  a,  185  b. 

(n)  Co.  Lite.  193  a ;  214  a.  («)  6  CniiBe  T.  88,  c.  8,  §  28. 

(o)  2  Crnise  T.  18,  c.  2,  §  13.  (t)  6  Cruise  T.  38,  c.  4,  8.  3 ;  2 

(p)  Id.  §  20,  21  ;  Sogd.  Concise  Co.  Litt.  59  b. 
View,  147.  (tt)  Co.  Litt.  198  b. 

(q)  2  Cruise  T.  18,  c.  2,  §  17.  (x)  2  Cruise  T.  18,  c.  2,  §  22. 
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II.  De- 
■tractton 
of  nnityof 
interen. 


Pt.  il  t.  r.  himself  and  his  companion  in  common,  and  he  and  his  * 

companion  hold  the  remaining  two  parts  in  joint  tenancy. 

If,  however,  one  joint  tenant  releases  to  all  the  others, 
they  are  in  from  the  first  feoflfor  or  grantor,  and  not  fix)m 
him  who  released,  and  they  continue  to  hold  in  joint 
tenancy  (y). 

II.  An  estate  in  joint  tenancy  is  destroyed  by  the  de^ 
struction  of  the  unity  of  interest,  which  may  be  caused 
either  by  the  act  of  the  parties,  or  by  the  operation  of 
law  («).  Thus,  if  one  of  two  or  more  joint  tenants  for  life 
acquires,  by  purchase  or  descent,  the  reversion  in  fee,  the 
joint  tenancy  is  thereby  severed  (a).  And  if  a  lease  is  made 
to  two  men  for  their  lives,  and  afterwards  the  lessor  grants 
the  reversion  to  them  and  the  heirs  of  their  two  bodies,  the 
joint  tenancy  is  severed,  and  they  are  tenants  in  common 
in  possession  (b). 

III.  An  estate  in  joint  tenancy  is  destroyed  by  the  de- 
struction of  the  unity  of  possession.  Thus,  joint  tenants 
may  sever  the  joint  tenancy  by  a  voluntary  partition  among 
themselves  (c),  or  the  Court  of  Chancery  or  the  county 
court  may  make  partition  (d). 

At  law,  voluntaiy  partition  by  joint  tenants  must  at  all 
times  have  been  made  by  a  deed,  except  where  the  estate 
was  only  for  years,  when  they  might  make  partition  with- 
out deed  (e).  But  by  7  &  8  Vict.  c.  76,  s.  3,  and  8  &  9 
Vict.  c.  106,  B.  3,  a  deed  is  necessary  to  the  partition  of 
leasehold  as  well  as  freehold  hereditaments.  A  written 
agreement  to  make  partition  operates,  however,  as  a  sever- 
ance of  a  joint  tenancy  in  equity,  though  the  legal  estate 
is  still  held  in  joint  tenancy  (/).     But  an  agreement  by 


V  • 


III.  D«- 
stnictioii  of 
nnityof 


FartitloD. 


(y)  2  Cniise  T.  18,  c.  2,  §  24  ;  2 
Bl.  Com.  186  ;  litt  g.  804. 

(z)  CniiBe  T.  18,  c.  2,  §  2. 

(a)  2  Bl.  Com.  185, 186  ;  2  Cruise 
T.  18,  c.  2,  §  4,  6. 

(6)  Co.  Liti.  182  b. 


(e)  2  Cniiae  T.  18,  c.  2,  §  29. 

{d)  See  Story's  £q.  Jur.  §  650—8; 
81&32Vict.c.  40,  s.  12. 

(f)  2  CnuBe  T.  18,  e.  2,  g  29  ;  Co. 
Liti.  169  a,  187  a. 

(  /)  2  Cruise  T.  18,  c.  2,  J  45—6. 
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the  husbands  of  two  joint  tenants  to  make  partition,  with  pt.  ii.  t  t. 

vH»  If  B«  9* 

a  partition  made  under  such  an  agreement,  will  not  bind  

the  inheritance  of  the  wives  (jf). 

IV.  The  last  mode  by  which  an  estate  in  joint  tenancy  iv.  Uoion 
may  be  destroyed,  is,  by  the  devolving  of  all  the  shares  Jjj^^ 
on  one  of  the  joint  tenants  by  survivorship,  by  which  he  p®™^°* 
acquires  an  estate  in  severalty  (h). 


Section  III. 
Of  a  Tenancy  by  Entireties, 


This  is  a  tenancy  which    arises  when  a  conveyance,  pr.  ii.  t.  7 
devise,  or  bequest,  is  made  to  husband  and  wife,  in  which  —  '    * 

DofloitioiL 

case  they  do  not  take  by  moieties,  but,  inasmuch  as  they 
are  one  in  law,  each  has  the  entirety,  and  they  are  called 
tenants  by  entireties  (i). 

When  a  bequest  is  made  to  husband  and  wife  for  their  Beauest  to 
lives,  they  take  as  tenants  by  entireties  for  their  joint  lives  ^4^"^^^' 
and  the  life  of  the  survivor  (^'). 

If  a  conveyance  or  devise  is  made  to  a  man  and  woman  conToyiince 

ordeTiae 

before  marriage,  and  afterwards  they  marry,  the  husband  ^^^ 
and  wife  have  moieties  between  them  (l). 

If  a  conveyance,  devise,  or  bequest,  is  made  to  husband  conTeyancc, 

deviBO,  or 

and  wife,  and  a  third  person,  the  latter  has  a  moiety  for  J«ig^,*® 
his  share,  and  the  husband  and  wife  take  the  other  moiety  J^J^^ 
between  them,  because  husband  and  wife  are  one  person  in  2?5^,{^^^ 
law  (m).     But  where  a  testatrix  gave  the  residue  of  her 


{g)  2  Cruise  T.  18,  c.  2,  §  47.  211. 

(h)  Id.  §  49.  (I)  Co.  Litt.  187  b. 

(0  2  Craise  T.  18,  c.  1,  s.  45 
Walk.  Gout.  8rd  ed.  by  Prcst.  249 
Tudor'8  Leading  Cases  in  Conv.730 
Atchewn  t.  Atckeson,  11  Beav.  485 


Qe)  MtfaU  t.  Bumie,  18  Bear.      724. 


(m)  See  Burton,  §  757 ;  Litt. 
8.  291  ;  Watk.  Conv.  3rd  ed.  by 
Prest  249  ;  2  Jarm.  Wills,  2nd  ed. 
205 ;  In  re  Wylde,  2  D.  M.  &  G. 
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^'  M*  ^'%'  ^^^  ^^^  personal  estate  equally  between  her  brother,  her 

sister,  her  nephew  W.  and  E.  his  wife,  and  E.  was  niece  of 

the  testatrix,  so  that  husband  and  wife  were  equally  of  kin 
to  the  testatrix,  the  husband  and  wife  each  took  a  share, 
and  not  merely  one  share  between  them  (n). 
Alienation         Jfo  alienation  by  either  of  the  married  couple  will  pre- 
•^^^  judice  the  other,  when  they  are  tenants  by  entireties  for 

life,  in  tail,  or  in  fee ;  but  if  the  husband  aliens  and  sur- 
vives, the  alienation  will  be  binding  upon  him  and  his 
heirs  (o). 

(n)   Warrington  v.  Warringtony  2      C!onv.  8rd  cd.  by  Frest.  249 ;  2  Jann. 
Hare,  54.  Wills,  2nd  ed.  206, 

(o)  1  Pres.  Shep.  T.  131 ;  Watk. 
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CHAPTER  II. 

OF  AN  ESTATE  IN  COPARCENARY. 

An  estate  in  coparcenary,  by  the  common  law,  is  an  estate     pabt  u. 

in  fee  or  in  tail,  held  by  two  or  more  females,  to  whom  it  — ■■ 

has  descended,  or  by  the  representatives  of  such  females  in 
an  uninterrupted  course  of  descent  from  them,  whether 
such  representatives  are  male  or  female  (a\ 

Parceners  always  claim  by  descent ;  and  hence  it  foUows,  Remarta  in 
that  if  two  sisters  purchase  land,  to  hold  to  them  and  their 
heirs,  they  are  not  parceners,  but  joint  tenants ;  and  that 
no  estates  can  be  held  in  coparcenary  but  estates  of  inherit- 
ance (J). 

Parceners  have  an  unity,  but  not  an  entirety  of  interest. 
As  between  themselves,  they  are  properly  entitled  each  to 
the  whole  of  a  distinct  moiety  (c),  and  therefore  there  is 
no  jus  accrescendi  or  right  of  survivorship  between  them  ; 
for  each  part  descends  severally  to  their  respective  heirs, 
though  the  unity  of  possession  continues.  And  as  long  as 
the  land  continues  in  a  course  of  descent,  and  united  in 
possession,  so  long  are  the  tenants  thereof  called  copar- 
ceners, or  for  brevity  parceners,  and  make  but  one  heir, 
whether  they  be  male  or  female,  or  whether  lineally  or 
collaterally  related  to  the  person  from  whom  the  estate  first 
descended  in  coparcenary  (d). 

But,  besides  parceners  by  the  common  law,  there  are  Paroweni 

.  bj  custom. 

also  parceners  by  particular  custom,  where  lands  descend, 

(a)  See  2  Bl.  Com.  187, 1S8  ;  2  164  a ;  2  Cruiao  T.  19,  §  6 ;  but  seo 
Cruiae  T.  19,  §  1 ;  Litt  a.  241, 242 ;  6  Jariii.  &  Byth.  by  Sweet,  589. 
Watk.  ConY.  8rd  ed.  by  Preat.  77.  (d)  2  Bl.  Com.  187—8 ;  2  Cruiao 

(b)  2  Bl.  Com.  188  ;  Litt  a.  254;  T.  19,  §  1,  6 ;  Litt.  a.  241—2  ;  Co. 
Watk.  Conv.  Srd  ed.  by  Preat.  77.  Litt.  163  b,  164  b  ;  Watk.  Cony. 

(c)  2  Bl.  Com.  187—8  ;  Co.  Litt.  Srd  ed.  by  Preat.  58,  77. 
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Part  II. 
T.  7,  Oh.  2. 


Curtesy  and 
dower. 


Conveyaooe 
by  oue  co- 
parcener to 
auolher. 


DestracUon. 

By  parti- 
tion ; 

by  aliena- 
tion ; 


by  anion. 


Partition  by 

private 

agreement. 


as  ill  gavelkind,  to  all  the  males  in  equal  degree,  as  sons, 
brothers,  uncles,  &c.  (e). 

Curtesy  and  dower  are  incident  to  estates  held  in  copar- 
cenary, as  no  survivorship  takes  place.  But  in  such  a  case 
dower  can  only  be  assigned  in  common  (/). 

Coparceners  may,  and  always  might,  convey  to  each 
other,  either  by  release,  in  respect  of  their  privity  of  estate, 
or  by  feoflTment,  in  respect  of  their  distinctness  of  interest 
as  between  themselves  (y).  And  they  may  now  convey  to 
each  other  by  a  statutory  grant  (A). 

An  estate  in  coparcenary  may  be  destroyed :  1.  By  par- 
tition, which  disunites  the  possession,  converting  the  estate 
into  two  or  more  estates  in  severalty.  2.  By  alienation, 
which  disunites  the  title  and  may  disunite  the  interest, 
changing  the  estate  into  a  tenancy  in  common.  3.  By  the 
whole  at  last  descending  to  and  vesting  in  one  single  per- 
son, wliich  brings  it  to  an  estate  in  severalty  (i). 

There  are  four  sorts  of  partitions  by  private  agreement. 
1.  "Where  coparceners  mutually  agree  as  to  their  respective 
shares  (k).  If  coparceners  of  full  age  and  unmarried,  and  of 
sane  mind,  make  such  a  partition  of  lands  in  fee  simple,  it 
is  effectual  for  ever,  though  the  values  be  unequal.  But 
if  it  is  of  lands  entailed,  or  if  any  of  the  parceners  are  of 
unsound  mind,  it  will  bind  the  parties  themselves,  but  it 
will  not  bind  their  issues,  unless  it  is  equal.  If  any  are 
Covert,  it  will  bind  the  husbands,  but  not  the  wives  or 
their  heirs.  If  any  are  within  age,  it  vdll  not  bind  the 
infants  (I).    2.  Where  coparceners  agree  to  choose  some 


(e)  2  Bl.  Com.  187 ;  2  CruiBe  T. 
19,  §2;  Litt.  B.241. 

(/)  2  Cpuiae  T.  19,  §  10. 

(ff)  6  Jarm.  A  Byth.  by  Bweet, 
589  ;  4  Cruise  T.  82,  a  6,  §  22,  24  ; 
2  Pres.  Shep.  T.  826—7  ;  Co.  Litt. 
169  a;  Watk.  Cony.  8rd  cd.  by 
Prest.  77, 162. 


(A)  See  iafra,  Part  III.  T.  12,  o.  8, 
8.  4. 

(i)  2  Bl.  Com.  189, 191 ;  2  Cruise 
T.  19,  §  11,  83. 

{k)  2  Cruise  T.  19,  §  12 ;  Litt.  B. 
248. 

{I)  2  Cruise  T.  19,  §  18 ;  Co.  Lilt. 
166  a.  178  b ;  Litt  8.  255—8. 


OF  AN  ESTATE  IN  COPARCENARY.  243 

friend  to  divide  the  lands;    in  which  case  the   eldest   ^^^^Jj'j 

daughter  shall  choose  first,  and  the  other  daughters  ac-  

cording  to  their  seniority  (m).  3.  Where  the  eldest  makes 
the  division  of  the  lands ;  in  which  case  she  shall  choose 
last ;  for,  to  avoid  partiality,  cujus  est  divisio,  alterius  est 
electio  (n).  4  Where  the  lands  are  divided,  and  then  the 
sisters  draw  lots  for  their  shares  (p). 

Coparceners  may  also  obtain  partition  of  the  estate  by  Partition  by 

the  Coort  of 

an  application  to  the  Court  of  Chancery  or  the  county  chancery  or 

^^  •'  ''     the  county 

court  (p).  ^'^' 

In  consequence  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  ^J^^ 
no  legal  partition  could  be  made  between  coparceners  with-  «' partition, 
out  deed.  And  by  the  stat.  7  &  8  Vict.  c.  76,  s.  3,  and  8 
&  9  Vict  c.  106,  s.  3,  a  deed  is  necessary  to  the  partition 
of  freehold  or  leasehold  hereditaments.  But  an  agreement 
in  writing  to  make  a  partition  will  have  the  same  effect  in 
equity  as  an  actual  partition  at  law  (j^). 

If  two  houses  of  unequal  value  descend  to  two  copar-  Eont  for 

■*■  equality  of 

ceners,  each  upon  a  partition  shall  have  a  house ;  the  one  imrution. 
having  the  house  of  the  highest  value  paying  to  the  other 
and  her  heirs  yearly  a  certain  sum  sufficient  to  make  the 
partition  equal  in  value,  which  simi  is  called  a  rent  for 
owelty  or  equality  of  partition  (r). 

Partition  may  be  made  so  that  each  one  may  annually  special 
have  the  property  for  a  particular  time  of  the  year ;   or  so  p«-«tion. 
that  each  may  have  it  for  a  year  or  a  certain  number  of 
years  alternately  to  them  and  their  heirs  ;  or,  so  that  each 
may  have  the  possession  of  different  parts  of  the  property 
alternately  to  them  and  their  heirs  (s). 

(»)  2  Cruiae  T.  19,  §  14 ;  Litt.  8.  Story's  Eq.  Jur  §  646,  et  acq.;  81  & 

244.  82  Vict  c.  40,  b.  12. 

(»)  2  Cruise  T.  19,  §  16  ;  Litt  s.  (q)  2  Cruise  T.  19,  §  19. 

246 ;  Co.  Litt.  166  b.  (r)  2  Cruise  T.  19,  §  81,  82. 

(o)  2  Cruise  T.  19,  §  17 ;  Litt  s.  (a)  2  Cruise  T.  19,  §  18 ;  Co.  Litt 

246.  166  a,  167  a,  b. 

(p)  Co.  Litt  169  a,  n.  (1),  VII. ; 

b2 
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_Pf»jii-         In  the  case  of  estovers^  or  a  common  without  limit  as  to 

X.  If  V/H.  it 

number,  or  a  piscary,  or  right  of  fishing  without  limit,  the 

eldest  shall  have  it,  and  the  rest  shall  have  an  allowance 
out  of  the  rest  of  the  inheritance ;  or,  each  shall  enjoy  it 
for  a  certain  time :  or,  in  the  case  of  a  piscary,  one  shall 
have  one  fish  or  draught,  and  the  other  the  second  fish  or 
draught  (t). 

Alienation.  If  there  are  only  two  coparceners,  and  one  of  them 
aliens,  the  estate  in  coparcenary  is  determined.  But  if 
there  are  more  than  two,  and  one  alien,  the  others  may 
still  hold  in  coparcenary,  as  between  or  among  them- 
selves (u), 

(0  Co.  Litt.  165  a.  (u)  See  Watk.  Conv.  3rd  ed.  by  Prest.  79. 
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CHAPTER  III. 

OF  AN  ESTATE  IN  COMMON. 

An  estate  in  common,  or  a  tenancy  in  common,  is  a  joint     pab»  ii. 
undivided  ownership  of  the  same  subject  of  property  by  —  *- — — 

Definition. 

two  or  more  persons,  created  either  by  such  a  destruction 
of  an  estate  in  joint  tenancy  or  coparcenary  as  does  not 
sever  the  unity  of  possession,  or  by  a  limitation  to  such 
persons  in  a  deed  or  will,  expressly  as  tenants  in  common, 
or  in  terms  which  import  a  distinctness  of  interest  in 
each  (a). 

Where  an  estate  is  limited  to  two  or  more  persons,  it  is  uncertaintj 
sometimes  difficult  to  determine  whether  a  joint  tenancy  tenancy  in 

V  •^     common  or 

or  a  tenancy  in  common  is  created,  especially  where  words  {^,2ci  is 
of  survivorship  occur.     The  law,  indeed,  leans  in  favour  "^    * 
of  a  tenancy  in  common  rather  than  a  joint  tenancy ;  but, 
in  order  to  exclude  all  doubt,  it  is  the  most  usual,  as  well 
as  the  safest  way,  when  intending  to  create  a  tenancy  in 
common,  to  negative  a  joint  tenancy,  as  well  as  to  express 
a  tenancy  in  common  ;  as,  to  A.  and  B.,  to  hold  as  tenants 
in  common,  and  not  as  joint  tenants  (J). 
Where,  however,  there  are  no  words  expressive  of  benefit  General  mie 

A  .  T.  J  1  ii^i*i«i  nitXo  words 

of  survivorship,  and  real  or  personal  estate  is  devised  or  creating  a 

tenancy  ia 

bequeathed  to  two  or  more  persons,  and  there  are  any  common, 
words  indicating  an  intention  that  the  devisees  or  legatees 
shall  take  several  and  distinct  shares  in  it,  they  will  be 
tenants  in  common  (c).    As  where  so  much  of  a  sum  of 

(a)  See  2  BL  Com.  191^8 ;    2  Bop.  Leg.  by  White,  c.  21 ;  Moort 

CruiBcT.20,§8,  7;  Litt.  8.  298.  v.   Ckghomy  10  Beav.  428;  Had- 

(fi)  2  Bl.  Com.  198,  194.    See  deUey  y.  AdavM,  22  Beav.  266,  272 

Watlt.  Conv.  Srd  ed.  by  Brest  80,  —5 ;  Bryan  v.  Twigg,  L.  B.  8  Eq. 

86—7 ;    6  Cniiae  T.  88,  o.  15  ;  2  483  ;  8  Ch.  App.  183. 
Jarm.  WUls,  2iid  ed.  205*216 ;  2  (c)  6  Cruue  T.  88,  c  15,  §  10 ;  2 


246 


OF  AN  ESTATE  IN  COMMON. 


fam  n. 

X«     If    ^u>    0« 


No  unity 
neocssarj, 
except  nnity 
of  poaees- 
sion. 


No  entirety 
of  intereit. 


Conae- 
qnenccs  as 


money  or  residue  is  given  to  A.,  and  so  much  to  B.,  or  to 
them  "  in  equal  shares/'  or  "  share  and  share  alike ;"  or 
where  a  distinct  "share"  of  either  of  the  legatees  is 
referred  to ;  or  where  the  legacy  is  given  to  two  or  more, 
"  to  be  divided  equally  amongst  them,"  or  merely  "  to  be 
divided  amongst  them,  or  to  them  jointly  and  equally,"  or 
"to  and  amongst  them,"  or  "to  them  respectively"  (d). 
But  where  the  devise  or  bequest  to  the  co-devisees  or 
legatees  is  only  for  life,  and  it  appears  that  an  ulterior 
devisee  or  legatee  is  not  intended  to  take  imtil  the  decease 
of  the  survivor  of  the  co-devisees  or  co-legatees,  they  either 
take  a  joint  tenancy  with  its  incidental  right  of  survivor- 
ship, or  a  tenancy  in  common,  with  an  implied  gift  to  the 
survivors  and  survivor  for  life  (e). 

In  this  tenancy,  the  only  imity  which  is  essential  is  that 
of  possession.  There  either  may  or  may  not  be  a  imity 
of  interest,  title,  and  time.  So  that  one  tenant  in  conmion 
may  hold  his  part  in  fee  simple,  and  another  in  fee  tail. 
One  may  take  by  descent  from  A.  at  one  time,  another  by 
purchase  from  B.  at  a  different  time  (/).  And  if  a 
class  of  persons,  as  children,  are  to  take  as  tenants  in 
common,  when  one  takes  in  esse,  he  may  take  the 
entirety ;  and  when  others  are  bom,  the  estate  will  open 
and  admit  them  to  their  shares.  But  if  they  are  to  take 
by  way  of  remainder,  they  must  be  capable  during  the 
particular  estate  (gr). 

Tenants  in  common  have  no  entirety  of  interest,  but 
take  by  distinct  moieties,  having  distinct  undivided  free- 
holds in  every  part  of  the  lands.  Hence,  1.  There  is  no 
survivorship  between  them.    2.  Under  the  old  law,  one  of 


Hop.  Leg.  by  White,  1867 ;  2  Jann. 
Wilh,  2nd  ed.  211. 

(d)  2  Rop.  Leg.  by  White,  1867 ; 
2  Jarm.  Wills,  2nd  ed.  211 ;  ffodffet 
y.  Qrant,  L.  B.  i  Eq.  140. 


(0  2  Jarm.  Wills,  2nd  ed.  213, 
215 ;  Begley  y.  Oooh,  8  Drewiy,  662. 

(/)  2  Bl.  Com.  191,  192 ;  2 
Cruise  T.  20,  §  2. 

(ff)  2  Pres.  Shep.  T.  285. 
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them  could  not  transfer  any  part  to  the  other  without   ^^^^^J^j 

livery  of  seisin,  or  what  was  equivalent  to  it  Qi).     So  that  ~^ 

they  could  not  release  to  each  other  the  immediate  free-  SlSTiSSS-^ 
hold  of  lands  without  previously  creating  an  estate  capable  *^°°* 
of  enlargement  by  release,  as  by  a  bargain  and  sale  for 
a  year  {i).  But  now,  in  consequence  of  the  statutes  4  Vict, 
c.  21,  s.  1,  and  7  &  8  Vict  c.  76,  s.  2,  and  8  &  9  Vict. 
c.  106,  s.  2,  a  release  is  sufficient  without  any  prior  lease, 
and,  indeed,  the  immediate  freehold  will  pass  by  a  mere 
grant  (k). 

Estates  held  in  common  are  subject  to  dower  and  cur-  ^^  »"<* 
tesy  (Z). 

Estates  in  common  can  only  be  destroyed  in  two  ways  :  De«tniciion 

,  ,  "  "  *^  of  estates  iQ 

1.  By  uniting  all  the  interests  in  one  tenant,  by  purchase  «>mn»on. 
or  otherwise,  which  brings  the  whole   to  one  estate  in 
severalty.     2,    By  making  partition  among  the  several 
tenants  in  common,  which  gives  them  estates  in  seve- 
ralty (w). 

In  consequence  of  the  Statute  of  Frauds  (29  Car.  2,  Partition. 
c.  3),  no  legal  partition  could  be  made  between  tenants 
in  common  without  a  writing.  And,  by  the  stat,  7  &  8 
Vict  c.  76,  s.  3,  and  8  &  9  Vict  c,  106,  s.  3,  a  deed  is 
necessary  to  the  partition  of  freehold  or  leasehold  here- 
ditaments. But  an  agreement  in  writing  to  make  par- 
tition will  have  the  same  effect  in  equity  as  an  actual 
partition  at  law  (w). 

A  tenant  in  common  can  compel  a  partition  by  an  appli- 
cation to  the  Court  of  Chancery  or  to  the  county  court  (o). 

(A)   2  Bl.  Com.  194 ;   Co.  Litt.  8. 8. 

188  b ;  6  Jann.  k  fiyth.  by  Sweety  (0  2  Cruise  T.  20,  §  21,  28. 

589 ;  2  CraiBe  T.  23,  §  8 ;  and  4  (m)  2  Bl.  Com.  194. 

Cruise  T.  82,  c.  6,  §  25.  (n)  2  Cruise  T.  20,  §  26 ;  6  Jarm. 

(t)  6  Jarm.  &  Byth.  by  Sweet,  &  Byth.  by  Sweet,  588;  and  see 

589 ;   4  Cruise  T.  32,  o.  6,.  §  25.  infra,  Part  III.  T.  12,  o.  2,  s.  7. 

Walk.  Conv.  8rd  ed.  by  Prest.  M,  (o)  See  Story's  Eq.  Jur.  §  650— 

88.  657 ;  31  &  82  Vict.  c.  40,  s.  12. 

(h)  See  infra,  Part  III.  T.  12,  c  3, 
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DiTiflioii. 
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Different 
UndBof 

pOMMfltoB. 


TITLE  VIII. 

OF  LEGAL  AND  EQUITABLE  INTERESTS. 

Interests  may  be,  I.  Merely  Legal ;  II.  Merely  Equitable ; 
III.  Both  Legal  and  Equitabla 

I.  A  merely  legal  interest  is  such  an  interest  in  or 
ownership  of  real  or  personal  property,  as  is  not  of  a  bene- 
ficial, but  simply  of  a  possessory  and  fiduciary  character. 

II.  A  merely  equitable  interest  is  a  beneficial  interest  in 
or  a  beneficial  ownership  of  real  or  personal  property,  un- 
attended with  the  possessory  and  legal  ownership  thereof 

III.  An  interest  both  legal  and  equitable  is  an  interest 
in  or  ownership  of  real  or  personal  property,  which  confers 
a  right  both  to  the  possession  and  to  the  beneficial  enjoy- 
ment of  such  property,  as  well  at  law  as  in  equity. 

The  possession  spoken  of  here  and  in  many  other  places, 
may  be  either  personal  or  by  substitute,  as  by  one's  termor 
for  years,  whose  interest,  though  not  connected  in  title 
with  our  own,  is  not  inconsistent  with  it.  Or  it  may  be 
either  actual,  where  the  land  is  occupied  by  one's  self  or 
one's  bailijBF,  or  virtual,  where  it  is  occupied  by  one's  tenant 
for  years,  or  by  a  termor  for  years  whose  title  is  consistent 
with  our  own.  Or  it  may  be  either  executed,  as  where  the 
land  is  occupied  by  one's  self  or  one's  bailiff,  or  executory, 
as  in  the  case  of  a  remainderman  or  reversioner  during  the 
continuance  of  the  particular  estate  of  freehold,  or  of  the 
heir  before  entry  (a). 


(a)  Smith's  Executoiy  IntereelB  annexed  to  Feame,  §  49. 
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CHAPTER  I. 

OF  LEGAL  INTERESTS;    AND  HEREIN  OF  USES. 

Legal  interests,  which  we  have  already  defined,  may  be     pab»  ii. 

'  -^  '         •^     .        T.  8,Ch.  1. 

created  in  various  ways,  of  which  we  propose  to  treat  in  

the  Third  Part  of  this  work.     One  of  these  ways  is  by  Jj^***" 
limitation  of  uses. 

Originally,  the  terms  use  and  trust  were  perfectly  syno-  ^Uie^and 
nymous ;  uses  at  common  law  being  in  most  respects  what 
trusts  are  now  :  and  the  terms  use  and  trust  are  both  em- 
ployed in  the  Statute  of  Uses  to  denote  the  same  thing  (a). 
But,  in  consequence  of  that  statute  operating  so  as  to 
execute  or  convert  some  uses  into  legal  interests,  but  not 
others,  an  essential  distinction  now  exists  between  uses  and 
trusts.  Those  which  the  statute  executes,  and  sometimes 
also  some  of  those  uses  which  it  does  not  execute,  and 
which  are  in  reality  trusts,  are  still  called  uses ;  while  the 
term  trusts  is  applied  to  those  uses  which  the  statute  does 
not  execute,  and  is  never  properly  applied  to  those  which 
the  statute  does  execute.  A  use  executed  by  the  statute 
is  a  legal  estate  or  interest.  A  use  before  the  Statute  of 
Uses  was,  and  a  trust,  as  distinguished  from  a  use,  now  is, 
an  equitable  estate  or  interest  These  distinctions  will  be 
more  fully  unfolded  by  the  observations  which  follow  in 
this  and  the  next  chapter. 

At  the  common  law,  the  beneficial  ownership,  that  is,  origin  of 

^  uaesand 

the  right  to  the  rents  and  profits,  and  the  power  of  dispos-  *™*»* 
ing  of  the  estate,  was  inseparably  annexed  to  the  posses- 
sory and  legal  seisin  or  ownership  (6).    But  the  ecclesiastics, 

(a)  1  Craise  T.  12,  c.  1,  §  2 ;  Co.         (6)  See  1  Cruific  T.  11,  c.  1,  §  1. 
Litt  271  b,  n.  (1),  H. 
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PabtII. 
T.  8,  Ch.  1. 


Evils  inci- 
dent to  nan 
before  tbe 
statnte. 


Remedies. 


"borrowing  the  idea  of  a  use  from  the  fidei  commissum  or 
trust  of  the  Civil  Law,  in  order  to  evade  the  old  Statute 
of  Mortmain,  procured  conveyances  to  be  made  to  laymen, 
with  a  secret  agreement  that  they  should  hold  the  lands 
for  the  use  of  ecclesiastics,  and  permit  them  to  take  the 
rents  and  profits  (c).  And  the  clerical  Chancellors  of  those 
days  compelled  the  feoffees  to  uses  to  execute  them ; 
John  Waltham,  Bishop  of  Salisbury  and  Chancellor  to 
King  Bichard  II.,  having  invented  the  writ  of  subpoena, 
returnable  only  into  Chancery,  for  the  purpose  of  com- 
pelling a  discovery  of  such  uses,  where  they  were  declared 
in  a  secret  manner  (d).  This  gave  the  beneficial  owner- 
ship a  separate  existence,  apart  from,  and  collateral  to  the 
possessory  and  legal  ownership  or  seisin.  But  it  was  only 
in  a  court  of  equity  that  it  was  recognised  as  distinct  from 
the  possessory  and  legal  ownership  or  seisin  (e).  The  use 
was  still  no  right,  title,  or  interest  at  law ;  for  the  courts  of 
common  law  still  regarded  the  feoffee  to  uses  as  clothed 
with  the  beneficial  ownership,  as  well  as  with  the  pos- 
sessory and  legal  ownership  or  seisin  (/). 

The  invention  of  uses  soon  became  productive  of  very 
great  grievances.  Feoffments  to  uses  were  usually  made 
in  a  secret  manner,  so  that  where  a  person  had  cause  to 
sue  for  land,  he  could  not  find  out  the  legal  tenant  against 
whom  he  was  to  bring  his  praecipe.  Husbands  were  de- 
prived of  their  estates  by  the  curtesy,  and  widows  of  their 
dower ;  creditors  were  defrauded ;  the  king  and  the  other 
feudal  lords  lost  the  profits  of  their  tenure,  their  wardships, 
marriages,  and  reliefs ;  and  an  universal  obscurity  and 
confusion  of  titles  prevailed,  by  which  means  purchasers 
for  valuable  consideration  were  frequently  defeated  (g). 

As  a  remedy  for  these  grievances,  several  statutes  were 


(c)  iCruiseT.  11,  c.  1,  §4,6. 

(d)  1  Cruise  T.  11,  c.  1,  §  12, 13. 

(e)  Bee  1  Cruise  T.  11,  c.  2,  §  2. 


(/)  See  1  Cruise  T.  11,  c.  2,  §  1, 
4, 5.  7. 
(g)  1  Cruise  T.  11,  c.  2,  §  40. 


OF  LEGAL  INTERESTS  ;    AND  HEREIN  OF  USES.  251 

made,  to  subject  uses  to  the  same  rules  as  legal  estates  (A).  ^^^^ 

But  means  having  been  found  of  evading  these  statutes  (i),  

it  was  enacted  by  the  stat.  27  Hen.  8,  c.  10,  called  the  sutnteof 
Statute  of  Uses,  "that,  where  any  person  or  persons  stand 
or  be  seised,  or  at  any  time  hereafter  shall  happen  to  be 
seised,  of  and  in  any  honours,  castles,  manors,  lands,  tene- 
ments, rents,  services,  reversions,  remainders,  or  other  here- 
ditaments, to  the  use,  confidence,  or  trust  of  any  other 
person  or  persons,  or  of  any  body  politic,  by  reason  of  any 
bargain,  sale,  feoffment,  fine,  recovery,  covenant,  contract^ 
agreement,  will,  or  otherwise,  by  any  manner  or  means, 
whatever  it  be ;  in  every  such  case  all  and  every  such 
person  and  persons,  and  bodies  politic,  that  have  or  here- 
after shall  have  any  such  use,  confidence,  or  trust,  in  fee 
simple,  fee  tail,  for  term  of  life  or  for  years,  or  otherwise, 
or  any  use,  confidence,  or  trust,  in  remainder  or  reversion, 
shall  from  henceforth  stand  and  be  seised,  deemed  and 
adjudged  in  lawful  seisin,  estate,  and  possession  of  and  in 
the  same  honours,  castles,  &c.,  to  all  intents,  constructions, 
and  purposes  in  the  law,  of  and  in  such  like  estates  as  they 
had  or  shall  have  in  use,  trust,  or  confidence  of  or  in  the 
same ;  and  that  the  estate,  title,  right,  and  possession  that 
was  in  such  person  or  persons,  that  were  or  hereafter  shall 
be  seised  of  any  lands,  tenements,  or  hereditaments,  to  the 
use,  confidence,  or  trust  of  any  such  person  or  persons,  or 
of  any  body  politic,  be  from  henceforth  clearly  deemed 
and  adjudged  to  be  in  him  or  them  that  have  or  hereafter 
shall  have  such  use,  confidence,  or  trust,  after  such  quality, 
manner,  form,  and  condition,  as  they  had  before,  in  or  to 
the  use,  confidence,  or  trust  that  was  in  them.  And  that 
where  divers  and  many  persons  be  or  hereafter  shall  happen 
to  be  jointly  seised  of  and  in  any  lands,  tenements,  rents. 


{h)  1  Crniae  T.  11,  c.  2,  §  41;  2         (»)  1  CruUe  T.  11,  c  8,  §  1. 
BL  Com.  882. 
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Pam  n. 
T.  8,  Ch.  1. 


Word  nte  or 
tnut  not 
liooeaaary 
where  there 
in  a  trans- 
mutation of 
poeaecsion. 


reversions,  remainders,  or  other  hereditaments,  to  the  use, 
confidence,  or  trust  of  any  of  them  that  be  so  jointly 
seised  ;  in  every  such  case,  those  person  or  persons  which 
have  or  hereafter  shall  have  any  such  use,  confidence,  or 
trust  in  any  such  lands,  &c.,  shall  from  henceforth  have, 
and  be  deemed  and  adjudged  to  have,  only  to  him  or  them 
that  have  or  hereafter  shall  have  any  such  use,  confidence, 
or  trust,  such  estate,  possession,  and  seisin  of  and  in  the 
same  lands,  &c.,  in  like  nature,  manner,  form,  condition, 
and  course,  as  he  or  they  had  before  in  the  use,  confidence, 
or  trust  of  the  same  lands,  tenements,  or  hereditaments." 

It  is  evident,  from  the  words  of  this  statute,  that  the 
intention  of  the  Legislature  was  entirely  to  abolish  uses, 
by  destroying  the  estate  of  the  feoffees  to  uses,  and  trans- 
ferring it  from  them  to  the  cestui  que  use,  in  such  a  way 
as  to  change  the  use  into  a  legal  estate.  And  the  statute 
has  so  far  answered  the  intention  of  the  makers  of  it,  that 
no  use,  upon  which  the  statute  operates,  can  exist  in  its 
former  state  for  more  than  an  instant,  as  the  legal  seisin 
and  possession  of  the  land  must  become  united  to  it, 
immediately  upon  its  creation ;  so  that,  where  this  statute 
operated,  lands  conveyed  to  uses  could  never,  in  future, 
become  liable  to  the  charges  or  incumbrances  of  the  feofiFees, 
but,  on  the  other  hand,  would  be  always  subject  to  the 
charges  and  incumbrances  of  the  cestui  que  use,  and  to  all 
the  rules  of  the  common  law  (k). 

■ 

In  the  case  of  an  assurance  operating  by  transmutation 
of  the  possession  (/),  it  is  not  necessary  that  the  word  use 
or  trust  should  occur,  in  order  to  raise  a  use  for  the  statute 
to  execute.  And  hence,  when  a  man  made  a  feojBFment  sub 
conditione,  ea  intenfcione  that  his  wife  should  have  the 
lands  for  her  life,  remainder  to  his  youngest  son  in  fee,  and 
the  feoffee  died  without  making  any  estate,  and  the  heir 


(it)  1  Cruise  T.  11,  c.  3,  §  3,  4.  (/)  See  infra.  Part  IH.  T.  12,  c.  2. 


OF  LEGAL  INTERESTS;    AND  HEREIN  OF  USES.  253 

of  the  feoffor  entered,  it  was  resolved  that  there  was  not  a     part  ii 

'  T.  8,  Ch.  1. 

condition,  but  a  use  which  was  executed  presently  accord-  

ing  to  the  intent  (m). 

Though  a  conveyance  or  devise  be  made  to  trustees  S^J'Vt®" 
upon  certain  "  trusts,"  yet  the  statute  will  execute  the  so-  ^*^®°°*^ 
called  trusts,  and  convert  them  into  legal  estates,  where 
the  conveyance  or  devise  is  not  to  and  to  the  use  of  the 
trustees,  but  the  "  trusts "  constitute  in  fact  the  first  and 
only  uses  (n). 

The  operation  of  the  Statute  of  Uses  is  to  execute  the  JJ|Jg{^**' 
use,  that  is,  to  convey  the  possessory  and  legal  estate,  <>'^"«'- 
seisin,  or  ownership  from  the  person  who  is  seised  to  the 
use,  to  the  person  in  whose  favour  the  use  was  created, 
who  is  called  the  cestui  que  use,  and  to  transmute  such  use, 
whether  such  use  is  in  praesenti,  vested  remainder,  or  re- 
version, and  whether  created  by  express  words  or  by  impli- 
cation of  law,  into  a  possessory  and  legal  estate,  seisin, 
or  ownership,  either  with  or  without  the  equitable  and 
beneficial  ownership,  as  the  case  may  be,  by  the  mere  force 
of  the  statute,  without  entry  or  claim  or  any  other  act  of 
the  parties. 

As  already  observed,  the  framers  of  the  statute  intended 
to  abolish  uses  and  trusts,  as  equitable  and  beneficial  in- 
terests, separate  from  the  possessory  and  legal  estate,  seisin, 
or  ownership.  It  was  intended  to  convert  all  uses  of  firee- 
hold  hereditaments  into  estates,  both  legal  and  equitable, 
that  is,  into  estates  which  confer  a  right  both  to  the  pos- 
session and  to  the  beneficial  enjoyment,  as  well  at  law  as 
in  equity.  But  there  are  many  uses  (as  we  shall  see  in  the 
next  chapter)  which  the  statute  does  not  execute  at  all; 
and  which,  therefore,  remain  as  uses  before  the  statute,  or, 
in  other  words,  as  trusts,  in  the  sense  of  merely  equitable 

(m)  2  Pres.  Shep.  T.  514,  520,  n.  (n)  Lewin   on  Trusts,  161,  4ih 

(24);  GUberU(my,  Richarda,  4  HurL      ed. ;  N<Uk  v.  il«A,  1  HurL  &  Colt. 
&  Norm.  277 ;  5  Hurl.  &  Norm.  435.      160. 
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_yj»«ir.    interests.    Thus,  where  a  use  is  engrafted  on  a  use  (as 

•  where  a  conveyance  is  made  to  A.,  to  the  use  of  R,  to  the 

use  of  or  in  trust  for  C),  the  statute  only  executes  the  first 
use,  that  is,  the  use  limited  to  B.,  because  there  is  no  one 
seised,  by  the  eflfect  of  the  conveyance  itself,  independently 
of  the  statute,  to  the  use  of  the  person  to  whom  the  second 
use  is  limited,  that  is,  C.  And  even  as  to  those  uses  which 
the  statute  does  execute,  the  intention  of  the  framers  of  it 
is  often  only  partially  accomplished.  For,  where  a  further 
use  in  favour  of  some  other  person  is  engrafted  on  the  use 
executed,  as  in  the  instance  just  given,  there,  as  such 
further  use  or  use  upon  a  use  is  not  executed  by  the  sta- 
tute, so  neither  is  it  at  all  affected  by  the  statute,  but  it 
remains  a  trust,  which  confers  the  equitable  and  beneficial 
interest  or  ownership  on  the  person  to  whom  such  further 
use  is  limited,  so  as  to  leave  the  person  to  whom  the  first 
use  is  limited  only  a  possessory  and  legal  estate,  seisin,  or 
ownership,  instead  of  the  legal  and  equitable  interest  con- 
joined and  consolidated  together,  as  intended  by  the  framers 
of  the  Act  (p). 

The  statute  executes  uses  which,  in  their  origin,  are 
contingent  or  future,  whether  limited  by  way  of  remainder 
or  by  way  of  executory  limitation  of  another  kind ;  but  it 
does  not  execute  contingent  uses,  until  they  cease  to  be 
contingent,  or  even  future  uses  which  are  not  contingent, 
unless  limited  by  way  of  remainder,  until  they  cease  to  be 
future  (p) ;  for,  until  they  so  cease  to  be  contingent  or 
future,  the  words  of  the  statute,  "  seisin,  estate,  and  pos- 
session," have  Ho  proper  application  to  them;  the  seisin, 
estate,  and  possession  of  the  person  seised  to  such  iises 

(o)  Compare  2  Bl.  Com.  338  ;  1  T.  11,  c.  3,§  33  ;  Sogd.  Introduction 

Craise  T.  11,  6.  3,  §  4,  33,  34,  85 ;  2  to  Powers,  p.  xt.  ;  but  see  Preston*8 

Pres.  Shep.  T.  505,  517;  Co.  Litt.  Remarks  in  2  Pres.  Shep.  T.  505, 

271b,n.(l),III.,IV.  And  see  infra,  517;  and  in  his  ed.  (the  Srd)  of 

p.  260,  et  seq.  Watk.  Conr.  128. 

(p)  2  Pres.  Shep.  T.  505  ;  1  Craise 
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cannot  be  annexed  to  such  uses,  since  until  that  time  they  «^^»*^- 

are  necessarily  collateral  to  the  legal  seisin,  estate,  and  

possession  (j). 

By  the  stat.  23  &  24  Vict.  c.  38,  s.  7,  "  where  by  any  sdntiiu 

'^  '  '  .      .  jurig,inthe 

instrument  any  hereditaments  have  been  or  shall  be  limited  «f«o' 

•^  future  UM8. 

to  uses,  all  uses  thereunder,  whether  expressed  or  implied 
by  law,  and  whether  immediate  or  future,  or  contingent 
or  executory,  or  to  be  declared  under  any  power  therein 
contained,  shall  take  effect,  when  and  as  they  arise,  by 
force  of  and  by  relation  to  the  estate  and  seisin  originally 
vested  in  the  person  seised  to  the  uses ;  and  the  continued 
existence  in  him  or  elsewhere  of  any  seisin  to  uses  or 
scintilla  juris  shall  not  be  deemed  necessary  for  the  support 
of  or  to  give  effect  to  future  or  contingent  or  executory 
uses ;  nor  shall  any  such  seisin  to  uses  or  scintilla  juris  be 
deemed  to  be  suspended,  or  to  remain  or  to  subsist  in  him 
or  elsewhere  (r). 

No  person  can  convey  a  use  in  land  of  which  he  is  not  oenenimiet 
seised  m  possession,  remainder,  or  reversion,  when  the  acnreu»«. 
conveyance  is  made  («).  And  the  seisin,  which  is  to  serve 
the  use,  or,  in  other  words,  the  estate  out  of  which  the  use 
is  to  arise,  should  be  at  least  co-extensive  with  the  use. 
If  the  use  is  greater  in  quantity  than  the  estate  out  of 
which  it  is  limited,  it  will  cease  upon  the  determination  of 
that  estate,  but  will  be  good  in  the  meantime.  So  that,  if 
lands  are  given  to  A.  for  his  life,  to  the  use  of  B.  for  his 
life,  and  A.  dies,  B.'s  estate  becomes  determined.  So,  if  a 
conveyance  is  made  to  A.,  omitting  "  and  his  heirs,''  to  the 
use  of  B.,  his  heirs  and  assigns^  B.'s  estate  ceases  on  the 
death  of  A.  {t). 


(9)   See  Smith's  Executory  In-  16,  c.  6,  §  33,  84,  40—52. 

terestfi  annexed  to  Feame,  §  47,  48,  («)  1  Cruise  T.  11,  c.  8,  §  20. 

62—56.  (t)  1  Cruise  T.  11,  c.  3,  8  19;  3 

(r)  On  this  subject,  sec  1  Sugd.  Jarm.  k  Byth.  by  Sweet,  219;  2 

Fow.  c.  1,  s,  3,  ed.  7 ;  2  Cruise  T.  Free.  Sbep.  T.  524. 
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Part  IL 
T.  8,  Uh.  1. 

No  use  on  a 
release  of 
right  or 
surrcDder. 

XJMSona 
bargain  and 
saloor  « 
oovcuant  to 
stand  aeised. 


Wbo  may 
be  seised  to 
anso. 


Wbo  may  be 
cestnis  que 
use. 


A  use  cannot  arise  on  a  release  by  way  of  extinguish- 
ment of  right,  for  there  is  not  any  seisin  or  estate ;  nor  on 
a  suiTender  of  an  estate  of  freehold,  for  the  estate  is  extinct 
by  the  operation  of  the  surrender  (u), 

A  bargain  and  sale,  under  a  common  law  authority,  or 
under  an  authority  given  by  an  Act  of  Parliament,  raises  a 
seisin,  on  which  uses  may  be  limited  which  the  Statute  of 
Uses  will  execute ;  and  therefore  the  property  may  be  con- 
veyed to  the  ordinaiy  limitations  to  prevent  dower,  includ- 
ing the  power  of  appointment  But  a  bargain  and  sale 
which  derives  its  efiFect  from  the  Statute  of  Uses,  or  a  cove- 
nant to  stand  seised,  does  not  raise  a  seisin,  but  only  trans- 
fers a  use.  And  although  the  statute  executes  the  use 
limited  to  the  bargainee  or  covenantee,  so  that  he  becomes 
seised,  yet  if  a  use  were  limited  to  arise  out  of  the  seisin 
by  the  bargain  and  sale  or  covenant  to  stand  seised,  it  would 
be  a  use  upon  a  use,  and  consequently  a  mere  trust  (x). 

All  natural  persons,  except  aliens,  having  a  legal  estate 
of  freehold  may  be  seised  to  a  use  (y).  But  although 
mention  is  made  in  the  statute  of  persons  being  seised  to 
the  use,  &c.,  of  bodies  politic,  nothing  is  said  of  bodies 
politic  being  seised  to  the  use  of  others ;  and  therefore,  if 
lands  are  given  to  a  corporation  for  any  use  or  upon  any 
trusty  the  statute  does  not  operate  upon  it  (z). 

All  natural  persons  and  corporations  who  are  capable  of 
taking  lands  by  any  common  law  conveyance,  may  have  a 
use  limited  to  them  (a).  The  cestui  que  use  must  in 
general  be  a  different  person  from  him  who  is  seised  to  a 
use ;  for  the  words  of  the  statute  are,  "  where  any  person 


(u)  2  Pros.  Shcp.  T.  507. 

(x)  3  Jarm.  &  Byth.  by  Sweet, 
288 ;  9  Id.  425—6 ;  1  Pres.  Shep. 
T.  227 ;  4  Cruise  T.  82,  c.  10,  §  34 ; 
Watk.  Oonv.  3rd  ed.  by  Prest.  203 
—4;  N<uk  ▼.  Ash,  1  Hurl.  &  Colt. 
160, 168. 


(y)  1  Cruiae  T.  11,  c.  8,  §  19 ;  2 
Preg.  Shep.  T.  509. 

(2)  Burton,  §  130 ;  1  Cruise  T.  11, 
c.  3,  §  10 ;  Watk.  Conv.  3rd  ed.  by 
Plreat  121,  259. 

(a)  1  Cruifle  T.  11,  o.  8,  §  24. 
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or  persons  stand  or  be  seised,  &c.,  to  the  use,  confidence,   _?v,^^-- 


or  trust  of  any  other  person  or  persons,"  &c.  (6).  And 
Lord  Bacon  says,  "  That  where  the  party  seised  to  the  use 
and  the  cestui  que  use  is  one  person,  he  never  taketh  by 
the  statute,  except  there  be  a  direct  impossibility  or  imper- 
tinency  for  the  use  to  take  effect  by  the  common  law"  (c). 
Thus,  if  A.  be  enfeoffed  to  the  use  of  himseK  and  B.,  by  a 
literal  construction  of  the  statute,  B.  would  take  his  share 
of  the  estate  by  Act  of  Parliament,  leaving  A  to  take  his 
immediately  by  the  feoffment ;  but  then  they  would,  con- 
trary to  the  intention,  be  tenants  in  common  instead  of 
joint  tenants,  because  identity  of  title  is  essential  to  joint 
tenancy ;  and  therefore  it  has  been  decided,  that  they  are 
both  in  by  the  statute  (d). 

Not  only  corporeal  hereditaments,  but  also  incorporeal  ofwhata 
ones,  such  as  advowsons,  tithes,  rents,  &c.,  are  within  this  limited, 
statute  (e).    But  there  cannot  be  a  use  of  a  thing  which 
is  not  in  esse,  as  a  way,  common,  &c.,  which  are  newly 
created  (/). 

Although  the  Statute  of  WUls,  32  Hen.  8,  a  1,  was  UMsUmitod 
subsequent  to  the  Statute  of  Uses,  yet  the  Statute  of  Uses, 
being  a  remedial  law,  will  execute  uses  limited  by  will  (g). 
But  an  immediate  devise  to  uses  without  a  seisin  to  serve 
them,  is  good  under  the  Statute  of  Wills,  though  it  would 
be  void  if  it  depended  on  the  Statute  of  Uses ;  as  where  a 
devise  is  made,  not  to  a  devisee  to  the  use  of  A  for  life, 
but  immediately  to  the  use  of  A.  for  life,  with  remainders 
over  (A). 

(h)  1  Crnise  T.  12,  c  8,  §  26  ;  Co.         {ff)  2  Pres.  Shep.  T.  508 ;  Barton, 

Liti.  271  b,D.  (l),yi. ;  Watk.  Conv.  §  281 ;  1  Crniae  T.  12,  c.  1,  §  24 ; 

8rd  ed.  by  Prest.  124.  3  Jarm.  &  Byth.  by  Sweet,  224 ;  1 

(e)  1  Graiae  T.  11,  c.  8,  §  26 ;  Sngd.  Pow.  171, 172.    Bat  see  Ca 

Barton,  §  157.  Litt.  271  b,  n.  (1),  VIII.  1. 

(d)  Barton,  §  159.  (h)  8  Jarm.  &  Byih.  by  Sweety 

(e)  1  Craise  T.  11,  c.  8,  §  20.  224—5;  Co.  Litt.  271  b,   n.    (1), 
(/)  4  Croifle  T.  82,  c.  9,  §  16, 17 ;  VIII.  1. 

1  Pres.  Shep.  T.  222,  n.  (5). 
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pa»»  ir.         If  a  person  conveys  his  land  in  fee,  without  any  con- 
- — sideration  or  declaration  of  the  uses  or  evidence  of  intent 

BMiUtiog 

as  to  the  uses  of  such  conveyance,  the  uses  result  back 
to  himself,  and  the  statute  immediately  transfers  the  legal 
estate  to  such  resulting  usa  And  the  same  doctrine  applies 
to  any  portion  of  the  use  which  is  not  disposed  of  (i). 

The  doctrine  of  resulting  uses  only  extends  to  those 
cases  where  an  estate  in  fee  simple  passes.  For,  if  a  per- 
son conveys  an  estate  to  another  in  tail,  without  any  rent 
reserved  or  any  consideration  whatever,  whether  good  or 
valuable,  real  or  nominal,  and  without  any  declaration  of 
uses,  no  use  will  result  to  the  donor,  and  consequently  the 
donee  will  hold  to  his  own  use ;  because,  by  a  gift  of  this 
kind,  there  is  a  tenure  created  between  the  donor  and 
the  donee  in  tail,  which  amounts  to  a  consideration,'  and 
prevents  the  use  from  resulting  (k).  And  for  the  same 
reason,  if  a  person  leases  lands  to  another  for  life  or  for 
years,  no  use  will  result  to  the  lessor.  So,  if  a  lessee  for 
life  or  years  grants  over  his  estate  without  any  declaration 
of  use,  the  grantee  will  have  it  to  his  own  use  (I).  In  the 
case  of  a  conveyance  of  an  estate  for  life  or  years  without 
consideration,  although  a  use  be  declared  of  part  of  the 
estate  to  the  grantee,  yet  there  will  be  no  resulting  use  to 
the  grantor  (m). 

As  a  general  rule,  the  use  will  result  according  to  the 
estate  which  the  parties  have  in  the  land ;  so  that,  if  they 
were  joint  tenants,  the  use  wiU  result  to  them  in  joint 
tenancy  (n).  Where,  however,  a  tenant  in  tail  suffered  a 
recovery,  if  a  use  resulted  to  him^  it  was  a  resulting  use 
in  fee  simple ;  because  it  could  not  be  supposed  that  he 

(0  1  Cruise  T.  11,  c.  4,  §  19,  20,  (0  1  Cruiae  T.  11,  o.  4,  8  61 ;  2 

40 ;  9  Jarm.  k  Byik,  by  Sweet,  83 ;  Pros.  Shep.  T.  513,  522,  525. 

2  Pres.  Shep.  T.  501, 522 ;  Co,  Litt.  (m)  1  Craise  T.  11,  o.  4.  fi  52. 

2S a.  (n)  1  Craiae  T.  11, c. 4,  §  30;  2 

(h)  1  Crnifle  T.  11,  c.  4,i  fO ;  2  Free.  Shep.  T.  513,  522. 
Pres.  Shep.  T,  513,  522. 
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would  go  to  the  expense  of  suflFering  a  recovery,  if  he  '  ^J"^-- 

were  only  to  take  back  the  same  estate  which  he  had  

before  (p). 

As  a  devise  imports  a  bounty,  it  follows,  that  it  must  be 
to  the  use  of  the  devisee,  if  not  otherwise  declared,  and  that 
no  use  can  in  any  case  result  to  the  heirs  of  the  devisor, 
unless  it  appears  by  the  will  itseK  that  the  devise  was  not 
made  to  the  use  of  the  devisee.  But  if  a  person  is  merely 
named  as  a  devisee  to  uses,  and  the  use  fails,  there  will  be 
a  resulting  use  to  the  heir  of  the  devisor  (p). 

Where  a  use  is  expressly  limited  to  the  owner  of  the 
estate,  he  will  not  be  allowed  to  take  any  resulting  use 
inconsistent  with  the  use  limited  to  him,  unless  the  use 
limited  is  void  or  incapable  of  taking  effect,  as  where  it  is 
too  remote  or  uncertain  (q), 

(o)  I  Oraifle  T.  11,  c.  4,  §  58 ;   2  (9)  1  CniiBe  T.  11,  c.  4,  §  45  ;  2 

Fires.  Shep.  T.  522.  Pros.  Shop.  T.  522. 

(p)  1  CraiM  T.  11,  c.  4,  §  54. 
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CHAPTEE  IL 


OF  EQUITABLE  INTERESTS  OR  TRUSTS. 


Pt,  IL  T.  8, 
Ch.  S,  8.  1. 

Definition  of 
an  equitable 
estate. 


Equitable 
intereetaor 
traste  other 
than  equit- 
able estates. 


Meaning  of 
the  term 
••trust," 


and  "trasfc 
estate." 


Section  I. 
Of  Tnists  Oenerally. 

An  equitable  estate  is  a  right  in  equity  to  take  the  rents 
and  profits  of  lands,  whereof  the  legal  estate  is  vested  in 
some  other  person^  and  to  compel  the  person  thus  seised 
of  the  legal  estate,  who  is  called  the  trustee,  to  execute 
such  conveyances  of  the  land  6is  the  person  entitled  to  the 
profits,  who  is  called  the  cestui  que  trust,  shall  direct, 
and  to  defend  the  title  of  the  land  (a).  But  (as  we  shall 
see  in  the  course  of  the  following  pages)  there  are  other 
equitable  interests  or  trusts,  which,  although  of  a  different 
character,  all  come  within  the  definition  of  an  equitable 
interest  in  a  preceding  page,  as  being  a  beneficial  interest 
in,  or  a  beneficial  ownership  of,  real  or  personal  pro- 
perty, unattended  with  the  possessory  and  legal  ownership 
thereof. 

The  word  trust  is  sometimes  used  to  denote  the  confidence 
reposed  in  the  person  who  is  the  trustee  (&) ;  and,  at  other 
times,  to  denote  the  equitable  interest  or  the  right  in  equity 
of  the  person  for  whose  benefit  that  confidence  is  reposed. 
And  the  term  trust  estate  is  sometimes  used  to  import  an 
estate  held  in  trust;  and,  at  other  times,  the  beneficial 
interest  in  an  estate  so  held  in  trust. 


(a)  2  BI.  Com.  328 ;  2  Craifle  T.      2  Pres.  fihep.  T.  501,  502. 
11,  0.  2,  §  6 ;  and  T.  12,  c.  1,  §  8;         (6)  See  Levin,  4tli  ed.  18. 
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Trusts,  in  the  sense  of  equitable  interests,  may  be  divided  ^.  n.  t.  s, 

into  public  or  charitable  trusts,  which  are  for  the  benefit  — 

of  the  public,  or  some  considerable  and  definite  portion  of  ^^^ 
it,  and  private  trusts,  which  are  for  the  benefit  of  individuals 
or  ^n  individual  (c).  Again,  trusts  may  also  be  divided 
into  three  kinds :  express  trusts,  implied  trusts,  and  con- 
structive trusts ;  though  the  last  two  are  frequently  con- 
founded, or,  at  least,  classed  together,  and  sometimes 
designated  by  the  name  of  implied  trusts,  and  sometimes 
by  the  name  of  constructive  trusts  (d). 


Section  II. 
Of  Express  Private  Trusts. 


An  express  trust  is  a  trust  which  is  clearly  expressed  by  pt.  ii.  z  s, 

Ch  2  s  S 

the  author  thereof,  or  may  fairly  be  collected  from  a  written  — '  '  '  ' 

J  •    /  \  DeflniUoQ  of 

document  (e\  an  ezpnn 

trort. 

Express  trusts  are  either  executed  or  executory.  A  Trugts 
trust  executed  is  a  trust  which  is  formally  and  finally  SecStoryf" 
declared  by  the  instrument  creating  it  A  trust  executory 
is  a  trust  raised  either  by  a  stipulation  or  by  a  direction, 
in  express  terms  or  by  necessary  implication,  to  make  a 
settlement  or  assurance  to  uses  or  upon  trusts  which  are 
indicated  in,  but  do  not  appejur  to  be  formally  and  finally 
declared  by  the  instrument  containing  such  stipulation  or 
direction  (/). 

Although  an  executory  trust  is  necessarily  directory, 
yet  a  trust  may  be  directory  and  at  the    same    time 

(c)  Lewin,  4ih  ed.  19.  annexed    to  Feame,   §  489  ;    2 

(cQ   Smith's  Manual  of  Equity,  Spence*B  Eq.   Jar.  128,  129,   181, 

120,  ed.  9.  182, 138 ;  Watk.  Cony.  8rd  ed.  by 
(e)   Smith's  Manual   of  Equity,  Prest.  182 ;  Turner  y.  SargaU,  17 

121,  ed.  9.  Beay.  203. 
(/)  SmithlB  Bzecutoiy  Interesto 
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unexecuted 
are  trusts. 


What  uses 
are  not 
executed. 


1.  Uses  on 
uses. 


j^ii.  T.  8,  executed,  where  it  is  finally  declaxed  in  the  instrument 

creating  it  {g). 

Where  uses  are  expressly  and  clearly  limited  which  the 
Statute  of  Uses  will  not  execute,  that  is,  convert  into  legal 
estates,  trusts  are  thereby  created ;  for  modem  uses,  un- 
executed by  the  statute,  are  trusts,  just  as  all  uses  were 
trusts  before  the  statute  was  made  (A).    And 

1.  As  the  words  of  the  statute  are, ''  where  any  person 
or  persons  shall  be  seised  to  the  use,  confidence,  or  trust  of 
any  other  person  or  persons,"  &a,  (and  not  where  a  use 
shall  be  limited  to  any  person,  to  the  use  of  or  in  trust  for 
any  other  person,)  where  uses  are  engrafted  on  uses,  the 
statute  only  executes  the  first  use.  Hence,  where  an  estate 
is  limited  by  a  conveyance  operating  by  transmutation  of 
the  possession,  or,  rather  of  the  seisin,  to  A.  and  his  heirs, 
to  the  use  of  B.  and  his  heirs,  to  the  use  of  or  in  trust  for 
C.  and  his  heirs,  the  statute  executes  the  use  to  B.  and  his 
heirs,  but  the  use  to  C.  and  his  heirs  is  not  executed  by 
the  statute,  but  is  a  trust  (i).  So,  a  conveyance  or  devise 
to  A.  to  the  use  of  A.,  to  the  use  of  or  in  trust  for  R,  or 
unto  and  to  the  use  of  A.  to  the  use  of  Or  in  trust  for  B., 
gives  A.  the  legal  estate,  and  B.  an  equitable  estate 
only  (i).  And  where  lands  are  conveyed  by  covenant  to 
stand  seised,  or  by  a  bai'gain  and  sale  operating  under  the 
Statute  of  Uses  (as  distinguished  from  a  bargain  and  sale 
imder  a  common  law  authority  or  an  authority  given  by 
Act  of  Parliament),  to  A«  and  his  heirs,  to  the  use  of  B. 
and  his  heirs,  the  legal  estate  vests  in  A.,  and  B.  only  takes 
a  trust;    because  these  conveyances  do  not  operate  by 


{g)  DancaHer  y.  Doncatter,  8  K. 
&  J.  26  ;  FvlUrUm  r.  Martin,  1 
Drew.  &  Smale,  81 ;  and  see  infn, 
Pb  269. 

(A)  1  CniiaeT.  12,  c.  1,  §  2;  2 
Fres.  Shep.  T.  502. 

(t)   See  2  Bl.  Com.  885—6;   1 


Cruiae  T.  12,  c  1,  §  4, 10 ;  1  Spence's 
Eq.  Jur.  490;  8  Jarm.  ft  Byth.  by 
Sweet,  219,  220  ;  Walk.  Conr.  8rd 
ed.  by  Prest.  125. 

(k)  8  Jarm*  k  ByUi.  by  Sweet, 
224 ;  Walk.  Conr.  8rd  ed.  by  Frest. 
185-6. 
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directly  transferring  the  possession,  or  rather  the  seisin,  to  ^j^h-  J.^** 

the  covenantee  or  bargainee,  but  only  raise  a  use  in  his  

favour,  which  the  statute  executes ;  and  therefore  any  use 
declared  upon  such  a  conveyance  is  a  use  upon  a  use, 
which  the  statute  does  not  execute  (/). 

Again,  where  lands  are  appointed  to  A.  and  his  heirs  to 
the  use  of  £.  and  his  heirs,  the  legal  estate  vests  in  A.  and 
his  heirs,  and  £.  and  his  heirs  take  only  a  trust.  Por  the 
appointment  to  A.  and  his  heirs  is  not  like  a  conveyance 
operating  by  transfer  of  the  seisin  to  A,  and  his  heirs ;  as 
in  the  case  of  a  grant  or  release  to  A.  and  his  heirs.  The 
appointment  to  A.  and  his  heirs  is  not  like  an  original 
independent  conveyance  to  A.  and  his  heirs.  A.  and  his 
heirs  take  under  the  deed  creating  the  power  of  appoint- 
ment ;  and  the  appointment  to  A.  and  his  heirs  is  only  a 
specifying  of  the  uses  by  the  donee  of  the  power.  The 
estate,  therefore,  limited  to  A.  and  his  heirs  by  the  appoint- 
menty  is  in  fact  the  first  use  of  the  deed  creating  the  power, 
and  the  use  limited  by  the  appointment  to  £.  and  his 
heirs  is  ia  fact  a  use  engrafted  on  the  first  use  to  A.  and 
lus  heirs ;  and  therefore  the  use  so  engrafted  is  only  a 
trust  (m).  This  is  the  reason  why  in  exercising  a  power 
of  appointment  by  the  same  deed  by  which  a  release  or 
grant  is  made,  if  it  is  intended  (as  it  usually  is)  to  create  a 
legal  estate,  while  the  release  or  grant  is  made  to  the 
releasee  or  grantee  to  the  uses  thereinafter  expressed  in 
foyour  of  the  persons  intended  to  take  the  legal  estate,  the 
appointment  is  made  by  a  distinct  and  previous  operative 
part,  not  to  the  releasee  or  grantee  to  those  uses,  but  directly 
to  those  uses  themselves.  If  the  grant,  release,  and  ap- 
pointment were  made  by  one  and  the  same  operative  part, 

(0  See  1  CniiM  T.  12,  c.  1, 1 9;  Byth.  by  Sweet,  222,  288 ;  Watk. 

4  Cmlae  T.  82,  e.  10,  i  84,  and  c.  9,  Cony.  3rd.  ed.  hj  Preit.  128. 

§  2,  3 ;  1  Pies.  Sbep.  T.  227  ;   2  (m)  1  Cruiie  T.  12,  a  1,  S  9  ; 

Free.  Bhep.  T.  607, 609 ;  8  Jann.  &  Walk.  Conv.  by  Preit.  128. 
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pt.  II.  T.  8,  the  instrument  so  far  as  it  operated  as  an  appointment, 

^Ba    %f    Da    3l« 

would  only  create  equitable  estates  in  favour  of  the  persons 

to, whom*  the  uses  were  limited.  Again,  in  creating  a 
power  of  appointment,  where  it  is  intended  to  confer  the 
power  of  creating  a  legal  estate  by  an  appointment,  and 
not  a  mere  equitable  estate,  the  land  should  be  conveyed 
to  the  releasee  or  grantee  to  such  uses  as  shall  be  ap- 
pointed,  and  not  to  and  to  the  use  of  the  releasee  or  grantee 
to  such  uses  as  shall  be  appointed.  If  the  land  were  con- 
veyed to  and  to  the  use  of  the  releasee  or  grantee  to  such 
uses  as  should  be  appointed,  the  uses  to  be  appointed, 
being  merely  specifications  of  the  uses  of  the  release  or 
grant,  and  taking  eflfect  under  that  instrument,  would  be 
uses  upon  uses,  and  therefore  only  trusts  (n), 

2.  Where  an  estate  is  devised  to  one  for  the  benefit  of 
another,  the  Courts  will  execute  the  use  in  the  first  or 
second  devisee,  as  may  appear  best  to  effectuate  the  in- 
tention of  the  testator  (o).  The  statute  does  not  execute 
uses  or  trusts,  where  the  consequence  would  be  that  the 
legal  estate  would  be  taken  &om  a  trustee,  and  yet  it  is 
reqidsite  that  he  should  continue  to  hold  the  estate,  in 
order  to  perform  the  trusts  (j>).  And  hence,  where  a  devise 
is  made  to  a  person  in  trust  to  pay  over  the  rents  and 
profits  to  another,  the  former  takes  the  legal  estate.  But 
where  a  devise  is  made  to  a  person  in  tinist  to  permit 
another  to  receive  the  rents  and  profits,  the  latter  takes  the 
legal  estate  (q) ;  unless  it  is  on  some  other  account 
necessary  that  the  former  should  have  the  legal  estate,  in 
order  to  do  any  legal  act  which  he  is  required  to  do  (r). 


9,  Uses 
wUch  could 
not  be 
executed 
oonaietentlj 
with  the 
intentloii. 


(n)  See  1  Sogd.  Pow.  7th  ed. 
176. 

(o)  1  CniiBe  T.  12,  c.  1,§  24;  3 
Jarm.  &  Byth.  by  Sweet,  225 ;  Co. 
Litt.  271  b,  n.  (1)  VIIL  1. 

(p)  1  Spence's  Eq.  Jur.  466 ;  2 
Story's  Eq.  Jur.  §  970 ;   Co.  Litt. 


290  b,  n.  (1),  VHL  ;  2  Jarm.  Wills, 
2nd  ed.  239,  240 ;  Fenwick  y.  PoUs, 
8  D.  M.  &  G.  506. 

(q)  1  Cruise  T.  12,  c.  1,  §  13 ; 
Co.  Litt.  290  b,  n.  (1),VIIL;  2 
Jarm.  Wills,  2nd  ed.  241,  242. 

(r)  1  Cruise  T.  12,  c.  1,  §  24. 
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And  where  an  estate  is  devised  to  trustees  for  the  separate  ^-  ^:  t.  s, 

^  ch.  a,  8.  a. 

use  of  a  woman,  the  Courts,  the  better  to  effectuate  the  

testator's  intentions,  will,  if  possible,  construe  the  devise 
so  as  to  vest  the  legal  estate  in  the  trustees  (s).  Where 
lands  are  devised  to  trustees,  in  trust  to  sell  or  mortgage 
them]  in  order  to  raise  money  for  payment  of  debts,  and, 
subject  thereto,  in  trust  for  a  third  person,  or  where  execu- 
tors to  whom  the  real  and  personal  estate  are  devised  and 
bequeathed  in  trust  are  directed  to  pay  debts,  the  trustees 
will  take  the  legal  estate  ;  for  otherwise  it  would  not  be  in 
their  power  to  execute  the  trust.  But  where  lands  are 
devised  to  trustees,  charged  with  the  payment  of  debts, 
upon  trust  for  a  third  person,  the  trustees  will  not  take  the 
legal  estate  (t). 

3.  The  estate  does  not  extend  to  uses  or  trusts  of  chattels  •:  ^"^o' 

chattels. 

real  or  personal ;  for  the  words  of  the  statute  are  "  where 
any  person  is  seised  to  the  use,"  &a,  and  the  word  "  seised  " 
is  inapplicable  to  personal  estate  (u).  But  we  must  dis- 
tinguish between  a  use  of  a  term  for  years,  and  a  use  of 
land  for  a  term  of  years  created  de  novo.  The  use  of  a 
term  is  not  executed  by  the  statute,  because  no  one  can  be 
seised  of  a  term.  But  the  use  of  land  for  a  term  created 
for  the  first  time  by  the  instrument  limiting  such  use,  will 
be  executed  by  the  statute ;  because  a  person  may  be 
seised  of  the  land,  and  it  matters  not  whether  he  is  so 
seised  to  the  use  of  another  for  a  term  or  for  any  higher 
estate ;  indeed  the  estate  expressly  mentions  and  executes 
uses  for  years  (x).  So  that,  if  a  term  of  years  is  assigned 
to  A,  to  the  use  of  B.,  he  takes  only  a  trust.  But  if  a  per- 
son, being  seised  in  fee,  grants  to  A.  to  the  use  of  B.  for  a 

{$)  1  Cruise  T.  12,  o.  1,§  15;  2  (u)  2  Bl.  Com.  336;  1  Spence's 

Jann.  Wills,  2nd  ed.  248.  Eq.  Jar.  466;  2  Story's  Eq.  Jur.  § 

{t)  1  Cruise  T.  12,  c.  1,  §  20,  31 ;  970;  1  Cruise  T.  12,  c.l,  §  34 ;  2 

2  Jarm.  Wills,   2nd  ed.  243—4;  Pres.  Shep.  T.  527. 

Spence  y.  Spcnce,  12  C.  B.  (N.  S.),  (x)  Waik.  Cony.  8rd  ed.  by  Prest. 

199.  122—3. 
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Oh 


.  II.  T.Bp  term  of  years,  the  statute  executes  this  use  in  B.,  oikI  he 

'H«  mf  Om  3I« 


takes  the  legal  estate  iu  such  term  (y). 
4.  XTawof         4.  Copyhold  estates  are  not  within  the  Statute  of  Uses ; 
because  a  transmutation  of  possession  by  the  sole  opera- 
tion of  the  statute,  without  the  concurrence  or  permission 
of  the  lord,  would  be  an  infringement  of  his  rights,  and 
would  tend  to  his  prejudice  (z), 
wTbatwonk       N"o  particular  form  of  expression  is  necessary  to  the 
*™^'  creation  of  a  trust  (a).      And  a  trust  may  be  created 

although  there  may  be  an  absence  of  any  expressions  in 
terms  importing  confidence  (b). 

There  are  many  cases  arising  under  wiUs  in  which  it  is 
very  diflBlcult  to  determine  whether  or  not  a  trust  was  in- 
tended to  be  created.  It  may,  however,  be  laid  down  as  a 
general  rule,  that  expressions  of  recommendation,  con- 
fidence, hope,  wish,  and  desire,  are  considered  to  create 
trusts,  if  the  object  and  the  property  which  is  to  form  the 
subject  of  the  supposed  trusts  are  certain  and  definite,  and 
if,  regard  being  had  to  the  whole  context  and  circumstances 
of  the  will,  the  subject-matter,  the  previous  conduct  of 
the  testator,  the  situation  of  the  parties,  and  the  probable 
intent,  the  expressions  appear  to  have  been  intended  to  be 
imperative ;  and  expressions  showing  a  desire  that  an  object 
should  be  accomplished  will  be  deemed  imperative,  unless 
there  are  plain  express  words  or  there  is  a  necessary  impli- 
cation that  the  testator  did  not  mean  to  exclude  a  discretion 
to  accomplish  the  object  or  not,  as  the  person  to  whom  the 
property  is  given  may  think  fit.  But  if  either  the  object 
or  the  subject  is  not  definite ;  or  if  a  discretion  and  a  choice 
to  act  or  not  is  given ;  or  if  the  prior  disposition  of  the  pro- 

(y)  2  PreB.  Shep.  T.  60e->7  ;  8  n.  (7),  507,  527  ;  Co.  Liti.  271,  b, 

Jann.  ft  Byih.  by  Sweet,  230  ;  Go.  n.  (1),  VIII.  2 ;  Walk.  Gonr.  Srd  ed. 

latt.  271  b,  n.  (1),  Vin.  8.  by  PwbL  128. 

(z)  1  Cniise  T.  11,  c.  8,  §  22;  1  (a)  1  Spenoe's  £q.  Jnr.  498;  2 

Cruise  T.  12,  c.  1,  §  66 ;  1  Spenoe'S  Spenoe's  £q.  Jar.  20. 

£q.  Jur.  466 ;  2  Pres.  Shep.  T.  505,  (6)  Page  v.  Cox,  10  Hare,  169. 


OF  EXPRESS  PRIVATE  TRUSTS^ 


267 


periy  imports  an  absolute  ownership,  as  where  it  is  given  p».  n.  t,  8, 

without  any  fetter  in  a  former  part  of  the  will ;  or  if  the   

motive  assigned  is  beneficial  to  the  donee ;  or  if  the  words 
which  contemplate  a  benefit  to  a  third  person  appear  to 
be  expressive  of  the  motive  by  which  the  testator  was 
actuated,  rather  than  of  a  trust  in  favour  of  such  person ; 
as  where  a  legacy  is  given  to  A.,  the  better  to  enable  him 
to  maintain  his  children  ;  or  where  a  testator  bequeaths 
a  sum  to  trustees  upon  trust  to  pay  the  income  to  a 
person  for  life,  "  nevertheless  to  be  by  him  applied  towards 
the  maintenance,  education,  or  benefit  of  his  children," 
which  are  legal  obligations  in  the  case  of  a  father,  though 
only  moral  obligations  in  the  case  of  a  mother ;  no  valid 
trust  will  be  created  by  words  of  this  character  (c).  And 
any  words  by  which  it  is  expressed,  or  fix)m  which  it  may 
be  implied,  that  the  first  taker  may  apply  any  part  of  the 
subject  to  his  own  use,  are  held  to  prevent  the  subject  of 
the  gift  from  being  considered  certain ;  and  a  vague  de- 
scription of  the  object,  that  is,  a  description  by  which  the 
giver  neither  clearly  defines  the  object  himseK,  nor  names 
a  distinct  class  out  of  which  the  first  taker  is  to  select,  or 
which  leaves  it  doubtful  what  intei'est  is  to  be  taken,  will 
prevent  the  object  from  being  certain  within  the  meaning 
of  the  rule  (d).     But  where  in  terms  or  in  effect  a  gift  is 


(c)  Story's  Eq.  Jur.  g  1069, 1070, 
and  notes ;  2  Spence*s  Eq.  Juir.  64-» 
71 ;  6  Cniiae  T.  88,  c.  10,  §  7  et 
seq.;  1  Jarm.  Wills.  2nd  ed.  817; 
£rigg8  v.  Penny,  8  Mac.  &  G-.  546  ; 
2  Rop.  Leg.  by  White,  1417, 1446 ; 
TKorp  T.  Owen^  2  Hare,  607;  Mae- 
nab  y.  Wkiibread,  17  Bear.  299  $ 
Reeves  v.  Baker,  18  Bear.  872 
CagOe  y.  CatUe,  1  D.  &  J.  852 
OuUjf  y.  Cregoe,  24  Beay.  185 
Byn€  y.  JBlaMmmef  26  Beay.  41 
Wheder  y.  Smith,  1  Gif.  800  ;  Bon- 
8er  y.  Ktnnear,  2  Gif.  195 ;  Quaik 


y.  Davidson,  12  Moo.  P.  C.  268; 
Fox  y.  Fox,  27  Beay.  301 ;  SkwelUm 
y.  Shovdton,  32  Beay.  145 ;  Hart  y. 
Tribe,  82  Beay.  279 ;  1  D.  J.  &  Sm. 
418  ;  Barrs  y.  Fewlces,  2  Hem.  & 
MU.  60 ;  Bibby  y.  Thompson  (No.  1), 
82  Beay.  646  ;  Hood  y.  Oglander^ 
84  Beay.  513 ;  Baton  y.  WattSt 
L.  R.  4  £q.  264. 

(<2)  Stoiy's  Eq.  Jar.  §  1070,  note 
2  Spenee's  Eq.  Jur.  69,  72,  78; 
Jarm.  Wills,  2nd  ed.  819 ;  Cfrten  y. 
Marsden,  1  Dxewrjr,  646. 
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.  II.  T.  8.  made  to  a  parent  for  or  towards  the  support  of  himself  and 

H>    9|  Da  M» 

children,  the  mere  fact  that  the  parent  may  apply  part 

of  the  property  for  his  own  support,  does  not  render  the 
subject  uncertain  so  as  to  prevent  the  disposition  from 
being  construed  to  create  a  trust  in  favour  of  his  children : 
it  is  only  an  uncertainty  which  the  Court  can  remove  by 
ascertaining,  if  necessary,  what  should  be  devoted  to  the 
children  (e).  Again,  the  family  of  A,  will  often  be  a  suffi- 
cient designation  of  the  objects ;  for  the  context  may  render 
it  definite,  and  show  that  it  means  his  heir  at  law  or  heir 
apparent,  or,  in  other  cases,  his  children  or  descendants,  or, 
in  others,  his  brothers  and  sisters  or  next  of  kin,  according 
to  the  Statutes  of  Distribution.  Generally  speaking,  neither 
the  husband  nor  the  wife  will  be  considered  as  included 
under  the  word  "  family."  Although  the  term  "  relations  " 
is  still  more  indefinite,  the  Court  has  executed  a  trust  in 
favour  of  relations,  by  giving  the  property>  when  personal, 
to  the  next  of  kin,  according  to  the  Statutes  of  Distribution, 
but  per  capita  (/).  But  where  a  testator  devised  his  lease- 
hold estates  to  his  brother  A.  for  ever,  "  hoping  he  would 
continue  them  in  the  family,"  this  did  not  create  a  trust ; 
for  the  words  gave  a  choice,  and  the  object  was  not 
definite  (^).  And  where  a  testator  bequeathed  to  his  wife 
all  the  residue  of  his  personal  estate,  "  not  doubting  but 
that  she  will  dispose  of  what  shall  be  left  at  her  death  to 
his  two  grandchildren ;"  these  words  did  not  create  a  trust, 
because  the  property  would  be  uncertain ;  for  it  might  be 
just  what  she  chose  to  leave  (A), 
^^ed  -^^^  ^*  sometimes  happens,  that,  although  no  valid  trust 

iSSflSmj,    ^  created,  yet  it  is  clear  that  a  trust  was  intended ;  and 
in  such  instances  the  person  to  whom  the  gift  is  made 


if  a  trust 
wasiu 


(e)  2  Spence'a  Eq.  Jar.  468—465.  (g)  Stoiy's  Eq.  Jur.  §  1072 ;  2 

/)  Story's  Eq.  Jur.  §  1071 ;  2  Spence'B  Bq,  Jur.  75. 

Spence'a  Eq.  Jur.  78—76 ;  2  Jarm.  {k)  Story's  Eq.  Jur.  §  1073. 
Wills.  2ad  ed.  78—9. 
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is  as  completely  excluded  from  taking  beneficially  as  if  p«^ii-  t.  s, 
a  valid  trast  were  created.    This  is  the  case  where  the  — — 

tended, 

words  are  directly  or  indirectly  imperative,  but  the  objects  ^^^  not 
are  too  indefinite,  or  are  not  pointed  out  at  aH  or  not 
in  such  a  way  that  the  Court  can  take  judicial  notice  of 
them  (i). 

Trusts  in  real  property,  which  are  exclusively  cognizable  ^'J^^ ,, 
in  equity,  are  generally  governed  by  the  same  rules  as  legal  2j^® 
estates  (A;).    But,  ^**'^- 

1.  The  construction  put  upon  trusts  executory,  in  some  f^^JJ^^ 
cases,  differs  from  that  which  prevails  in  regard  to  legal  ^^^^ 
estates  and  trusts  executed.  The  limitations  by  which 
equitable  estates  and  interests  are  created  by  way  of  trust 
executed,  are  construed  in  the  same  manner  as  similar 
limitations  of  legal  estates  and  interests  would  be  con- 
strued in  a  court  of  law  ;  so  that,  for  example,  what 
would  create  an  estate  tail  in  the  one  case,  will  create  an 
estate  of  the  same  kind  in  the  other  case.  But  such  a  con- 
structive assimilation  does  not  always  take  place  in  regard 
to  equitable  estates  and  interests  created  by  way  of  trust 
executory.  For,  in  the  case  of  trusts  executory,  there  is 
often  no  substantial  analogy  forming  a  ground  for  such 
assimilation ;  because  the  words  are  not  so  much  actual 
limitations,  such  as  those  by  which  legal  estates  and  in- 
terests are  created,  as  instructions  or  intimations  as  to  the 
mode  in  which  the  author  of  the  trust  wishes  the  property 
to  be  settled  by  some  future  conveyance,  settlement,  or 
assurance  referred  to  in  the  instrument  creating  the  trust ; 
and  therefore  to  be  construed  according  to  the  intent  of  the 
party,  as  presumable  from  the  nature  of  the  case,  or  from 


(t)  Stoiy"^  Eq.  Jar.  §  979  a,  b ;         (h)  1  Spence's  Eq.  Jur.  492,  499, 

2  Bop.  Leg.  by  White,  1488 ;   1  500,  502,  875,  876,  878 ;   2  Free. 

Jarm.  WilLs,  2nd  ed.  815 ;  Briggs  Shep.  T.  507,  n.  (8) ;  Co.  Litt.  290 

T.  Penny,  8  Mac.  ft  G.  546 ;  Bernard  b,  n.  (1),  XVI. 
T.  MimhuU,  1  Johns.  276. 
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p».  n.  T. «,  the  other  parts  of  the  instrument,  rather  than  according  to 

UHt   2y   8«   X«  «  ^  • 

— = what  would  be  the  strict  operation  of  the  words,  supposing 

them  to  be  actual  limitations  contained  in  a  formal  and 
final  instrument  (I). 

In  the  case  of  trusts  executed,  then,  a  court  of  equity 
puts  the  same  construction  on  technical  words  as  that 
which  is  put  by  a  court  of  law  on  limitations  of  legal 
estates.  But  in  the  case  of  trusts  executory,  equity  con- 
siders the  apparent  intent  to  be  collected  from  the  whole 
instrument,  or,  where  the  language  is  doubtful,  the  pre- 
sumable intent^  rather  than  the  strict  import  of  technical 
words  (m).  Thus,  where  the  legal  estate  is  limited  to  one 
for  life,  remainder  to  the  heirs  male  of  his  body,  he  takes 
an  estate  tail  male  under  the  rule  in  Shelley's  case.  And 
where  in  a  mil  or  voluntary  deed  there  is  a  mere  direction 
to  settle  an  estate  on  one  for  life,  to  be  followed  by  a  re- 
mainder to  the  heirs  of  his  body,  as  there  is  nothing  of  an 
inchoate  or  executory  nature  in  the  instrument  itself,  and 
the  words  are  formal  and  explicit,  and  there  is  nothing  in 
the  instrument  to  show  or  afford  a  presumption  that  the 
words  were  not  intended  to  be  used  in  their  technical  sense, 
the  mere  reference  to  a  further  instrument  does  not  render 
the  trust  executory  ;  and  therefore  the  limitations,  as 
regards  the  rule  in  Shellet/s  case,  receive  the  same  construc- 
tion as  similar  words  used  in  limiting  legal  estates.  But 
if  articles  express  that  an  estate  is  to  be  settled  on  the 
husband  for  life,  with  remainder  to  the  heirs  of  his  body, 
then  the  inchoate  nature  of  the  instrument,  combined  with 
the  allusion  to  a  further  instrument,  renders  the  tnists  exe- 
cutory. And  as  the  issue  in  this  case  are  purchasers  for 
valuable  consideration,  so  equity  will  construe  the  articles 

(0  As  to  these  trusts,  see  Smith's  515. 
Exeoatorj   Interests    annexed    to         (m)  See2Spcnce'i5£q.  Jur.  131 — 

Feame,  §  489»502,  and  §  601—  135;  Watk.  Cony.  8rd  ed.  by  Preal 

637.    Turner  v.  Sargent,  17  Beav.  132—3. 
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as  giving  an  estate  for  life  only  to  the  husband,  with  a  re-  ^^^  t.^s, 
mainder  in  tail  to  the  children  (n),  • — 

2.  Before  the  late  Dower  Act,  courts  of  equity  held  that  J^^^f^ 
equitable  estates  were  not  subject  to  dower ;  because,  before  SSSl!^^ 
the  question  was  tried,  it  was  the  general  opinion,  that  by 

the  creation  of  a  trust  estate,  dower  was  prevented  from 
attaching ;  and  it  is  a  maxim,  that  communis  error  facit 
jus ;  and  to  have  held  that  trust  estates  were  subject  to 
dower  would  have  affected  a  large  proportion  of  the  estates 
in  the  kingdom  (o). 

3.  An  equitable  estate,  being  incapable  of  livery  of  seisin  ^  A^r^anfa 
and  of  every  form  of  conveyance  which  operates  by  the  JJJitobie 
Statute  of  Uses,  a  mere  declaration  of  trust,  if  in  writing  ******** 
signed  by  the  party  bound  or  his  agent  lawfully  authorised, 

was  held  sufRcient  to  transfer  such  equitable  estates ;  except 
that  a  fine  or  recovery  was  required,  where  the  same  would 
have  been  necessary  if  the  estate  had  been  a  legal  estate  (p). 
In  practice,  however,  trust  estates  have  been  usually  con- 
veyed in  the  same  manner  as  legal  estates  (fi).  Thus,  it  was 
usual  for  the  mortgagee  of  an  equitable  inheritance,  on  the 
satisfaction  of  the  debt,  to  execute  indentures  of  lease  and 
release,  professedly  to  re-convey  the  estate;  and  for  the 
mortgagee  of  an  equitable  term  to  execute  a  deed  of  sur- 
render ;  though  in  both  these  instances  the  deeds  operate 
merely  as  a  discharge  from  the  equitable  lien  or  contract 
created  by  the  mortgage,  for  which  purpose  a  receipt  in  full 
for  the  mortgage  money  would  be  equally  effective  (r). 

4  Trusts  are  independent  of  the  rules  of  the  common  *.  Asrogwds 
law  founded  on  tenure ;  so  that  a  life  interest  in  a  trust  JJJJ^  ^ 
estate  was  not  forfeited  on  any  alienation  by  the  tenant  for 

(»)  2  Spence'g  Eq.  Jnr.  186.  877 ;  Co.  Litt.  290  b,  n.  (1),  XVI. 

(o)  1  Spence'B  Eq.  Jur.  501 ;  Co.  (j)  1  Spence*8  Eq.  Jar.  506 ;  9 

Litt.  290  b,  n.  (1),  XYI.  Jarm.  &  Byth.  by  Sweet,  515. 

(p)  See  Stoxy's  Eq.  Jur.  §  074,  (r)  9  Jarm.  ft  Byth.  by  Sweety 

974  a,  and  notes,  and  §  976 ;   1  515,  n.  (e). 
Spenoe's  Eq.  Jnr.  497,  500,  506, 
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Trusts  for 
accmniUa* 
tion. 


TheUoBBon 
Act. 


pt.  ii.  t.  8,  life,  even  by  fine  (a)  :  nor  is  a  trust  estate  liable  to  escheat 

Ch.  2, 8. 2.  '  *'  ^  ^ 

to  the  loi*d  in  consequence  of  attainder  or  want  of  heirs  of 

the  cestui  que  trust  (i). 

Before  the  passing  of  the  statute  39  &  40  Geo.  3,  c.  98,  a 
person  might  suspend  the  enjoyment  of  real  and  personal 
estate,  and  direct  that  the  whole  of  the  rents,  profits,  and 
produce  thereof  shall  be  accumulated,  for  as  long  a  period 
as  that  during  which  it  was  allowable  to  suspend  the  vest- 
ing of  the  ownership  or  property  of  and  in  such  real  and 
personal  estate  (u). 

The  mischievous  extent  to  which  Mr.  Thellusson  availed 
himself  of  this  power  gave  rise  to  the  Statute  39  &  40  Geo. 
3,  c.  98,  called  "  The  Thellusson  Act"  (x). 

By  sect.  1  of  this  Act  it  is  enacted,  "  That  no  person  or 
persons  shall,  after  the  passing  of  this  Act,  by  any  deed  or 
deeds,  surrender  or  surrenders,  wCl,  codicU,  or  otherwise 
howsoever,  settle  or  dispose  of  any  real  or  personal  pro- 
perty, so  and  in  such  manner  that  the  rents,  issues,  profits, 
or  produce  thereof  shall  be  wholly  or  partially  accumu- 
lated, for  any  longer  term  than  the  life  or  lives  of  any  such 
grantor  or  grantors,  settler  or  settlers;  or  the  term  of 
twenty-one  years  from  the  death  of  any  such  grantor, 
settler,  devisor,  or  testator  ;  or  during  the'  minority  or 
respective  minorities  of  any  person  or  persons  who  shall 
be  living  or  in  ventre  sa  mere  at  the  time  of  the  death  of 
such  grantor,  devisor,  or  testator ;  or  during  the  minority 
or  respective  minorities  only  of  any  person  or  persons  who, 
under  the  uses  or  trusts  of  the  deed,  surrender,  will,  or 
other  assurances,  directing  such  accumulations,  would  for 
the  time  being,  if  of  full  age,  be  entitled  under  the  rents, 
issues,  and  profits,  or  the  interest,  dividends,  or  annutd 


(«)  1  Spenoe*B  Eq.  Jur.  500,  605 ; 
ICruiseT.  12,c.  2,§11. 
(0  2  Pres.  Shep.  T.  507,  n.  (8). 
(v)  Smith's  Executoiy  Interests 


annexed  to  Fearne,  §  788  a. 

(z)  See  Hargrave  on  the  Thel- 
lusson Act;  Chitly*B  Statutes,  by 
Welsbj  and  Beavan. 
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produce  so  directed  to  bd  accumulated  :  and  in  every  case  ^^^•^'^* 

where  any  accumulation  shall  be  directed  otherwise  than  

as  aforesaid,  such  direction  shall  be  null  and  void,  and  the 
rents,  issues,  profits,  and  produce  of  such  property  so 
directed  to  be  accumulated,  shall,  so  long  as  the  same  shall 
be  directed  to  be  accumulated,  contrary  to  the  provisions 
of  this  Act,  go  to  and  be  received  by  such  person  or  persons 
as  would  have  been  entitled  thereto  if  such  accumulation 
had  not  been  du^ected." 

By  sect.  2,  however,  it  is  provided,  "  That  nothing  in 
this  Act  contained  shall  extend  to  any  provision  for  pay- 
ment of  debts  of  any  grantor,  settlor,  or  devisor,  or  other 
person  or  persons,  or  to  any  provisions  for  raising  portions 
for  any  child  or  children  of  any  grantor,  settlor,  or  devisor, 
or  any  cliild  or  children  of  any  person  taking  any  interest 
under  any  such  conveyance,  settlement,  or  devise,  or  to  any 
direction  touching  the  produce  of  timber  or  wood  upon 
any  lands  or  tenements ;  but  that  all  such  provisions  and 
directions  shall  and  may  be  made  and  given  as  if  this  Act 
had  not  passed." 

By  sect.  4,  it  is  enacted,  "  That  the  restrictions  in  this 
Act  contained  shall  take  eflFect  and  be  in  force  with  respect 
to  wills  and  testaments  made  and  executed  before  the 
passing  of  this  Act,  in  such  cases  only  where  the  devisor  or 
testator  shall  be  living,  and  of  sound  and  disposing  mind, 
after  the  expiration  of  twelve  calendar  months  from  the 
passing  of  this  Act" 


Sechon  hi. 
Of  Implied  Trusts, 


An  implied  trust  is  a  trust  founded  in  the  unexpressed  ^g^'^/' 
but  presumable  intention  of  a  party.    Thus,  where  a  per-  ^^^^^^ 
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Pt.  II.  T.  8, 
Ca.  S,  8.  S. 

implied 
troste. 

CoDveyanoe, 
nnignmont, 
or  seoarity  in 
another's 
name. 


Forchaaaor 
transfer  of 
stock  or 
delireryof 
money. 


Wlierea 
resulting 
tmstis 
rebatted ; 


as  in  the 
case  of  a 
purchase, 
transfer,  or 
securitjin 
the  name  of 


son  buys  freehold,  copyhold,  or  leasehold  land,  and  pays 
the  purchase  money  for  it,  but  takes  the  conveyance  or 
assignment  in  his  own  name  and  that  of  another  or  others, 
or  exclusively  in  the  name  of  another  or  others,  whether 
jointly  or  successively,  the  trust  of  the  legal  estate  will 
result  to  the  person  who  advanced  the  purchase  money; 
for  it  is  presumed  that  the  real  purchaser  intended  the  pur- 
chase to  be  for  his  own  benefit,  and  took  it  in  the  name  of 
another  or  others  merely  to  answer  some  collateral  purpose. 
The  same  doctrine  is  applied  to  securities  taken  in  the 
name  of  a  third  person  (y).  And  proof  of  the  payment  of 
the  purchase  money  by  the  real  purchaser  may  be  furnished 
either  by  the  language  of  the  deed  itself,  or  by  some 
memorandum  or  note  of  the  nominal  purchaser,  or  by  his 
answer  to  a  bill  of  discovery,  or  by  papers  left  by  him  and 
discovered  after  his  death  (z). 

In  like  manner,  there  will  be  a  resulting  trust,  where 
stock  is  purchased  in  the  name  of  the  purchaser  and  a 
stranger,  or  is  transferred  by  the  owner  into  the  name  of 
himself  and  a  stranger.  But  if  a  man  delivers  money  or 
transfers  stock  to  another,  even  though  he  is  a  stranger,  no 
implied  trust  will  arise,  unless  upon  evidence  (a). 

No  resulting  trust  will  be  raised,  where  a  contrary  in- 
tention, unrebutted  by  other  evidence  or  grounds  of  pre- 
sumption, is  indicated  by  the  terms  or  the  object  and 
purpose  of  the  instrument  creating  the  trust,  or  is  esta- 
blished by  written  or  parol  evidence,  or  may  be  presumed 
from  the  relation  between  the  parties.  And  hence,  in 
general,  there  will  be  no  resulting  trust  where  a  purchase 
or  transfer  is  made  or  a  security  is  taken  by  a  husband  or 


(y)  Story's  Eq.  Jar.  §  1201, 1201 
a ;  1  Spcnce's  Eq.  Jur.  511 ;  2 
Spence'B  Eq.  Jur.  201, 219 ;  1  Crniso 
T.  12,  c.  1,  §  41 ;  Siigd.  Concise 
View,  556 ;  1  Scriven  on  Copyh. 


4th  ed.  by  Stalman,  408. 

(z)  Story's  Eq.  Jur.  §  1201,  note ; 
2  Spence's  Eq.  Jur.  202. 

(a)  2  Spence's  £q.  Jur.  219. 
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a  father  (either  solely  or  jointly  with  his  own  name  or  that  p».  u-  J-^»» 

of  a  stranger)  in  the  name  of  a  wife  or  a  legitimate  or  —7 

illegitimate  child,  who  is  unprovided  for,  or  considered  by  ^^ 
the  husband  or  father  as  unprovided  for,  or  as  insufficiently 
provided  for,  or  by  a  grandfather  in  the  name  of  his  grand- 
child, who  is  unprovided  for,  or  considered  by  the  grand- 
father as  unprovided  for,  or  insufficiently  provided  for, 
where  the  father  is  not  Uving,  or  by  a  widowed  mother  in 
the  name  of  her  child ;  because  it  will  be  presumed  that 
it  was  intended  as  an  advancement  and  provision,  in  dis- 
charge of  a  moral  obligation,  and  as  a  token  of  affection, 
unless  there  are  circumstsuices  which  furnish  a  strong 
presumption  of  a  contrary  intention,  such  as  a  contem- 
poraneous declaration  or  act  of  the  purchaser  or  transferor 
to  manifest  an  intention  that  the  other  party  should  take 
as  a  trustee.  A  subsequent  act  or  declaration  by  the 
formor  will  not  sufl&ce  to  negative  an  advancement.  Nor 
wDl  possession  or  receipt  of  the  rents  by  the  person  who 
advanced  the  money,  where  it  may  be  fairly  regarded  as 
having  been  had  as  a  trustee  for  the  other  party  (6).  But 
the  presumption  of  advancement  may  be  negatived  by  the 
oath  of  the  husband  or  father  that  no  advancement  was  in- 
tended (c),  or  by  his  both  receiving  and  applying  the  income 
in  the  same  way  as  that  of  his  general  property  (d). 

In  other  cases,  where  the  relationship  is  not  such  as  to  and  otuer 
ground  a  presumption  of  advancement,  the  recognition  of 
relationship  and  expressions  of  affection  or  regard  ought 
to  be  looked  to,  in  determining  whether  a  beneficial  gift 
was  intended  (e). 

(5)  Story's  Eq.Jur.  §1196  a^noie,  5  Eq.  876.    And  see  references  in 

1202—8 ;  Cruise  T.  12,  c.  1,  §  44  j  note  {e\  infra. 

Jhtmper  v.   Dumper,  3  Gif.  683 ;  (c)  Dtvoy  v.  Devoy^  3  Sm.  &  Q. 

Drew  y.  Martm,  2  Hem.  ft  Mil.  408. 

180;  WUUamr.  WiUiamt,Z2BeAv.  (d)  Bone  t.    PoUardy    24  Bear. 

870  ;  Taeker  v.  Bvmm,  2  Hem.  ft  283. 

M.  516  i   Sa^e  T.  Hi/gka,   L.  B.  (e)  2  Spence's  Eq.  Jur.  214—219, 

t2 


cases. 
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r*.  II.  T.  8,       Where  property  is  given  upon  trust,  and  the  trusts  fail, 
^^^^^^ —    either  Bntirely  or  partially,  by  reason  of  the  failure  of  the 
prolwi?to     intended  objects  or  purposes,  or  some  of  them,  or  of  the 
by  ui^SSS!   illegality  or  indefinite  nature  of  the  trusts  or  some  of  them, 
or  otherwise;   or  where  the  trusts  are  fully  and  finally 
fulfilled,  without  exhausting  all  the  property  out  of  which 
they  were  to  be  fulfilled,  there  is  a  resulting  trust  of  such 
property,  or  of  so  much  thereof  as  remains  unexhausted, 
to  the  person  creating  the  trust,  or  to  his  heir  or  legal 
representatives,  imless  there  is  sufficient  evidence  or  pre- 
sumption of  a  contrary  intention  (/),  or  the  trust  is  a 
charitable  trust  (g). 

But  where  there  is  an  absolute,  and,  for  anything  that 
appears  to  the  contrary,  a  beneficitd  gift,  with  an  ineflfec- 
tual  or  partial  trust  engrafted  on  it,  the  property  or  so 
much  as  is  unexhausted  by  such  partial  tnist,  will  remain 
in  the  donee  (A).  And  where  there  is  an  absolute  gift, 
with  an  illegal  condition,  the  condition  is  void,  and  there 
is  no  resulting  trust,  but  the  donee  may  retain  the  whole ; 
as  where  a  testator  bequeathed  leasehold  property  upon 
condition  that  the  legatee  should  assign  a  particular  part 
to  a  charity  (i). 
A  discretion  aa  to  the  application  of  the  property  given 

m 

may  be  so  large,  that  the  gift  may  amount  to  an  absolute 
gift :  as  where  there  is  an  imcontroUed  power  to  give  away 
the  property  as  and  to  whom  the  donee  may  think  fit 
But  if  the  discretion  is  limited  to  certain  general  purposes. 


227,  228;    1  Cruise  T.  12,  c.  I,  Spenoe's  £q.  Jar.  22,  80,  243— 246 ; 

§  72,   78,  80,  82 ;    Sugd.  Concise  1  Cmiso  T.  12,  e.  1,  §  65,  66 ;  1 

View,  557 — 559;  Scrivenon  Copyh.  Jarm.  Wills,  2nd  ed.  475. 

4th  ed.  by  Stalxnan,  410—413;  and  (g)  1  Jarm.  WiUs,  2nd  ed.  482; 

Bce  Jeans  v.  Coolxy  24  Beav.  513,  infra,  p.  283;  AU.-Oen,r.  CfreenhiU, 

521 ;  BeecKer  r.  Major,  2  Dr.  &  Sm.  88  Beav.  1 93. 

431.  (h)  See  1  Spence's  £q.  Jnr.  510 ; 

(/)  Story*8  £q.  Jur.  §  1196  a,  2  Spenoe's  Eq.  Jar.  23,  80. 

1200 ;  1  Spence's  £q.  Jnr.  510  ;  2  (»)  2  Spence's  Eq.  Jur.  229. 
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though  they  may  be  too  indefinite  to  be  enforced,  the  ^J„^|-^g^' 

donee  is  a  trustee  (k).  

An  implied  resulting  trust  also  arises  where  a  convey-  Di^po8Uion 

without 

ance,  transfer,  devise,  or  bequest  of  land  or  other  property,  conndera- 

without  any  consideration,   express   or  implied,  real  or  JjfStt"'" 

nominal,  purports  or  is  proved  to  have  been  made  upon  ^^^ 
trust,  but  no  distinct  use  or  trust  is  stated  (Z). 

If  a  devise  is  to  an  infant,  or  a  married  woman,  the  DevUe  to 

an  infant 

presumption  is  against  the  devise  being  upon  trust;  yet  or  married 
thig  presumption  must  yield  to  the  fair  construction  of  the 
will,  if,  according  to  that,  the  testator  appears -to  have  in- 
tended a  trust  (m). 

There  can  be  no  resulting  or  implied  trust  between  a  Limiutionof 
lessor  and  his  lessee,  because  every  lessee  is  a  purchaser  inCrestonir. 
by  his  contract  and  his  covenants  (n). 

The  benefit  of  the  surplus  interest  in  a  term  or  other 
particular  interest  carved  out  of  the  inheritance  for  a 
particular  puipose  which  does  not  exhaust  the  whole,  will 
result,  as  persontd  estate,  to  the  heir,  as  against  the  devisee, 
that  is,  where  the  devisee  takes  only  what  remains  after 
the  particular  interest  so  given  is  carved  out  (o). 

A  legacy  to  the  heir  or  next  of  kin  will  not,  of  itself.  Exclusion  of 

o      •'  'the  heir  or 

preclude  their  claim  to.  the  surplus  undisposed  of  Nor  next  of  km. 
wiU  a  bare  intention  to  exclude,  however  expressed,  though 
accompanied  by  words  of  anger  or  antipathy  or  even 
negative  words,  be  suflficient  to  exclude  the  heir,  in  respect 
of  the  beneficijJ  interest  in  real  estate  undisposed  of,  or 
the  next  of  kin  in  respect  of  personalty,  unless  it  be  either 
specifically,  or  as  part  of  a  fund,  actually  and  efiectually, 
devised  or  bequeathed  away  to  some  one  else,  either 
directly  or  by  the  same  kind  of  necessary  implication  as 

(k)  2  Spence's  Eq.  Jur.  225.  Briggt  t.  Penny,  8  ilac.  &  G.  546, 

(l)  Story's  Eq.  Jar.  §  1197,  1199  ;  (m)  2  Spencc'b  Eq.  Jur.  225. 

2  Spence*8  Eq.  Jnr.  57,  199,  226,  (n)  1  Cruise  T.  12,  c.  1,  §  85. 

226  ;    1  CraiBe  T.  12,  c.  1,  §  60  ;  (o)  2  Spenoe's  Eq.  Jnr.  230. 
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Tr.  II.  T.  8,  would  in  other  cases  be  admitted  to  constitute  an  actual 

Ch.  8,  8.  8. 

gift  0>). 

owBDMitor       Where  a  person  has  covenanted  to  lay  out  money  in  the 

j^^l^  purchase  of  land,  or  to  pay  money  to  trustees  to  be  laid 
out  in  the  purchase  of  land,  to  be  settled,  if  he  afterwards 
purchases  land  to  himself  and  his  heirs,  but  does  not 
settle  it,  the  land  will  be  subject  to  the  trusts  upon  which 
the  land  to  be  purchased  was  to  be  settled  ;  for,  unless  the 
contrary  clearly  appears,  it  will  be  presumed  that  he  pur- 
chased in  fulfilment  of  his  covenant,  upon  the  principle 
that  acts  capable  of  being  considered  as  done  in  fulfilment 
of  an  obligation  shall  be  so  construed  (q).  And  where  a 
trustee  or  agent  is  bound  by  a  trust  to  lay  out  money  in 
land,  if  he  actually  lays  it  out,  the  act  will,  if  possible, 
be  presumed  to  have  been  done  in  execution  of  the 
trust  (7'). 


Section  IV. 
Of  Conattmctive  Trusts, 

p».  ir.  T.  8,      A  constructive  trust,  as  distinguished  both  from  an  ex- 

— '■ -^  press  and  from  an  implied  trust,  may  be  defined  to  be  a 

coMtracTiTe   trust  wliich  is  raised  by  construction  of  equity,  in  order  to 

trusts.  .  X       •^ 

satisfy  the  demands  of  justice,  without  reference  to  any 
presumable  intention  of  the  parties  («).     Thus> — 
Covenantor       Where  a  person  is  under  a  covenant  or  agreement,  for 

agreement  „ 

to  convex.      Valuable  consideration,  to  convey,  transfer,  or  pay  money 

transfer,  or  *>  ^    **  tf 

wotuer*'^     or  othcr  property  to  or  for  the  use  or  benefit  of  another,  a 
property.       constructivc  tnist  arises  in  favour  of  the  latter  against  the 

(p)  2  Spence'B  Eq.  Jur.  232 ;  1  Spence's  Eq.  Jur.  204—6. 

Jarin.  Wills,  2iid  ed.  278  ;  Johnson  (r)  2  Spence's  Eq.  Jar.  204—6. 

y.  Johnaon,  4  Beav.  818;  Fitch  y.  («)  See  Story's  Eq.  Jur.  §  1195, 

WehcTj  6  Hare,  145, 152.  1254 ;  1  Spence's  Eq.  Jur.  509. 

(q)  Story's  Eq.  Jur.  §  1210;   2 


-»^ 


■l:...-**--^ 


OF  CONSTKUCTIVE  TRUSTS. 


279 


former  and  his  representatives,  and  those  claiming  under  p*.  h.  t.  s, 

,  VlHt  Zy  8.   4. 

him  as  volunteers  or  with  notice  of  the  covenant  or  agree-  

ment ;  because,  where  things  are  covenanted  or  agreed  to 
be  done,  equity  treats  them,  for  many  puiposes,  as  if  they 
were  done  (t). 
Where  any  fraud  is  committed  in  obtaining  a  convev-  Fraudulent 

"  o  -f       conveyance. 

ance  of  real  property,  the  grantee  in  such  case  will  be  con- 
sidered in  equity  as  a  constructive  trustee  for  the  person 
who  has  been  defrauded  (u). 

If  a  mortgagee,  or  a  person  having  a  limited  interest  in  Renewal  of 
leasehold  property  under   a  settlement  by  deed  or  will,  ^^^  ^ 
renews  the  term  on  his  own  account,  he  will  be  held  to  {jlfei^t. 
be  a  trustee  for  all  the  persons  interested  in  the  old 
lease  (x). 


Section  V. 

Of  Charitable  Trusts, 

I.  Cha/ritahle  Trueta  generally  (y). 

Charities  are  so  highly  favoured  in  the  law,  that  they  ^^^^  J'^> 
have  received  a  more  liberal  construction  than  the  law  will 
allow  to  gifts  to  individuals  (z).    Thus, — 


Charities 
favoured— 


1.  In  regard  to  the  want  of  proper  trustees,  if  a  testator  ^  '^k*^  ^® 


(0  See  Story's  £q.  Jar.  §  1212, 
1231. 

(tt)  1  CruiBe  T.  12,  c.  1,  §  65. 

(x)  1  Spenee'B  Eq.  Jar.  512;  2 
Spence's  Eq.  Jar,  299,  802,  808 ;  1 
Cruiae  T.  12,  c.  1.  §  68;  1  Rop. 
Leg.  by  White,  817;  Co.  Litt.  290 
b,  n.  (1),  XL 

(y)  Yarions  statutes  have  been 
psosed  on  tbe  subject  of  Charities  ; 
as  to  which,  see  Stamp's  Index  to 
the  SUtate  Lav,  tit.  "  Charities.*' 


And,  in  1858,  a  very  important  Act 
was  passed  for  the  better  regulation 
of  charitable  trusts  (16  &  17  Vict.  c. 
187);  which  was  amended  by  an  Act 
passed  in  1855  (18  &  19  Vict.  e.  124), 
and  by  another  in  1860  (23  &  24 
Vict.  c.  186).  And  as  to  Boman 
Catholic  Charities,  see  28  &  24  Vict, 
c.  184. 

(z)  Story's  Eq.  Jur.  §  1165  ;   2 
Spence's  £q.  Jur.  246,  247. 
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^'a^LIi'  ™*^^  ^  bequest  for  charity  to  such  persons  as  he  shall 
afterwards  name  executors,  or  to  such  persons  as  his  exe- 

the  want  of  /  jr 

tnistees;  cutoTs  shall  name,  and  he  appoints  no  executors,  or  the  ex- 
ecutors die  in  the  lifetime  of  the  testator,  and  no  others  are 
appointed  ;  or  if  in  other  cases  the  trustees  of  a  charitable 
legacy  all  die  in  the  testator's  lifetime ;  or  if  a  corporation 
intrusted  with  a  charity  fails ;  the  Court  of  Chancery  will 
execute  the  charity  (a).  So,  if  a  legacy  is  given  to  per- 
sons who  have  no  legal  corporate  capacity  to  enable  them 
to  take  as  a  corporation ;  as  where  a  legacy  is  given  to 
churchwardens  for  a  charitable  purpose.  And  so  if  a  cor- 
poration for  whose  use  a  charity  is  designed  is  not  in  esse, 
and  cannot  come  into  existence  but  by  some  future  act  of 
the  Crown  (b). 

Jywjg^to        2.  The  Court  of  Chancery  will  supply  all  defects  in  con- 

oonreyanoai;  vcyauces,  where  the  vendor  is  capable  of  conveying,  and 
has  a  disposable  estate,  and  the  mode  of  conveyance  does 
not  contravene  the  provisions  of  any  statute  (c). 

inrenrdto  3.  In  regard  to  the  objects,  it  matters  not  how  uncertain 
the  persons  or  objects  may  be.  For  if  a  bequest  is  made 
in  the  most  general  and  indefinite  manner  simply  for 
charitable  uses,  or  for  religious  and  charitable  purposes, 
eo  nomine  (a  religious  purpose  being  deemed  a  charitable 
puipose),  the  Court  of  Chancery  will  treat  it  as  a  valid 
charitable  bequest,  and  will  dispose  of  it  for  such  charitable 
purposes  as  it  shall  think  fit  (d).  Hence,  if  a  man  devises 
a  sum  of  money  to  such  charitable  uses  as  he  shall  direct 
by  a  codicil  annexed  to  his  will  or  by  a  note  in  writing,  and 
he  leaves  no  direction  by  note  or  codicil,  the  Court  of 
Chancery  will  dispose  of  it  to  such  charitable  purposes  as 

(a)  Story'B  Eq.  Jur.  §  1165, 1166,  (d)  Stoi^'a  Eq.  Jnr.  §  1167;   2 

1177  ;  2  Bop.  Leg.  by  White,  1186,  Bop.  Leg.  by  White,  1186,  1198  ; 

1190,  1192.  Baker   y.    SuOon^    1    Keen,    224  ; 

(h)  Story*8  Eq.  Jur.  §  1169,  1170.  Tador*8  ChariUble  Trusts,  2iid  ed. 

(c)  Story's  Eq.  Jur.  §  1171.  210,  212—216,  223,  229—233. 
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it  shall  think  fit  (e\    But  where  the  bequest  may,  in  con-  i^.  it.  t.  s, 

formity  to  the  express  words  of  the  wUl,  be  disposed  of  in  

charity  of  a  discretionary,  private  nature,  or  be  employed 
for  any  general  benevolent  or  useful  purposes,  or  for  any 
general  purpose,  whether  charitable  or  otherwise,  or  for 
charitable  or  other  general  purposes,  or  for  benevolent, 
religious,  and  charitable  purposes,  at  discretion,  the  bequest 
will  be  void,  as  being  two  general  and  indefinite  for  the 
Court  of  Chancery  to  execute,  and  the  property  will  go  to 
the  next  of  kin  (/). 

In  order  to  constitute  a  valid  charitable  bequest  in  gen- 
eral terms,  it  must  either  be  expressly  and  simply  for 
charitable  or  religious  purposes,  or  it  must  be  made  in  such 
a  way  that  there  is  no  option  given  to  apply  it  to  any  other 
than  one  of  those  purposes  which  are  denominated  charit- 
able in  the  stat.  43  Eliz.  c.  4,  or  one  of  such  purposes  as 
the  Court  construes  to  be  charitable  by  analogy  to  those 
mentioned  in  that  statute  (gr).  The  charitable  purposes 
enumerated  in  the  preamble  of  that  statute  are  these : 
"  The  relief  of  aged,  impotent,  and  poor  people  ; — the 
maintenance  of  sick  and  maimed  soldier?  and  mariners, 
schools  of  learning,  free  schools,  and  scholars  in  univer- 
sities;— the  repair  of  bridges,  ports,  havens,  causeways, 
churches,  sea-banks  and  highways; — ^the  education  and 
preferment  of  orphans ; — ^the  relief,  stock,  or  maintenance 
for  houses  of  correction ; — ^the  marriages  of  poor  maids; 
— the  supportation,  aid,  and  help  of  young  tradesmen, 
handicraftsmen  and  persons  decayed; — the  relief  or  re- 
demption of  prisoners  or  captives ;  and  the  aid  or  ease  of 
any  poor  inhabitants  concerning  payments  of  fifteens,  set- 

(c)  Story's  Eq.  Jur.  §  1167;   2  175— 8  j  Thornton  y.  Shakespeare,  1 

Eop.  Leg.  by  White,  1186,  1190,  D.  F.&J.  899. 

1198.  {sf)  Story's  Eq.  Jur.  1155  ;    ace 

(/)  See  Story's  Eq.  Jur.  §  1157,  Univernty  of  London  v.  Yarrow,  23 

1158,  1164,  note  4  to  ed.  6, 1167,  Beav.  159  ;   1   D.  &  J.  72,   79  ; 

1169, 1188 ;  1  Jarm.  Wills,  2nd  ed.  Thornton  Y.Shake8peare,  1  Johns.  612. 
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.  n.  T.  9,  ting  out  of  soldiers,  and  other  taxes."    Hence,  a  bequest 

H.  if  8.  5. 

to  be  applied  in  "assisting  indigent  but  deserving  in- 
dividuals, or  encouraging  undertakings  of  general  utility," 
is  void,  on  account  of  the  option  to  apply  it  to  other 
purposes,  which,  though  they  may  be  benevolent,  are  not 
such  as  are  deemed  charitable,  or  regarded  by  the  Court  as 
within  the  technical  description  of  charitable  purposes  (h). 
But  a  bequest  for  such  charities  and  other  public  purposes 
as  lawfully  might  be,  in  the  parish  of,  &c.,  is  a  good  charit- 
able bequest;  as  it  must  mean  public  purposes  for  the 
benefit  of  that  parish,  and  therefore  would  refer  to  charities 
within  the  meaning  of  the  statute  of  Elizabeth  (i).  And  a 
gift  to  trustees  to  apply,  in  such  manner  as  they  in  their 
imcontrolled  discretion  should  think  proper,  "for  the 
benefit,  advancement,  and  propagation  of  education  and 
learning  in  every  part  of  the  world,  as  far  as  circumstances 
will  permit,"  is  a  good  charitable  bequest  (k).  And  legacies 
to  the  Eoyal  Society  and  the  Eoyal  Geographical  Society 
are  charitable  bequests  (/).  And  a  bequest  to  the  Queen's 
ChanceDor  of  the  Exchequer  for  the  time  being,  to  be  by 
him  appropriatisd  to  the  benefit  and  advantage  of  Great 
Britain,  is  a  valid  charitable  bequest,  so  far  as  it  relates  to 
pure  personalty  (m).  And  a  legacy  for  Jloman  Catholic 
schools  for  the  purpose  of  promoting  the  Eoman  Catholic 
religion  is  good  under  the  stat  2  &  3  WilL  4,  c.  115  (n). 


(A)  Kendall  v.  Granger,  5  Beav. 
800. 

(i)  Dolan  Y.  Macdermoi,  L.  R.  £  ; 
Eq.  60,  8,  Ch.  Ap.  676. 

(it)  Whicker  v.  Hume,  14  Beav. 
609;  1  D.  M.  &  G.  506  ;  7  H.  L. 
Cas.  124. 

(Q  Beaumont  7.  OUveira,  L.  B.  6 
£q.  684  ;  4  Ch.  Ap.  809. 

(m)  Nightingale  v.  Gotdbum,  5 
Hare,  484;  2  PhU.  594. 

(n)  1  Jarin.  Wills,  2nd  ed.  172— 
8 ;  West  Y.  ShuUUworth,  2  My.  &  E. 


684 ;  Bradahaw  v.  Taeker,  2  My.  & 
E.  221.  In  Bradthaw  v.  Tasker, 
Lord  Brougham  decided  that  the 
Act  is  retrospective  in  its  operation. 
Bat  this  is  douhted  hy  Sir  E. 
Sngden,  C.  J.,  in  Att.-Gen.  v.  Drum" 
mond,  1  Dra.  and  W.  880.  The 
reader,  however,  is  referred  to  the 
subsequent  Act  to  amend  the  law 
regarding  Boman  Catholic  charities, 
28  &  24  Vict.  c.  184.  Jewish 
charities  are  placed  in  the  same 
situation  as  those  of  Protestant  Dis- 
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But  a  legacy  to  priests  and  chapels  for  the  benefit  of  ij».  il  t.  8, 

prayers  for  the  repose  of  the  soul  of  the  testator  is  void  by  

the  policy  of  the  law  (o). 

Where  the  party  has  specified  any  particular  charitable 
object,  which  is  contrary  to  the  policy  of  the  law,  or,  from 
some  other  reason,  cannot  be  accomplished  at  all,  or  not  in 
the  way  prescribed,  the  Court  will  devote  the  property  to 
some  other  charitable  purpose,  if  the  nature  of  the  gift,  or 
the  concurrence  of  other  charitable  gifts  in  the  same  instru- 
ment, indicates  that  although  the  specified  object  was  the 
favourite,  yet  it  was  not  the  exclusive  object  of  the  giver, 
but  that  he  would  have  substituted  some  other  charita- 
ble object,  had  he  imagined  that  his  favourite  design  might 
possibly  be  incapable  of  being  accomplished.  But  where  no 
such  indication  appears  (as  where  the  testator's  object  is  to 
build  a  church  at  W.,  and  that  cannot  be  effected),  the  next 
of  kin  will  take  (p).  Where  there  are  no  objects  in  esse, 
but  some  may  arise,  the  Court  will  keep  the  fund  for  them. 
And  when  there  can  be  no  such  objects  as  those  which  are 
specified,  or  when  the  specified  objects  cease  to  exist,  the 
Court  will  remodel  the  charity  (g'). 

4.  In  regard  to  the  surplus  income,  if  a  testator  clearly  ^»*gJJ^**> 
shows  an  intention  to  devote  the  whole  income  of  a  pro-  *»««■«? 
perty  to  charitable  purposes,  it  wUl  be  so  applied,  although 
his  specific  charitable  dispositions  do  not  exhaust  the  whole 
income  (r).     And  when  the  increased  revenues  of  a  charity 


senters  by  the  stat.  8  &  9  Vict.  c.  59, 
B.  2,  which  is  retrospective  ;  In  re 
MUchda  Tnut,  28  Beav.  39. 

(o)  1  Jarm.  WiUs,  2nd  ed.  170—3. 
As  to  superstitious  uses  and  trusts^ 
see  Boyle  on  Charities  242  et  seq., 
and  see  also  1  Jarm.  Wills,  2nd  ed. 
170-~3.  Weit  Y.  SkvtOevfoHh,  2 
My.  &  K.  684  ;  ffealh  r.  Chapman, 
2  Drew.  417;  JU  MundeU't  TrutU, 
80  Bear.  860. 


(p)  See  Story's  Eq.  Jur.  §  1167 
—1169,  1172,  1176,  1181,  1182;  2 
Bop.  Leg.  by  White,  1204,  1221 ; 
RusteU  Y.  KdleU,  3  Sui.  ft  G.  264. 

(q)  Story's  Eq.  Jur.  §  1169,  1170, 
1170  a,  1176 ;  2  Spence's  Eq.  Jur, 
79. 

(r)  2  Spence*s  Eq.  Jur.  248;  2 
Bop.  Leg.  by  White  1223  ;  AU,- 
Cren,  Y.  Corp.  of  Beverley,  15  BeaY. 
540,  6  D.  M.  &  G.  256,  265,  &  6  H. 
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•  II.  T  8,  are  more  than  siiflBcient  for  the  specified  objects  of  charity, 

n»    Xy    Da     0« 

the  surplus  will  not  go  the  heir-at-law  or  next  of  kin  of 
the  founder,  but  will  be  applied  to  the  augmentation  of  the 
benefits  of  the  charity,  or  to  other  charitable  purposes  (s). 

5.  Lapse  of  time  is  no  bar  in  equity,  in  the  case  of 
charitable  trusts  (t).  But  they  are  within  the  Statute  of 
limitations,  3  &  4  Will  4,  c.  27,  s.  24  (u). 

6.  Gifts  to  charities  are  not  within  the  rule  against  per* 
petuities ;  though  gifts  to  other  public  purposes  are  void  if 
they  trangress  that  rule  (x). 

Where  the  donor  of  a  fund  to  be  devoted  to  a  supersti- 
tious purpose,  provides,  in  the  deed  of  disposition,  that,  in 
case  the  purpose  shall  be  adjudged  void  and  incapable  of 
being  carried  into  effect,  then  the  fund  shtJl  be  in  trust  for 
his  executors  and  (dministrators,  the  trust  will  be  sustained, 
and  the  Crown  will  not  be  entitled  (y).  But  where  a  tes- 
tator  gave  the  residue  of  his  personal  property,  upon  trust 
for  the  establishment  of  a  charitable  receptacle,  if  the  same 
could  be  done,  for  a  number  of  poor  people ;  but  if  no  such 
institution  could  be  conveniently  established,  he  requested 
that  the  property  be  disposed  of  in  certain  charitable  dona- 
tions ;  such  a  bequest  was  held  void  under  the  Statute  of 
Mortmain,  on  the  ground  that  the  primary  and  direct  object 
was  the  acquisition  of  a  dwelling-house  for  the  charitable 
purpose ;  and  it  was  only  in  case  no  such  institution  could 
be  "  conveniently  "  established,  and  not  in  case  it  could  not 
be  lawfully  established,  that  the  bequest  over  was  to  take 
effect  (z). 


L.  Cas.  189;  AU,-Oen.  y.  TVm.  CoU. 
Camb.,  24  Bear.  383. 

(f)  Story's  Bq.  Jur.  §  1178,  1181; 
2  Spence*B  Eq.  Jur.  248 ;  1  Jarm. 
Wills,  2nd  ed.  482  ;  Pht^U  v.  St. 
Gtcrge^B  ffospUal,  and  Re  AsJUons 
Charity,  27  Beav.  107, 115. 

(t)  Stoi7*s  £q.  Jur.  §  1192  ;  AU.^ 
Gen.  V.  Corp,  of  Beverie^f  6  D.  M.  ft 
G.  256. 


(u)  Magdalen  College  Y.  AU.'Oen. 
6  H.  L.  Cas.  189  ;  AU,-Oen,r,Daveiff 
4  D.  ft  J.  186. 

(x)  Tudor's  Char.  Traste,  2nd  ed. 
15,  251  ;  ThomMon  t.  SkaheBpeWj  1 
D.  F.  ft  J.  899  ;  Came  T.  Long,  2 
D.  P.  ft  J.  75. 

(y)  2  Eop.  Leg.  by  White,  1126. 

(z)  AU.-OenY.  Hodgeon,  15  Sim. 
146,  and  10  Jur.  800. 
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II.  Dispositions  in  favour  of  Charities  void  under  the  Mort- 

main  Act  (a). 

The  Mortmain  Act,  9  Geo.  2,  c.  36,  is  intituled,  "  An  pt.  il  t.  8, 

Act  to  restrain  the  disposition  of  lands,  whereby  the  same  -7— - 

become  unalienabla"  This  title  agrees  with  the  preamble,  Act. 
but  only  expresses  one  of  the  two  intents  expressed  or  in- 
timated in  the  preamble.  The  preamble  is  in  these  words : 
"  Whereas  gifts  or  alienations  of  lands,  tenements,  or  here-  prcunbio. 
ditaments,  in  mortmain,  are  prohibited  or  restrained  by 
Magna  Charta,  and  divers  other  wholesome  laws,  as  pre- 
judicial to  and  against  the  common  utility;  nevertheless 
this  public  mischief  has  of  late  greatly  increased  by  many 
large  and  improvident  alienations  or  dispositions  made  by 
languishing  or  dying  persons,  or  by  other  persons,  to  uses 
called  charitable  uses,  to  take  place  after  their  deaths,  to 
the  disherison  of  their  lawful  heirs." 

By  section  1,  it  is  enacted,  that  "  no  manors,  lands,  tene-  Mortmain 
ments,  rents,  advowsons,  or  other  hereditaments,  corporeal  ^^*  '*  ^' 
or  incorporeal,  whatsoever,  nor  any  sum  or  sums  of  money, 
goods,  chattels,  stocks  in  the  public  funds,  securities  for 
money,  or  any  other  personal  estate  whatsoever,  to  be  laid 
out  or  disposed  of  in  the  purchase  of  any  lands,  tenements, 
or  hereditaments,  shall  be  given,  granted  alienated,  limited, 
released,  transferred,  assigned  or  appointed,  or  any  ways 
conveyed  or  settled  to  or  upon  any  person  or  persons, 
bodies  politic  or  corporate,  or  otherwise,  for  any  estate  or 
interest  whatsoever,  or  any  ways  charged  or  incumbered, 
by  any  person  or  persons  whatsoever,  in  trust  or  for  the 
benefit  of  any  charitable  uses  whatsoever  ;   unless  such 

(a)  See  1  Jarm.  Wills  2nd  ed.      Oen,  8  Qif.  819,  820, 
X&O— 8 ;   and  ioe  Jauncty  v.  Ait,^ 
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Pi.  II.  T.  8,  gift,  conveyance,  appointment  or  settlement  of  any  such 

lands,  tenements,  or  hereditaments,  sum  or  sums  of  money, 

or  personal  estate  (other  than  stocks  in  the  public  funds) 
be  and  be  made  by  deed  indented,  sealed  and  delivered  in 
the  presence  of  two  or  more  credible  witnesses,  twelve 
calendar  months  at  least  before  the  death  of  such  donor  or 
grantor  (including  the  days  of  the  execution  and  death) 
and  be  enrolled  in  His  Majesty's  High  Court  of  Chancery, 
within  six  calendar  months  next  after  the  execution  thereof, 
and  imless  such  stocks  be  transferred  in  the  public  books 
usually  kept  for  the  transfer  of  stocks  six  calendar  months 
at  least  before  the  death  of  such  donor  or  grantor  (includ- 
ing the  days  of  the  transfer  and  death),  and  unless  the 
same  be  made  to  take  eflfect  in  possession  for  the  charit- 
able use  intended,  immediately  from  the  making  thereof, 
and  be  without  any  power  of  revocation,  reservation,  trust, 
condition,  limitation,  clause,  or  agreement  whatsoever,  for 
the  benefit  of  the  donor  or  grantor,  or  of  any  person  or 
persons  claiming  under  him." 

It  appears,  then,  that  the  two  descriptions  of  things 
within  this  1st  section,  are,  first,  hereditaments  coiporeal 
and  incorporeal ;  secondly,  peraonal  estate  to  be  invested 
in  the  purchase  of  hereditaments..  It  also  appears  from 
this  section  that  neither  of  these  things  can  be  conveyed, 
charged,  or  incumbered  for  the  benefit  of  a  charitable  use, 
except  subject  to  these  restrictions :  First,  that  (except  in 
the  case  of  stock)  the  disposition  be  by  indenture  sealed 
and  delivered  in  the  presence  of  two  or  more  witnesses,  at 
least  twelve  calendar  months  before  the  death  of  the  donor 
or  grantor,  and  enrolled  in  Chancery  within  six  calendar 
months  after  the  execution  thereof ;  and  that  in  the  case 
of  stock,  it  be  transferred  at  least  six  calendar  months 
before  the  death  of  the  donor  or  grantor.  And  secondly, 
that  the  deed  or  transfer  be  made  to  take  immediate  effect 
in  possession  for  the  charitable  use,  without  any  arrange- 
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ment  for  the  benefit  of  the  donor  or  grantor,  or  any  person  ijr.ii.  t.  8, 
claiming  under  him  (6).  

But  we  shall  presently  see  that  the  3rd  section  of  the 
Act  has  the  effect  of  extending  the  prohibitions  of  the  1st 
section ;  and,  on  the  other  hand,  that,  by  recent  statutes, 
other  enactments  have  been  made  on  the  subject. 

By  s.  2,  it  is  enacted,  that,  "  Nothing  hereinbefore  men-  Mortmwii 
tioned  relating  to  the  sealing  and  delivering  of  any  deed  or 
deeds  twelve  calendar  months  at  least  before  the  death  of 
the  grantor,  or  to  the  transfer  of  any  stock  six  calendar 
months  before  the  death  of  the  grantor  or  person  making 
such  transfer,  shall  extend  or  be  construed  to  extend  to 
any  purchase  of  any  estate  or  interest  in  lands,  tenements, 
or  hereditaments,  or  any  transfer  of  any  stock,  to  be  made 
really  and  bonS,  fide  for  a  fuU  and  valuable  consideration 
actually  paid  at  or  before  the  making  such  conveyance  or 
transfer  without  fraud  or  collusion." 

The  reason  why  the  2nd  section  of  the  Mortmain  Act 
exempts  deeds  of  purchase  in  favour  of  charitable  uses  for 
a  full  and  valuable  consideration  from  the  necessity  of 
being  executed  a  certain  time  before  the  death  of  the 
grantor,  is,  that  such  transactions  were  not  within  one  of 
the  mischiefs  sought  to  be  remedied  by  that  Act,  as  dis- 
closed in  the  preamble.  Where  the  grantor  obtains  an 
adequate  valuable  consideration  for  the  alienation  of  the 
property  to  a  charitable  use,  it  matters  not  whether  the 
alienation  took  place  a  year  or  only  a  day  before  his  death, 
or  whether  he  was  in  the  full  vigour  of  health,  or  in  a 
dying  or  weak  state.  But,  even  in  the  case  of  a  purchaser 
for  valuable  consideration,  it  might  be  desirable  that  the 
deed  should  be  attested  by  two  witnesses,  and  enrolled. 
For  it  would  seem  only  reasonable  that  the  evidences  of 
transfer  to  charitable  uses  should  be  peculiarly  complete, 

(6)  Wickham  y.  MarquU  of  Bath,  1  L.  R.,  1  Bq.  17. 
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pr.  ir.  T.  8,  on  account  of  the  great  importance  of  such  transfer  to  the 

community. 

Stat  9  Geo.  4.  By  the  stat.  9  Geo.  4,  c.  85,  after  reciting  that  the  2nd 
section  of  the  Mortmain  Act  "  was  only  intended  to  pre- 
vent such  purchases  from  being  avoided,  by  reason  of  the 
death  of  the  grantor  within  twelve  calendar  months  after 
the  sealing  and  delivery  of  the  deed  or  deeds  relating 
thereto ;  and  that  it  had  been  generally  apprehended  that 
the  said  last-mentioned  provision  was  intended  wholly  to 
exempt  such  purchases  from  the  operation  of  the  said  Act, 
and  in  consequence  thereof  the  formalities  by  the  said  Act 
prescribed,  in  relation  to  the  conveyance  of  hereditaments 
to  charitable  uses,  had  in  divers  instances  been  omitted  on 
purchases  for  a  full  and  valuable  consideration,  and  by 
reason  of  such  omission  the  title  to  such  hereditaments 
might  be  considered  defective,  it  is  enacted  that  where 
any  lands,  tenements,  and  hereditaments,  or  any  estate  or 
interest  therein,  have  or  has  been  purchased  for  a  full  and 
valuable  consideration,  in  trust  or  for  the  benefit  of  any 
charitable  uses  whatsoever,  and  such  full  and  valuable 
consideration  has  been  actually  paid  for  the  same,  every 
deed  or  other  assurance  already  made  for  the  purpose  of 
conveying  or  assuring  such  lands,  tenements,  or  heredita- 
ments, estate  or  interest  as  aforesaid,  in  trust  or  for  the 
benefit  of  such  charitable  uses  (if  made  to  take  effect  in 
possession,  for  the  charitable  use  intended,  immediately 
from  the  making  thereof,  and  without  any  power  of  revo- 
cation, reservation,  trust,  condition,  limitation,  clause,  or 
agreement  whatsoever,  for  the  benefit  of  the  grantor,  or  of 
any  person  or  persons  claiming  under  him,)  shall  be  as 
good  and  valid,  and  of  the  same  effect,  both  for  establish- 
ing derivative  titles,  and  in  all  other  respects,  as  if  the 
several  formalities  by  the  said  Act  prescribed  had  been 
duly  observed  and  performed  (c).  Provided  always,  that 
{c)  Sect  1 ;  Fi^Ur  r.  BrierUy,  10  H.  L.  Cas.  159. 
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nothing  in  this  Act  contained  shall  extend  to  give  effect  Jr.  ir.  t.  g, 

^  Ch.  2,  B.  (. 

to  any  deed  or  other  assuranoe  heretofore  made,  so  far  as  

the  same  has  been  already  avoided  by  suit  at  law  or  in 
equity,  or  by  any  other  legal  or  equitable  means  whatso- 
ever, or  to  affect  or  prejudice  any  suit  at  law  or  in  equity 
actually  commenced  for  avoiding  any  such  deed  or  other 
assurance,  or  for  defeating  the  charitable  uses  in  trust  or 
for  the  benefit  of  which  such  deed  or  other  assurance  may 
have  been  made  (d).  Provided  also,  and  be  it  further 
enacted,  that  nothing  herein  contained  shall  be  construed 
to  dispense  with  any  of  the  said  several  formalities  pre- 
scribed by  the  said  recited  Act,  in  relation  to  any  deed  or 
other  assurance  which  shall  be  made  after  the  passing  of 
this  present  Act"  (e). 

This  is  a  very  remarkable  instance  of  the  defective 
manner  in  which  statutes  are  too  often  framed.  The 
second  section  of  the  Mortmain  Act  had  provided  that 
nothing  contained  in  the  first  section  relating  to  the  sealing 
and  delivery  of  any  deed  twelve  calendar  months  before 
the  death  of  the  grantor,  should  apply  to  the  case  of  bona 
fide  purchases  for  valuable  consideration.  From  these 
words,  it  became  a  common  opinion  that  the  second  section 
was  intended  to  exempt  purchasers  for  valuable  considera- 
tion from  the  operation  of  the  first  section,  so  as  to  render 
the  formalities  prescribed  in  the  first  section  imnecessary 
in  the  case  of  such  purchases.  And  such  formalities  had 
consequently  been  altogether  omitted  in  the  case  of  many 
purchasers.  The  statute  9  Geo.  4,  c.  85,  was  intended  to 
set  this  right.  And  as  to  past  transactions,  it  did  so, 
by  validating  them,  notwithstanding  the  omission  of  all 
the  forms.  But  as  to  future  transactions,  the  statute  of 
9  Geo.  4,  recited  in  effect  that  the  true  intention  of  the 
second  section  of  the  Mortmain  Act  was  merely  to  dispense 

(d)  Sect.  2.  (e)  Sect.  8. 
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p«.  II.  T.  8,  with  the  execution  of  the  deed  twelve  months  before  the 

Ch.  3,  B.  5. 

death  of  the  grantor,  and  yet  the  statute  9  Geo.  4  provided 

that  nothing  in  the  Act  should  be  "  construed  to  dispense 
"with  any  of  the  forms  prescribed "  by  the  Mortmain  Act. 
So  that  as  to  future  transactions,  while  the  statute  of 
9  Geo.  4  was  only  intended  to  explain  that  by  the  second 
section  of  the  Mortmain  Act,  one  particular  form  only  was 
designed  to  be  dispensed  with,  yet  the  third  section  of  the 
statute  of  9  Geo.  4  treats  the  Mortmain  Act  as  if  it  did  not 
dispense  with  any  of  the  fonns  in  the  case  of  purchasers  for 
valuable  consideration. 

Notwithstanding  this,  however,  it  would  seem  the  third 
section  of  the  statute  9  Geo.  4  cannot  have  the  effect  of 
nullifying  the  second  section  of  the  Mortmain  Act  as  to 
purchases  for  valuable  consideration,  but  it  follows  from 
the  recital  in  the  statute  of  9  Geo.  4,  that  the  only  form 
dispensed  with  by  the  second  section  of  the  Mortmain  Act 
as  to  such  purchasers,  is  that  of  executing  the  deed  twelve 
months  before  the  death  of  the  gmntor ;  and  that  it  was 
still  necessary,  even  in  the  case  of  purchasers  for  valuable 
consideration,  that  the  deed  should  be  sealed  and  delivered 
in  the  presence  of  two  or  more  witnesses,  and  that  it  should 
be  enrolled  witliin  six  calendar  months  next  after  the 
execution  thereof.  Upon  this  subject,  however,  fi*esh  enact- 
ments have  recently  been  made  (/). 

Mortmain  By  s.  3  of  the  Mortmain  Act,  "  all  gifts,  grants,  con- 

veyances, appointments,  assurances,  transfers  and  settle- 
ments whatsoever,  of  any  lands,  tenements,  or  other 
hereditaments,  or  of  any  estate  or  interest  therein,  or  of 
any  charge  or  incumbrance  affecting  or  to  affect  any  lands, 
tenements,  or  hereditaments,  or  of  any  stock,  money, 
goods,  chattels  or  other  personal  estate,  or  securities  for 
money  to  be  laid  out  or  disposed  of  in  the  purchase  of  any 

(/)  See  infia,  pp.  305—314. 


OF  CHARITABLB  TRUSTS.  291 

lands,  tenements,  or  hereditaments,  or  of  any  estate  or  ^.  u.  ti, 

interest  therein,  or  of  any  charge  or  incumbrance  affecting  

or  to  affect  the  same,  to  or  in  trust  for  any  charitable  uses 
whatsoever,  which  shall  at  anytime  from  and  after  the 
said  2'lth  day  of  June,  1736,  be  made  in  any  other  manner 
or  form  than  by  this  Act  is  directed  and  appointed,  shall  be 
absolutely,  and  to  all  inttots  and  purposes,  null  and  void" 

This  section  is  much  more  extensive  in  its  terms  than 
the  first  section:  it  not  only  speaks  of  "hereditaments," 
but  also  of  "  any  estate  or  interest  therein  or  of  any  charge 
or  incumbrance  affecting  them."  And  it  not  only  speaks 
of  personal  estate  to  be  laid  out  in  the  purchase  of  here- 
ditaments, but  also  of  personal  estate  to  be  laid  out  in  the 
purchase  of  "any  estate  or  interest  therein  or  of  any 
charge  or  incumbrance  affecting  the  same."  So  that  to 
imderstand  the  prohibitions  of  the  Mortmain  Act,  we  must 
take  the  first  section  and  the  third  section,  and  amalgamate 
them  together. 

It  may  be  collected  from  the  preamble  of  the  Act,  that  (f^^^jf 
the  objects  sought  to  be  accomplished  by  the  statute  are  "^^^  ^^' 
twofold  :  First,  to  prevent  dispositions  of  lands,  tenements, 
or  other  hereditaments,  or  any  estate  or  interest  therein, 
or  any  charge  or  incumbrance  affecting  the  same,  &c.,  to 
such  uses  that  such  lands,  tenements,  or  other  heredita- 
ments, or  estate  or  interest  therein,  or  charge  or  incum- 
brance, &c.,  could  not  be  alienated.  And  secondly,  to 
prevent  dispositions  tending  to  the  undue  disherison  of 
lawfhl  heirs.  And  such  being  the  case,  the  true  view 
upon  principle  appears  to  be  that  when  a  testamentary  dis- 
position in  favour  of  a  charity  does  not  tend  to  render  any 
lands,  tenements,  or  other  hereditaments,  or  any  estate  or 
interest  therein,  or  any  charge  or  incumbrance  affecting 
the  same,  &c.,  imalienable,  and  does  not  tend  to  the  dis- 
herison of  lawful  heirs,  such  a  testamentary  disposition 
does  not  contravene  the  statute. 

v2 
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The  authorities,  with  the  exception  of  some  which  have 
been  very  properly  overruled,  appear  to  be  in  accordance 
with  this  view.  If  there  are  any  decisions  contrary  to  this 
view  which  have  not  been  overruled  as  yet,  probably  the 
time  is  at  hand  when  they  will  be  set  aside.  The  strong 
leaning  of  the  judges  in  the  earlier  cases  was  to  extend  the 
operation  of  the  Mortmain  Act  as  far  as  possible.  But  the 
tendency  of  the  highest  modem  authorities  is  strongly 
against  any  extension  of  its  operation* 

With  regard  to  the  particular  cases  within  the  Mort- 
main Act : — 

J.  The  statute  applies  to  terms  for  years  {g) ;  for  the 
third  section  expressly  mentions  "  any  interest "  in  here- 
ditaments, and  the  gift  of  a  term  to  a  charity  may  virtually 
have  the  effect  of  rendering  the  term  and  the  land  itself 
imalienable, 

2.  The  statute  applies  to  money  secured  on  mortgage, 
legacies  charged  on  land,  and  other  charges  on  real  estate, 
whether  legal  or  equitable.  For  ''charges  and  incum- 
brances "  are  expressly  mentioned  in  the  third  section ;  and 
the  charge  or  mortgage  tends  pro  tanto  to  the  disherison  of 
the  heir.  And  of  course  the  statute  applies  to  devises  by 
mortgagees  of  the  estates  in  mortgage  to  them  (A).  And 
it  has  been  held  that  it  applies  to  arrears  of  moitgage 
interest  (i). 

3.  The  statute  has  been  held  to  apply  to  a  bequest  of 
money  to  exonerate  lands  in  mortmain ;  as  being  in  effect 
a  purchase  of  a  charge  or  incumbrance  for  the  benefit  of 
the  charity,  and,  as  such,  being  within  the  third  section  (A;). 

4.  Whether  rightly  or  wrongly,  the  statute  has  been 
held  to  apply  to  money  secured  on  turnpike  tolls,  poor 


{g)  2  Bop.  Leg.  by  White,  1131. 

(h)  Id.  1128,  1181;  Alexander  \. 
Brame  (No.  2),  30  Bear.  153;  ^tccoi 
y. /on«f/L.  R.  4  E(}.  73. 


(»)  Alexander  r.  Brame  (No.  2), 
so  Beay.  153. 
(k)  2  Sop.  Log.  bj  White,  1184. 
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rates  and  county  rates,  mortgages  of  railways,  and  duties  ^n.  t.  s, 

payable  to  a  dock  company ;  to  the  profits  arising  from  — ; 

mooring  chains  in  the  Eiver  Thames ;  to  navigation  shares  JJ^'^"' 
in  canals  and  rivers,  where  they  are  real  estate ;  and  to  S?i^tion 
judgment  debts  due  to  the  testator  which  in  his  life  had  jSj^inT* 
been  reported  in  a  creditor's  suit  to  be  an  incumbrance 
affecting  the  real  estate  of  the  debtor  (I).    Although  these 
are  interests  in  or  charges  upon  land  in  a  wide  and  in- 
direct sense,  yet  it  may  fairly  be  doubted  whether  they 
are  within  the  true  meaning  of  the  Act ;  and  consequently 
they  form  a  trap  for  the  unwary  practitioner. 

5.  A  charitable  bequest  of  money  to  be  expended  in  the  Money  to  be 

expended  in 

erection  or  repair  of  buildings  is  void,  unless  it  appears  on  JJ®^*^]^ 
the  face  of  the  will,  or  by  sufl&cient  extrinsic  evidence,  or  is  o'b«*i«iin««« 
fairly  presumable  from  the  nature  of  the  case,  that  it  was 
intended  that  the  money  so  bequeathed  should  be  expended 
on  some  land  then  already  in  mortmain  (m). 

6.  The  lien  of  a  testator  for  the  impaid  purchase  money  uai  for 
of  land  which  he  had  contracted  to  sell,  has  been  held  to  be  ■^"•y- 
an  interest  in  land  under  the  Statute  of  Mortmain,  so  that 

the  purchase  money  will  not  pass  by  his  will  to  a  charity  (ii). 
The  propriety  of  this  decision  may  be  questioned.  It  is 
true  that  the  vendor's  lien  for  the  unpaid  purchase  money 
is  an  interest  in  land  and  a  charge  on  the  land ;  and  the 
prohibition  of  the  third  section  of  the  statute  expressly 
extends  to  "  interests  in  "  and  "  charges  on  "  land ;  but 
this  does  not  appear  to  be  the  kind  of  interest  of  charge 


(0  2  Hop.  Leg.  by  White,  11S7—  H.  L.  C«8.  338,  855-0,  368,  360— 

a  ;  AtkUm  r.  Lard  Langdale,  4  De  1,  364-— 5,    370,    874  ;    Cramp  y. 

a.  &  Sm.  402;  Walker  ▼.  MUne,  11  Plat/fort,  4  K.  ft  J.  479  ;   Hopkins 

Beay.  507,509 ;  Alexander  y.  Brame  t.  PhilUpe,  3  Oif.  182;  CreeweU  r. 

(No.  2),  80  Beay.  153.  Cruwdl,  L.  R.  6  Eq.  69.    See  infra, 

(m)  PrUdkard  t.  Arbouiny  3  Raas.  p.  296—8. 
456 ;   OibUU  T.  Hob9(m,  8  Mj.  ft  (n)  Harrieon  y.  HarrUon,  1  Buss* 

Keen,  517,  529 ;  and  remarks  in  ft  Mj.  71. 
PhUpU  y.  St.  Qeorge'e  Hotpital,  6 
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referred  to  by  the  legislatora  The  case  does  not  seem 
within  either  of  the  two  mischiefs  intended  to  be  gnavded 
against.  Such  a  disposition  does  not  tend  to  make  the 
land  unalienable,  but  is  itself  founded  in  alienation  :  nor 
does  it  tend  to  the  disinheriting  of  the  heir :  for  he  has 
been  already  disinherited  by  the  contract  entered  into  by 
the  testator.  If  the  testator  had  actually  received  the 
purchase  money,  he  might  have  bequeathed  it  the  next 
hour  to  a  charity:  why  should  he  not  have  the  same 
power  over  it,  when  unpaid,  but  due  from  the  purchaser  ? 

7.  Although  the  Mortmain  Act  does  not  mention  the 
case  of  a  bequest  of  the  proceeds  of  a  sale  of  land  directed 
by  the  will  to  be  sold,  yet  it  is  settled  that  a  bequest  of 
the  whole  or  any  part  of  such  proceeds  is  within  the  spirit 
and  meaning  of  the  Act,  and  therefore  void  (o).  In  such 
a  case,  so  far  from  the  gift  tending  to  restrain  alienation, 
by  the  very  terms  of  the  gift  alienaticm  is  to  precede 
the  possession  of  the  testator's  bounty.  But  then  such  a 
disposition  amounts  to  the  disherison  of  the  heir  by  will, 
and  therefore  it  has  been  held  to  be  within  the  prohibitions 
of  the  statuta 

8.  A  bequest  of  money  to  a  society  established  for  as- 
sisting the  owners  of  impropriate  tithes  by  money  pay- 
ments to  restore  them  to  spiritual  purposes,  is  void  under 
the  Statute  of  Mortmain,  and  is  not  rendered  valid  by  the 
Stat  13  &  14  Vict,  a  94,  s.  23  (p). 

9.  It  has  been  held  that  although  a  deed  of  gift  of  a 
rent  charge  to  trustees  for  a  charitable  purpose  be  free 
from  all  objection  on  the  face  of  it,  yet  it  is  void  under 
the  Mortmain  Act,  if  there  was  any  s^eement  or  under- 


(o)  AU.'Oen.  t.  Lord  W^/matth, 
Amb.  20;  Curtii  y.  ffutton,  14  Yes. 
537 ;  Trutteet  of  the  BriUth  Museum 
▼.  WhUe,  2  8.  ft  S.  595 ;  Watte  r. 
Webb,  6  Madd.  71;  Cfurrie  T.  Pye, 
17  Yes.  462;  Page  r.  Leapingwell^ 


18  Yes.  464;  IneorporaUd  Cfkur^ 
Building  Society  y.  Cfoks,  5  D.  M.  ft 
a.  824 ;  Brook  t.  Badley,  L.  R.  4 
Eq.  106  ;  8  Ch.  App.  672. 

(p)  JDenUm  ▼.  Lord  John  Ifatmerv, 
25  BeftT.  88  ;  2  D.  ft  J.  675. 
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standing  amopg  the  parties  to  it,  when  it  was  exeouted,  p*-  n.  t.  s. 

that  payment  of  the  annuity  should  not  be  enforced  during  — — 

the  life  of  the  grantor,  or  if  such  was  his  design  in  exe- 
cuting it,  and  that  design  is  acquiesced  in  by  all  the 
parties  (g).  For  by  the  first  section  of  the  statute,  deeds 
of  gift  for  charitable  purposes  are  expressly  void  "  unless 
the  same  be  made  to  take  e£Eect  in  possession  for  the 
charitable  use  intended  immediately  from  the  making 
thereof,  a&d  be  without  any  agreement  whatever  for  the 
benefit  of  the  donor  or  grantor  or  of  any  person  or  per- 
sons claiming  under  him  "  (r), 

III.  Exemptions,  or  Gccses  not  toithin  the  Mortmain  Act. 

1.  By  the  4th  section  it  is  provided,   "that  this  Act  ^Zuniw- 
shall  not  extend,  or  be  construed  to  extend,  to  make  void  SSSm'*^' 
the  dispositions  of  any  lands,  tenements,  or  hereditaments,  fJr  eSC' 
or  of  any  personal  estate  to  be  laid  out  in  the  purchase  of  or  west-  ^* 
any  lands,  tenements,  or  hereditaments,  which  shall  be 

made  in  any  other  manner  or  form  than  by  this  Act  is 
directed,  to  or  in  trust  for  either  of  the  two  Universities, 
or  any  of  the  coUeges  or  houses  of  learning  within  either 
of  the  said  Universities,  or  to  and  in  trust  for  the  colleges 
of  Eton,  "Winchester,  or  Westminster,  or  any  or  either  of 
them,  for  the  better  support  and  maintenance  of  the 
scholars  only  upon  the  foundations  of  the  said  colleges  of 
Eton,  Winchester,  and  Westminster." 

2.  By  the  6th  section,    the  Act    is   not  to  extend  to  scotch 

•^  property. 

Scotland. 

3.  Nor   does  it  extend  to   Ireland     But  by  the  stat  wah 
7  &  8  Vict.  c.  97,  s.  16,  it  is  enacted,  "That  after  the 
commencement  of  this  Act^   no  donation,    devise,  or  be- 
quest for  pious  or  charitable  uses  in  Ireland  shaU  be  valid 

(9)   Way  y.  E<u^,  2  Drewry,  44.  &  J.  648 ;  10  H.  L.  Qas.  159. 

(r)  See  FUher  v.  Brierlyy  1  D.  P. 
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to  create  or  convey  any  estate  in  lands,  tenements,  or  here- 
ditaments for  such  uses,  unless  the  deed,  will,  or  other 
instrument  containing  the  same  shall  be  duly  executed 
three  calendar  months  at  the  least  before  the  death  of  the 
person  executing  the  same,  and  unless  every  such  deed  or 
instrument,  not  being  a  will,  shall  be  duly  registered  in 
the  office  for  registering  deeds  in  the  city  of  Dublin  within 
three  calendar  months  after  the  execution  thereof." 

4.  The  Mortmain  Act  does  not  apply  to  India  or  the 
West  Indies  (s).  Nor  does  it  apply  to  our  colonies,  where 
there  is  no  express  legislative  enactment  in  this  country, 
that  it  shall  apply  to  them.  And  it  does  not  apply  to 
New  South  Wales,  notwithstanding  the  stat.  9  Geo.  4,  c.  83, 
s.  24  (0. 

5.  Where  trustees  are  not  required  or  directed  to  invest 
in  real  estate  money  bequeathed  to  charity,  but  it  is  merely 
left  to  their  discretion  to  do  so  or  not,  the  bequest  has  been 
supported  upon  the  principle  that  the  trustees  ought  not 
to  be  permitted  to  exercise  that  discretion  to  the  prejudice 
of  legatees  (u).  And,  k  fortiori,  the  bequest  is  valid  where 
there  is  a  direction  that  the  trustees  shall  have  regard  to 
the  application  thereof  being  consistent  with  the  laws  in 
force  (x), 

6.  It  would  seem  from  Middleton  v.  Catar  (y),  that  by 
the  custom  of  London,  a  freeman  of  London  may  devise  in 
mortmain  land  within  the  city. 

7.  Bequests  may  be  made  of  money  to  be  appUed  simply 
in  melioration  of  lands  in  mortmain,  or  for  building  upon 


(•)  Tudor  LomL  Ca.  in  Gout.  488. 

(t)  Whicker  t.  Hutne,  14  Beav. 
524 ;  1  D.  M.  ft  O.  506;  7  H.  L. 
Gas.  124. 

(u)  2  Rop.  Jjeg.  by  White,  1145 ; 
Carter  v.  Oreen,  3  K.  &  J.  691 ; 
University  of  London  t,  Yarrov,  1 
D.  ft  J.  74,  81 ;  Mayor  of  FavcT' 


ikam  ▼.  Myder,  18  BeaT.818 ;  5  B.  M. 
ft  G.  850 ;  Oraham  T.  Patemoiferf 

81  Bear.  80 ;  Re  BeaumowCs  Tnuts, 

82  Bear.  191 ;  Tatham  y.  Drum* 
mond,  12  W.  B.  620. 

(x)  Dent  r.AUeroft,  80  Bear.  885. 
(y)  4  B.  0.  G.  410« 


^ 
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them  (z).    And  hence  a  legacy  for  building  a  parsonage  P«^n-  t.^s, 
house  is  not  within  the  Mortmain  Act,  if  there  is  land  ^^^^ 
belonging  to  the  living  upon  which  a  house  may  be  built  (a).  ^^^  *^*°*- 
And  80  if  a  bequest  is  made  to  the  trustees  of  a  dissenting 
chapel  in  a  certain  town  or  parish,  to  be  applied  towards 
the  erection  of  a  new  chapel  there,  and  land  in  that  town  or 
parish  is  duly  vested  in  trustees  at  the  date  of  the  will,  on 
which  a  new  chapel  could  be  built  in  substitution  for  the 
old  one,  the  bequest  is  valid  (6).    In  the  case  of  Adnam  v. 
Cole  (c),  it  was  held  that  the  gift  of  money  to  arise  from  the 
sale  of  chattels  real  for  the  purpose  of  building  an  organ 
gallery  and  purchasing  an  organ  for  the  parish  church,  was 
within  the  statute  and  void.   But  the  point  was  not  argued, 
and  the  decision  was  clearly  wrong. 

8.  Where  a  testator  directs  his  executors,  as  opportunity  JJJjJJ^^^j,^ 
may  offer,  to  apply  such  part  or  parts  of  the  residue  of  his  f jJ^JJ^ 
personal  estate  as  may  be  legally  applied  to  such  purposes,  SuS^g 
in  the    endowment    of  district    churches   or  chapels,  in  Mubi&h- 

ment  of  % 

populous  parishes,  such  a  gift  is  good,  regarded  as  a  gift  f^jjj®' 
in  favour  of  existing  churches  or  chapels,  if  not  when 
made  in  favour  of  churches  or  chapels  to  be  hereafter 
built  (d).  And  so  a  bequest  of  money,  for  the  enlargement 
of  a  parish  church  is  good  (e).  And  so  a  bequest  for 
"  the  foundation  of  a  charitable  endowment "  is  not  within 
the  statute  (/).  And  a  bequest  of  a  sum  of  money  to 
"  The  Incorporated  Society  for  Promoting  the  Enlargement, 
Building,  and  Eepairing  of  Churches  and  Chapels  "  is  good, 
inasmuch  as  it  is  held  that  the  society  has  no  power  to 
purchase  lands  (gr).    But  a  bequest  "  for  the  purpose  of 

(z)  2  Kop.  Leg.  by  White,  1165  ;  74. 

Carter  r.  Qreen,  ZK.SlJ.  691.  (c)  Be  Hawhin's  TrutUy  88  Bear. 

(a)  SeweU  y.  Orewe-lUadf   L.  B.  570. 

3  Eq.  60.  (/)  Sahi^ry  y.  DenUm^  8  E.  &  J. 

(6)  Booth  y.  Carter,  L.  B.  8Eq.  757.  529. 

(cf  6Beay.  858.  iff)  The  Incorporated  Society,  d-e., 

(d)  Sdwardtr.  HaU,  6  D.  M.  &  O.  y.  Burton,  8  D.  M.  ft  G.  120. 
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establishing  a  hospital/'  without  negativing  an  intention 
that  the  money  should  be  applied  in  building  at  all^  or 
otherwise  than  on  land  already  in  mortmain,  is  void ;  as 
the  erection  of  a  building  is  essential  to  a  hospital  (h).  A 
bequest  for  the  establishment  of  a  school  may  be  either 
void  or  not,  according  to  circumstances.  If  there  was  an 
intention  that  any  part  of  the  money  should  be  expended 
in  building  on  land  not  already  in  mortmain,  it  is  void  (i), 

9.  Policies  of  assurance  are  not  so  connected  with  land 
as  to  be  within  the  Mortmain  Act,  although  the  assets  of 
the  assurance  companies,  out  of  which  the  amount  assured 
is  to  be  paid,  consists  partly  of  real  estates  (k). 

10.  Arrears  of  rent  are  not  an  estate  or  interest  in  land 
within  the  Mortmain  Act  (I), 

11.  If  real  estate  is  devised  to  a  vicar  and  churchwardens 
and  their  successors,  and  certain  other  trustees,  their  heirs 
and  assigns,  upon  trust  to  distribute  the  rents  and  profits 
annually,  on  a  certain  day,  amongst  certain  families 
named,  according  to  their  circumstances,  as  in  the  opinion 
of  the  trustees  they  might  need  such  assisttmce,  this  is  a 
beneficial  devise  to  objects  who  may  lawfully  take  land  by 
devise,  and  therefore  not  void  within  the  Statute  of  Mort- 
main (m). 

12.  Such  debentures  as  are  mortgages,  are  not  within 
the  Act  {n)» 

13.  Shares  in  a  company  are  not  within  the  Mortmain 
Act  And  this  is  the  case,  even  where  it  may  happen  that 
all  their  property  may  at  any  given  time  consist  of  real 
estate  or  chattels  real,  if  by  the  Act  of  Parliament  ov  by 


{h)  I>unn  y.  Bovmass,  1  K.  &  J. 
600. 

(i)  Att.-Oen.  v.  WiUiam$,  2  Cox, 
887  ;  AU,'Oen,  y.  ffvU,  9  Haie,  647 ; 
L<mgtt<\F  V.  lUnnison,  1  Drewry,  28 ; 
HarUkoTM.  y.  NiMUon^  26  Seay. 
58. 


(*)  March  V.  AtL-Gtn^  5  Beay. 
481. 

(I)  Mdicardt  y.  Hall,  6  D.  M.  ^ 
G.  74. 

(m)  LiUy  y.  Etjf,  1  HaTC,  MO, 

(n)  AAton  y.  Lord  ZanffdaU,  4 
B^G.&Sm.  402. 
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the  deed  by  which  the  company  was  established,  the  shares  ^^^  J/* 

are  declared  to  be  personal  estate,  or  if  the  right  of  the  

shareholder  is  merely  a  right  to  call  for  his  share  of  the 
profits,  and  not  for  a  specific  part  of  the  land  itseK.  Thus 
it  has  been  very  properly  held  that  the  Act  does  not  extend 
to  shares  in  a  gas-light  and  coke  company,  or  in  a  dock 
company,  or  in  a  waterworks  company,  or  in  a  railway  or 
canal  company,  or  in  a  banking  company,  even  though  un- 
incorporated, and  though  its  assets  consisted  of  real  estate 
and  mortgages,  or  in  a  mining  company  where  the  interest 
of  the  shareholders  is  limited  to  the  profits,  or  in  a  land 
company  or  society  for  purchasing  or  improving  lands  and 
selling  or  letting  the  same,  or  for  raising  fimds  for  enabUng 
each  of  the  subscribers  to  buy  houses  or  lands  (o). 

The  truth  is,  a  share  in  a  company,  where  it  is  not  real 
estate,  though  it  may  savour  of  the  realty,  is  not  like  the 
share  in  lands  of  a  tenant  in  common,  but  it  is  practically 
and  virtually  a  mere  share  in  pure  personalty.  It  is  prac- 
tically and  virtually  a  mere  share  in  the  profits  of  the 
undertaking  for  the  purposes  of  which  the  company  was 
established,  while  the  company  continues  to  exist,  attended 
with  a  right  to  participate  in  the  proceeds  of  the  sale  of 
the  aggregate  property,  whatever  it  be,  in  the  contingent 
event  of  the  company  being  dissolved.     A  share   is  an 


(o)  2  Rop.  Leg.  by  While,  1179 ; 
Haptr  y.  Tueker,  4  K.  &  J.  248 ; 
Thompion  v.  Thomjpion,  1  Coll.  0. 
0.  381 ;  Sparling  v.  Parker,  9  Bear. 
457  ;  SUton  r.  (Xraud,  1  De  Oex  ft 
Sm.  188  ;  Walker  t.  Mihe,  11  Bear. 
507  ;  Ashton  y.  Lord  Langdale,  4  De 
G.  ft  Sm.  402  ;  Myert  y.  Perigal,  2 
D.  M.  ft  G.  599,  oyerraUng  TbmZtn- 
Mn  ▼.  TomUnton,  9  Bear.  459 ;  and 
MkhfartU  v.  ffaU,  6  D.  M.  ft  G.  74, 
oyerrnling  Witre  y.  CumherUge,  20 
Beay.  508  ;  Taylor  r.  Lintey,  1  Gif. 


67  ;  2  D.  F.  ft  J.  84;  Entwistlt  y. 
J>avi$,  L.  B.  4  Eq.  272.  In  Morru 
y.  Glynn,  27  Beay.  218,  it  was  held 
that  shares  in  a  mining  company 
are  within  the  Act';  and  though  this 
would  seem  clearly  opposed  to  au- 
thority and  principle  (see  1  Jarm. 
Wills,  3rd  ed.  205,  and  remarks  of 
V.-C.  Wood,  in  L.  B.  4  Eq.  275), 
yet  it  would  be  only  prudent  to  de- 
yote  such  property  to  charitable 
objects  privileged  from  exemption 
from  the  Aot 
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entire  thing ;  and  if  it  is  a  share  in  a  company  the  pro- 
perty of  which  is  partly  real  and  partly  personal,  in  pro- 
portions which  cannot  be  determined,  it  is  impossible  to 
say  that  such  a  share  is  real  property  which  devolves  upon 
the  heir.  And  even  if  it  is  a  share  in  a  company  the  pro- 
perty of  which  consists  entirely  of  real  estate,  yet  if,  by  the 
Act  of  Parliament  or  deed  whereby  the  company  was 
established,  the  shares  are  declared  to  be  personal  estate, 
such  shares  are  then  practically  and  virtually  shares  in 
pure  personalty. 

14.  Where  a  covenant  is  entered  into  with  trustees, 
that  the  covenantor  in  his  lifetime,  or  his  executor  within 
twelve  months  after  his  decease,  would  invest  a  large  sum 
of  money  in  the  names  of  trustees  upon  charitable  trusts, 
such  a  covenant  is  invalid,  as  within  the  Mortmain  Act  (p). 

15.  A  bequest  to  a  person  on  condition  that  he  convey 
land  to  a  charity  is  void,  as  in  effect  a  giving  of  money  to 
be  laid  out  in  the  purchase  of  lands  ($).  But  with  this 
exception,  a  bequest  for  a  charity  is  not  void,  merely 
because  it  may  be  so  given  as  to  lead  others  to  bring  fresh 
land  into  mortmain.  And  hence,  where  a  testator  directed 
that  if  any  person  within  a  certain  time  should  give  a  suit- 
able piece  of  land  as  a  site  for  almshouses,  his  executors 
should  pay  the  trustees  a  sum  of  money  for  the  purpose  of 
the  charity,  but  so  that  the  said  sum  of  money,  nor  any 
part  thereof,  should  not  be  applied  in  or  towards  the 
purchase  of  any  lands ;  it  was  very  properly  decided  by  the 
House  of  Lords  that  the  bequest  was  good  (r).  And  so, 
where  a  legacy  is  bequeathed  in  trust  to  apply  the  divi- 
dends towards  the  maintenance,  support,  and  carrying  on 


(p)  Jtffrva  y.  AUsta/ndxr^  8  H.  L. 
Caa.  594,  reyening  decision  of  the 
Lords  JtiBiices,  S.C.,  nom.  AUxamd^ 
T.  Bramt^  7  D.  M.  &  G.  525. 

(ff)  AtH^'Qen,  T.   i>anef,   9  Ve«. 


585. 

(r)  i>Ai^  T.  S^  Qtwrg^t  Ho9- 
TpUal,  21  Bear.  134;  6  H.  L.  Cm. 
888,  849,  850. 
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of  a  school  to  be  established  in  a  certein  parish,  with  an  ^-  ij-  t.  8, 

express  direction  that  the  said  sum  shall  not,  nor  shall  any  

part  of  it  be  applied  in  the  purchase  of  land  or  in  the  pur- 
chase or  erection  of  buildings,  the  testator  stating  his  expec- 
tation that  other  persons  will  at  their  expense  purchase 
the  necessary  land  and  buildings  for  the  above  named 
purpose ;  such  bequest  is  valid,  on  the  ground  that  it  is  not 
illegal  to  encourage  others  to  do  what  the  Act  declares 
may  be  done  legally  in  a  manner  thereby  prescribed  (s). 

It  has  been  justly  remarked,  "  It  is  no  doubt  the  duty 
of  the  Courts  so  to  construe  statutes,  as  to  suppress  the 
mischief  against  which  they  are  directed,  and  to  advance 
the  remedy  which  they  were  intended  to  provide ;  but  it  is 
one  thing  to  construe  the  words  of  a  statute,  and  another 
to  extend  its  operation  beyond  what  the  words  of  it  ex- 
press "  (t).  "  Prohibitoiy  statutes  (observes  Lord  Craii- 
worth,  C.)  prevent  you  from  doing  something  which 
formerly  it  was  lawful  for  you  to  do  ;  and  whenever  you 
can  find  that  anything  that  is  done  is  substantially  that 
which  was  prohibited,  I  think  it  is  perfectly  open  to  the 
Court  to  say  that  it  is  void — ^not  because  it  comes  within 
the  spirit  of  the  statute,  or  tends  to  effect  the  object  which 
the  statute  meant  to  prohibit,  but  because,  by  reason  of  the 
true  construction  of  the  statute,  it  is  the  thing,  or  one  of 
the  things,  actually  prohibited  (u). 

16.  Where  a  devise  or  bequest  is  made,  which  on  the  Derkeor 
face  of  it  appears  to  be  an  absolute  gift,  but  was  in  reality  ™<*  ^  *^« 
made  in  confidence  that  the  property  would  be  devoted  to  »**<>*">*«• 
a  charitable  purpose,  such  a  disposition   is   good  as  an 
absolute  gift,  which  the  devisee  or  legatee  may  devote  to 
that  purpose  or  not,  as  he  may  choose,  even  though  the 

(*)  Cawood  V.  Thom^ptan,  1  8m.  &  (it)  Lord  Cranworth,  C,  in  PhU- 

Gif.  409«  pot  Y.  St.  Qtorge'B  HovpUal,  6  H.  L. 

(t)  Lord  Justice  Turner,  7  D.  M.  Gas.  849.    See  also  remarks  of  Lord 

h  G.  589.  Brougham,  S.  C.  868. 
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vf.  iL  T.  i  real  intention  of  the  testator  may  be  expressed  by  soi^e 

'■ —  letter  or  paper  accompanying  the  will,  and  even  thongh  the 

devisee  or  legatee  knew  in  the  testator's  lifetime  that  the 
testator  wished  to  devote  his  property  to  that  purpose,  and 
though  after  the  testator's  death  the  devisee  or  legatee 
admits  that  he  intends  to  devote  to  it  the  property  devised 
or  bequeathed ;  imless  he  knew  in  the  testator's  lifetime 
that  the  property  was   devised  or  bequeathed  with  that 
intent,  and  either  directly  or  indirectiy,  by  words,  or  by 
silence,  or  otherwise,  agreed  with  the  testator  to  carry  it 
into  effect  (x).    And  where  a  devise  was  made  to  two  per- 
sons as  tenants  in  common,  and  the  memorandum  which 
expressed  the  charitable  intent  was  read  to  one  devisee 
by  the  testator,  but  was  unknown  to  the  other  devisee 
until  after  the  testator's  death,  the  gift  to  the  former  was 
affected  by  a  trust,  while  the  gift  to  the  latter  was  not  (y). 
In  these  cases,  it  will  be  perceived,  the  Court  gave 
effect  to  the  Mortmain  Act,  by  gi\'ing  the  property  to  th6 
devisee  absolutely,  and  leaving  him  to  devote  it  to  chari* 
table  purposes  or  not,  as  he  might  choose,  where    the 
devisee  did  not  directly  or  indirectly  agree  so  to  apply 
it.     But  it  would  not  seem  wise  to  recommend  the  adop- 
tion of  such  an  expedient  where  there  is  any  equally 
important  charitable  use  to  which  the  property  may  be 
legally  devised,  and  to  which  the  testator  may  be  willing 
to  devote  it.    For  a  devise  made  to  a  person  in  terms 
which  on  the  face  of  them  imports  an  absolute  gift,  but  in 
reality  made  for  a  charitable  purpose,  is  almost  sure  to 
lead  to  litigation  :  the  devisee  is  almost  sure  to  be  inter- 
rogated in  the  Court  of  Chancery  whether  he  did  not 


(x)  Lomax  v.  RipUy,  3  Sm.  &  Gif.  Id.  3  CIl  App.  362, 

48 ;  WaUgrave  y.  TebU,  2  K.  &  J.  (y)  Lee  t.  Ferrers,  2  K.  &  J.  357  ; 

813;  Zee  y.  Ferrert,  Id.  857;  Moea  see  also  Carter  v.  Cfreen,  8  K.  &  J. 

T.  Cooper,  1  Johns.  &  Hem.  852 ;  591 ;  Baldwin  y.  Baldmn,  22  BeftT. 

Jone$  y.  Badley,  L.  R.  3  Eq.  635  ;  413,  419. 
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know  of  the  devise  and  the  object  of  it  in  the  testator's  ^-  u.  t.  s, 

Oh.  1,  8.  5. 

lifetime,  and  whether  he   did  not  directly  or  indirectly    

agree  to  give  eflfect  to  it.  And  with  many  there  would  be 
a  risk  of  their  not  devoting  the  property  to  the  purpose 
intended.  And  in  all  cases  there  would  be  a  risk  of  the 
devisee  not  surviving  the  testator,  or  not  surviving  him 
long  enough  to  eflFect  the  charitable  purpose,  and  of  the 
property  devolving  on  trustees,  infants,  or  others,  who 
cither  could  not  or  would  not  effect  that  purpose. 

17.  By  the  stat.  43  Geo.  3,  c.  107,  dispositions  of  real  Exemption 

by  other 

and  personal  estate  by  deed  enrolled  according  to  the  stat.  statute*. 
27  Hea  8,  c.  16,  or  by  will,  to  '*  the  Grovernors  of  the 
Bounty  of  Queen  Anne  '*  and  their  successors,  for  the 
augmentation  of  the  maintenance  of  the  clergy ;  by  the 
stat.  6  &  7  Vict,  c.  37,  s.  22,  extended  by  the  stat.  14  & 
15  Vict.  c.  97,  ss.  8,  24,  dispositions  of  real  and  personal 
estate  by  deed  enrolled  according  to  the  stat.  27  Hen.  8, 
c.  16,  or  by  will,  to  "  the  Ecclesiastical  Commissioners  for 
England"  and  their  successors,  for  or  towards  the  en- 
dowment or  augmentation  of  the  income  of  the  clergy, 
or  for  or  towards  providing  or  repairing  any  church 
or  chapel ;  by  the  stat.  10  Geo.  4,  c.  25,  s.  37,  and  the 
local  Act  4  Wilk  4,  c.  38,  s.  1,  dispositions,  by  will  or 
otherwise,  of  real  and  personal  estate  to  "  the  Commis- 
sioners of  Greenwich  Hospital,"  and  to  "the  President, 
Vice-President,  Treasurers,  and  GoVernoi*s  of  St.  George's 
Hospital  '*  (with  a  limit  to  the  value  of  real  estate  to  be 
held  by  St.  George's  Hospital,  namely  20,000Z.  per  annum), 
are  exempted  from  the  operation  of  the  Mortmain  Act. 
And  by  other  public  and  general,  and  local  Acts,  disposi- 
tions by  will  or  otherwise,  in  favom*  of  other  religious, 
charitable,  and  public  objects,  are  also  exempted  (z). 


(e)  See  Stamp's   In^ez  to   the   ~  main;"  1  Jarm.  Wills,  2Qd  ed.  197 
Statute  Lajr  of  England,  tit.  "Mort-      —198;  Boyle  on  Charities,  186— 
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^iL  T  «,       By  the  stat  31  &  32  Vict,  c.  44,  it  is  enacted,  that  "all 

Ch.  3,  s.  5.  •^  '  '  ' 

alienations,  grants,  conveyances,  leases,  assurances,  surren- 
ders, or  other  dispositions,  except  by  will,  bonS,  fide  made 
after  the  passing  of  this  Act,  to  a  trustee  or  trustees,  on 
behalf  of  any  society  or  body  of  persons  associated  together 
for  religious  purposes,  or  for  the  promotion  of  education, 
arts,  literature,  science,  or  other  like  purposes,  of  land,  for 
the  erection  thereon  of  a  building  for  such  purposes  or  any 
of  them,  or  whereon  a  building  used  or  intended  to  be  used 
for  such  purposes  or  any  of  them  shall  have  been  erected, 
shall  be  exempt  from  the  provisions  of  an  Act  passed  in 
the  ninth  year  of  the  reign  of  King  George  the  Second,  and 
intituled  'An  Act  to  restrain  the  Disposition  of  Lands 
whereby  the  same  become  unalienable,'  and  also  from  the 
provisions  of  the  second  section  of  an  Act  passed  in  the 
twenty-fourth  year  of  the  reign  of  her  present  Majesty, 
intituled  '  An  Act  to  amend  the  Law  relating  to  the  Con- 
veyance of  Land  for  Charitable  Uses  : '  provided  that  such 
alienation,  grant,  conveyance,  lease,  assurance,  surrender,  or 
other  disposition  shall  have  been  really  and  bond  fide  made 
for  a  full  and  valuable  consideration  actually  paid  upon  or 
before  the  making  of  such  alienation,  grant,  conveyance, 
lease,  assurance,  surrender,  or  other  disposition,  or  reserved 
by  way  of  rent,  rent-charge,  or  other  annual  payment,  or 
partly  paid  and  partly  reserved  as  aforesaid,  without  fraud 
or  collusion,  and  provided  that  each  such  piece  of  land  shall 
not  exceed  two  acres  in  extent  or  area  in  each  case  "  (s.  1). 
"  Provided  always,  that  the  trustee  or  trustees  of  any 
deed  or  instrument  by  which  any  such  alienation,  grant, 
conveyance,  lease,  assurance,  surrender,  or  disposition  shall 
have  been  made,  or  the  trust  thereof  declared,  may,  if  he  or 
they  shall  think  fit,  at  any  time  cause  such  deed  or 


146;   Shelford  on  Mortmain,  240      Charities,  see  28  &  24  Yict  c.  184. 
—266.     As  to    Roman    Catholic 
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instniment  to  be  enrolled  in  her  Majesty's  High  Court  of 
Chancery." 

It  is  important  to  observe  that  in  some  cases  where 
statutes  enable  corporate  bodies  to  take  and  hold  lands, 
this  is  merely  equivalent  to  a  license  from  the  Crown  to 
hold  in  mortmain,  and  does  not  enable  them  to  take  by 
devise  or  in  any  other  manner  than  that  prescribed  by  the 
Stat  9  Geo.  2,  c.  36  (a), 

IV.  Provimns  of  the  Stats.  24  Vict  c.  9 ;  25  (fe  26  Vict 
c,  17;  26  d&  27  Vict,  c.  106;  27  Vict  c.  13,  and 
29  &  30  Vict  c.  57. 


By  the  24  Vict  c.  9,  after  reciting  the  Mortmain  Act,  and  No  future 

assnranco 

the  stat  9  Geo.  4,  c.  85,  it  is  enacted  as  follows  :  "  No  deed  for  charitable 


Pt.  II.  T.  8, 
Cn.  8,  8.  5. 


Some 

statutes  onljr 
lioenao 
holding  in 
mortmain, 
without 
enabling 
corporate 
bomesto 
take  other- 
wise than 
under  the 
Mortmaiu 
Act. 


(a)  1  Jann.  Wills,  2nd  ed.  198. 

Without  suppoBing  that  there  are 
many  who  are  indifferent  to  the 
claims  of  Christian  and  philan- 
thropic inatituiions,  there  are  some 
excellent  persons  who  are  so  im- 
pressed with  the  duty  of  liberally 
contributing  to  these  institutions  in 
their  lifetime,  that  they  are  apt  to 
look  with  no  favour  upon  testamen- 
tary dispositions  for  charitable  ob- 
jects. But  this  is  only  one  of  nu- 
merous cases  in  which  a  great 
appreciation  of  one  thing  very  im- 
properly induces  a  disparagement  of 
other  things.  Again,  there  are  those 
who  think  that  there  is  a  great 
danger  of  a  testator's  neglecting  the 
claims  of  kindred,  in  the  delusive 
hope  that  by  giving  to  charities 
what  he  can  no  longer  retain,  he  will 
further  his  highest  interests.  Few, 
however,  in  our  own  communion 
are  so  ignorant  or  misguided  in  the 
present  day  as  to  become  the  sub- 
jects of  such  a  delusion.  And  many 


are  the  cases  in  which  a  testator  has 
no  relations  for  whom  he  is  under 
any  natural  or  moral  obligation  to 
provide.  Many  are  the  cases  in 
which  a  testator  has  no  relations 
but  those  whom  he  considers  to  be 
utterly  unworthy  of  his  bounty. 
Many  are  the  cases  in  which  a  tes- 
tator has  no  nearer  relations  but 
those  who  are  sufficiently  provided 
for.  And  many  are  the  cases  in 
which  he  has  quite  enough  to  enable 
him  to  make  a  provision  for  his 
near  relations,  and  yet  to  promote 
the  cause  of  those  institutions  which 
are  the  glory  of  this  land.  And  in 
such  instances  it  is  important  that 
the  solicitor  (who  may  be  required 
to  prepare  a  will  at  the  last  moment, 
and  without  any  opportunity  of 
looking  at  a  book)  should  have  in 
his  mind  some  of  the  principal 
charitable  objects  which  are  privi- 
leged with  statutory  exemptions 
from  the  operation  of  the  Mortmain 
Act ;  and  that  he  should  accurately 
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pr.  II.  T.  8,  or  assurance  hereafter  to  be  made  for  any  charitable  uses 

Cb.  i,  s.  ft.  *^ 

— — —  whatsoever  of  any  hereditaments  of  any   tenure  what- 

hbob  to  bo  *^  *^ 

MMonofnot  soever,  or  of  any  estate  or  interest  therein,  shall  be 
bfd^ted,  OP  deemed  to  be  null  and  void  within  the  meaning  of  the 
•tipu^^  first*recited  Act  by  reason  of  such  deed  or  assurance  not 
cSp^oidB)     being  indented,  or  not  purporting  to  be  indented,  nor  by 

for  want  of  i      i     i»         • 

deed.  reason  of  such  deed  or  assurance,  or   any  deed  formmg 

part  of  the  same  transeiction,  containing  any  grant  or 
reservation  of  any  peppercorn  or  other  nominal  rent,  or 
of  any  mines  or  minerals,  or  easement,  or  any  covenants 
or  provisions  as  to  the  erection,  repair,  position,  or  descrip- 
tion of  buildings,  the  formation  or  repair  of  streets  or 
roads,  drainage  or  nuisances,  or  any  covenants  or  pro- 
visions of  the  like  nature  for  the  use  and  enjoyment  as 
well  of  the  hereditaments  comprised  in  such  deed  or 
assurance  as  of  any  other  adjacent  or  neighbouring  here- 
ditaments, or  any  right  of  entry  on  non-payment  of  any 
such  rent,  or  on  breach  of  any  such  covenant  or  provision, 
or  any  stipidations  of  the  like  nature  for  the  benefit  of  the 
donor  or  grantor,  or  of  any  person  or  pei*sons  claiming 
under  him,  nor  (in  the  case  of  any  such  assurance  of 
hereditaments  of  copyhold  or  customary  tenure,  or  of  any 
estate  or  interest  therein)  by  reason  of  the  same  not 
being  made  by  deed,  nor  in  the  case  of  such  assurances 
made  bonfi,  fide  on  a  sale  for  a  full  and  valuable  considera- 
tion, by  reason  of  such  consideration  consisting  wholly  or 
partly  of  a  rent,  rent-charge,  or  other  annual  payment 
reserved  or  made  payable  to  the  vendor  or  to  any  other 
person  with  or  without  a  right  of  re-entry  for  non- 
payment thereof :  provided  always,  that  in  all  reservations 
authorised  by  this  Act  the  donor,  grantor,  or  vendor  shall 


know  what  description  of  property      ehariUaB  which  are  not  m>  privi- 
cannot  be  made  the  subject  of  tee*     leged* 
tamentaiy  diBpoeitions  in  farour  of 
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reserve  the  same  benefits  for  his  representatives  as  for  ^-  ij-  t.  a, 

himself"  (s.  1).  

"In  all  cases  where  the  charitable  uses  of  any  deed  whore 

or  assurance    hereafter    to  be    made    for  conveyance  of  uieaofanr 

any  hereditaments  for  any  charitable   uses  shall  be  de-  J^'^IJS^ed 


clared  by  any  separate  or  other  deed  or  instrument,   it  ^LJSeor 
shall  not  be  necessary,  for  the  purposes  of  the  first-recited  monf.  euro?-' 


Act  or   of  this  Act,    to   enrol  such  deed  or  assurance  separate 

or  other 

for  conveyance ;  but  every  such  deed  or  assm^ance  for  "^'^'** 
conveyance  shall  nevertheless  be  absolutely  null  and  void 
unless  such  separate  or  other  deed  or  instrument  shall 
within  six  calendar  months  next  after  the  making  or. 
perfecting  of  such  deed  or  assurance  for  conveyance  be 
enrolled  in  Her  Majesty's  High  Court  of  Chancery,  and 
such  enrolment  as  last  aforesaid  shall  be  deemed  and 
treated  for  aU  purposes  of  the  first-recited  Act  and  of 
this  Act  as  if  such  deed  or  assurance  for  conveyance  had 
declared  such  charitable  uses,  and  had  been  so  enrolled  as 
last  aforesaid  "  (s.  2). 

"No  deed   or    assurance   heretofore  made  and  under  No  past 

aasuranoe 

which  possession   is   now   held    for  any  charitable  uses  toWeuJ^ 
whatsoever  of  any  hereditaments  of  any  tenure  whatso-  ?£Sibie 

^  ,    ,  'jiii*  1  11      consideraiion 

ever,  or  of  any  estate  or  mterest  therein,  made  really  to  be  void 

for  any 

and    bonft   fide    for    a    full  and  valuable    consideration  reaaon.irto 

take  effeot 

actually  paid  at  or  before  the  making  or  perfecting  such  {""^^^JidJn 

deed   or   assurance,    or   reserved  by  way  of  rent,  rent-  JS^eT^if"^* 

charge,  or  other  annual  payment,    or   partly  paid  at  or  JST?*^"' 

before  the  making  or  perfecting  such  deed  or  assurance  ^uicery. 
and  partly  reserved  as  aforesaid,  without  fraud  or  collusion, 
shall  for  any  reason  whatever  be  deemed  to  be  null  and 

« 

void  within  the  meaning  of  the  first-recited  Act,  if  such 
deed  or  assurance  was  made  to  take  effect  in  possession  for 
the  charitable  uses  intended  immediately  from  the  making 
thereof,  and  without  any  power  of  revocation,  and  has  been 
at  any  time  prior  to  the  passing  of  this  Act,  or  shall  be 

x2 
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Whero 
charitable 
nsea  of  any 
pait  assur- 
ance not 
enrolled  are 
declared 
by  any  other 
iustmment, 
enrolment 

of  SQCh 

instrument 
snffideut. 


Where 
neither  is 
enrolled, 
such  other 
instrument 
most  bo 
enrolled 
within 
certain  time. 


Act  not  to 
invalidate 
certain 
deedsy  nor 
to  extend  to 
deeds,  iLC, 
already 
aToided.  or 
to  pending 
•uits. 


witliiii  twelve  calendar  months  next  after  the  passing  of  this 
Act,  enrolled  in  Her  Majesty's  High  Court  of  Chancery  " 
(s.  3). 

"  In  all  cases  where  the  charitable  uses  of  any  deed  or 
assurance  heretofore  made  for  conveyance  of  any  here- 
ditaments for  any  charitable  uses  upon  such  full  and  valu- 
able consideration  as  aforesedd,  and  under  which  possession 
is  now  held  for  such  uses,  have  been  declared  by  any 
separate  or  other  deed  or  instrument,  and  such  deed  or 
assurance  for  conveyance  has  not  been  enrolled  in  Her 
Majesty's  High  Court  of  Chancery  prior  to  the  passing  of 
this  Act,  but  such  separate  or  other  deed  or  instrument  has 
been  so  enrolled,  such  enrolment  shall  be  deemed  and 
treated  for  all  purposes  of  the  first-recited  Act  and  of  this 
Act  as  if  such  deed  or  assurance  for  conveyance  had 
declared  such  charitable  uses,  and  had  been  so  enrolled  as 
last  aforesaid ;  but  if  neither  of  such  deeds  nor  such  in- 
strument has  been  so  enrolled,  then  it  shall  not  be 
necessary  for  the  purposes  of  the  first-recited  Act  or  of  this 
Act  to  enrol  such  deed  or  assurance  for  conveyance,  but 
every  such  deed  or  assurance  for  conveyance,  shall  never- 
theless be  absolutely  and  to  all  intents  and  purposes  null 
and  void,  unless  such  separate  or  other  deed  or  instrument 
shall  within  twelve  calendar  months  next  after  the  passing 
of  this  Act  be  so  enrolled;  and  such  enrolment  as  last 
aforesaid  shall  be  deemed  and  treated  for  all  purposes  of 
the  first-recited  Act  and  of  this  Act  as  if  such  deed  or 
assurance  for  conveyance  had  declared  such  charitable  uses, 
and  had  been  so  enrolled  as  last  aforesaid  "  (s.  4). 

"  Nothing  in  this  Act  contained  shall  extend  to  render 
nidi  and  void  or  in  any  manner  to  aflfect  or  apply  to  any 
deed  already  good  and  valid  by  virtue  of  the  secondly- 
recited  Act  or  of  any  other  Act,  or  to  give  effect  to  any 
deed  or  assurance  heretofore  made  so  far  as  such  deed  or 
assurance  has  already  been  avoided  by  any  suit  at  law  or 
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in  equity,  or  by  any  other  legal  or  equitable  means  what-  ^n.  t.  8, 


soever,  or  to  eflfect  or  prejudice  any  suit  at  law  or  in  equity 
actually  commenced  for  avoiding  any  such  deed  or  assur- 
ance, or  for  defeating  the  charitable  uses  in  trust  or  for  the 
benefit  of  which  such  deed  or  assurance  has  been  made ; 
and  no  deed,  assurance,  or  instrument  thirty  years  old,  nor  when 

•^   *'  acknowledg- 

any  deed,  assurance,  or  instrument  heretofore  executed,  as  J^^^^^* 
to  which  it  shall  be  proved  to  the  satisfaction  of  the  Clerk 
of  Enrolments  in  Chancery  that  the  acknowledgment 
thereof  by  the  grantor  of  the  lands  or  hereditaments  to 
which  the  same  relates  cannot  be  obtained  within  twelve 
calendar  months  after  the  passing  of  this  Act,  shall  for  the 
purposes  of  the  first  recited  Act  or  of  this  Act  require  ac- 
knowledgment prior  to  enrolment "  (s.  5). 

"  Nothing  in  this  Act  contained  shall  extend  or  be  con-  Act  not  lo 

°  extend  to 

strued  to  extend  to  the  disposition,  grant,  or  settlement  of  ^[^nJr 
any  property  or  estate  lying  or  being  in  Scotland  or  in  the^tS^^^^ 
Ireland,  nor  to  make  void  any  dispositions  made  or  to  be  Sr\hT'  ^ 
made  to  or  in  trust  for  either  of  the  two  universities,  or  Eton, 

Wiuchei^ter, 

any  of  the  colleges  or  houses  of  learning  within  either  of  ®r^^^'" 
such  universities,  in  the  first-recited  Act  mentioned,  or  to 
or  in  trust  for  the  colleges  of  Eton,  Winchester,  or  West- 
minster, or  any  or  either  of  them,  for  the  better  support 
and  maintenance  of  scholars  only  upon  the  foundation 
of  the  said  colleges  of  Eton,  Winchester,  and  West- 
minster" (a  6). 

By  the  stat.  25  &  26  Vict  c.  17,  after  reciting  the  stat.  Extension  of 

*'  °  time  for 

24  Vict.  c.  9,  it  is  enacted  as  follows  : — "  The  enrolment  ^J^i^^^JJ®^®/ 
of  every  deed,  assurance,  and  instrument  which  shall  be 
enrolled  before  the  17th  of  May,  1864,  shall,  for  the  pur- 
poses of  the  said  Act,  have  the  same  force  and  effect  which 
it  would  have  had  if  such  enrolment  had  been  within 
twelve  calendar  montlis  next  after  the  passing  of  the  said 
Act "  (s.  1). 
"  And  whereas  by  the  said  Act  it  is  enacted  that  certain  stat.  u  vict. 
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^X-  ^l'  '^'?'  assurances  to  be  thereafter  made  bonft  fide  on  a  sale  for  a 

Ch.  2,  a.  6. 

full  and  valuable  consideration  should  not  be  deemed  null 

c.  9,  onm- 

g^  ^  and  void  by  reason  of  the  consideration  consisting  wholly 
freShoidwof  or  partly  of  a  rent,  rent  charge,  or  other  annual  payment 
OT*ww^d    reserved  as  therein  mentioned,  and  doubts  have  arisen 

tcnnre. 

whether  the  said  enactment  refers  to  any  hereditaments  not 
of  copyhold  or  customary  tenure  ;  be  it  therefore  declared 
and  enacted,  that  the  said  enactment  comprises  and  ex- 
tends to  all  hereditaments  whether  of  freehold  or  of 
customary  or  copyhold  tenure,  and  to  every  estate  and 
interest  therein"  (s.  2). 
i^mowiedg.  "  "^^  deed,  assurance,  or  instrument  executed  previously 
d^^        to  the  passing  of  the  said  Act  shall,  for  the  purposes  thereof, 

cxscutfid 

prior  to  that   require  acknowledgment  prior  to  enrolment"  (s.  3). 

Acta  to  apply      "  -^^^  whereas  it  is  by  the  fourth  section  of  the  said  Act 

^p«»te     gj^Q^^^^j^  ^jjg^ij  where  the  charitable  uses  of  any  such  deed 

after  passing  or  assuraucc  for  conveyance  as  is  therein  mentioned  had 

of  that  Act.  *' 

been  declared  by  any  separate  deed  or  instrument,  then, 
if  neither  of  the  said  deeds  or  instruments  had  been  en- 
rolled, it  should  not  be  necessary  to  enrol  such  deed  or 
assurance  for  conveyance,  but  every  such  deed  or  assur- 
ance for  conveyance  should  be  void,  unless  such  other 
separate  deed  or  instrument  should  be  enrolled  within  such 
time  as  therein  mentioned :  and  whereas  it  may  happen 
that  such  deed  or  assurance  for  conveyance  may  have  been 
executed  before  the  passing  of  the  said  Act^  but  the 
separate  deed  or  instrument  declaring  the  charitable  uses 
may  not  have  been  executed  until  after  the  passing  of  the 
said  Act ;  be  it  therefore  enacted,  that  the  said  Act  and 
this  Act  shall  be  taken  to  apply  as  well  to  cases  where 
such  separate  deed  or  instrument  shall  be  or  shaU  have 
been  executed  after  as  to  cases  where  it  may  have  been 
executed  before  the  passing  of  the  said  Act ;  provided  only 
that,  if  not  already  executed,  it  be  executed  within  six 
months  next  after  the  passing  of  this  Act "  (s.  4). 
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"  In  all  cases  in  which  money  shall  have  been  really  and  ijj^n.  t.  ^ 
bonft  fide  expended  before  the  passing  of  this  Act,  in  the  ^^       ^ 
substantial  and  permanent  improvement,  by  building  or  JJ^JS^Sin 
otherwise,  for  any  charitable  use,  of  land  of  any  tenure  Gl^iiJJSf * 
whatsoever,  of  which  possession  is  now  held  by  virtue  of  °**°  ' 
any  deed  or  assurance  conveying  or  purporting  to  convey 
the  same,  or  declaring  any  trusts  or  trust  thereof  for  such 
charitable  use,  all  money  so  expended  shall  be  deemed, 
for  the  purposes  of  the  said  Act,  equivalent  to  money 
actually  paid  by  way  of  consideration  for  the  purchase  of 
the  said  land  "  (s.  5). 

"  Nothing  in  this  Act  contained  shall  extend  to  render  j^J^^^S^j^ 
null  and  void  any  deed  or  assurance  already  good  and  *^^^^^ 
vaUd  "  (s.  6). 

By  the  stat  26  &  27  Vict.  c.  106,  after  reciting  the  last  SSlKi? ' 
Acts  and  the  9  Geo.  2,  c.  36,  "  eveiy  deed  or  assurance  by  SSiSi  to 
which  any  land  shall  have  been  demised  for  any  lerm  of  from  the 
years  for  any  charitable  use  shaU,  for  all  the  purposes  of  tbereor. 
the  said  recited  Acts,  be  deemed  to  have  been  made  to  take 
effect  for  the  charitable  use  thereby  intended  immediately 
from  the  making  thereof,  if  the  term  for  which  such  land 
shall  have  been  thereby  demised  was  thereby  made  to 
commence  and    take  effect    in  possession  at  any  time 
within  one  year  from  the  date  of  such  deed  or  assurance  " 
(s.  1). 

By   the   stat.   27    Vict.  c.  13,  after  reciting  the  stat.  vmOM 

^  '  ^  ozfeenflioii  of 

24  &  25  Vict  c.  9,  and  the  stat  25  &  26  Vict  c.  17,  "the  JSaSLtof 
eiux)lment  of  evexy  deed,  assurance,  and  instrument  which  •«>'»«"• 
shall  be  enrolled  before  the  17th  of  May,  1866,  shall,  for 
the  purposes  of  the  said  recited  Acts,  or  either  of  them, 
have  the  same  force  and  effect  which  it  would  have  had  if 
such  enrolment  had  taken  place  within  the  said  time  by 
the  said  Acts  respectively  limited  "  (s.  1), 

"  This  Act  shall  be  taken  to  apply  as  well  to  cases  where  Actio  apply 

-^  -^  "^  to  aeparato 

such  separate  deed  or  instnmient  as  is  mentioned  in  the  iMtnimenu 
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fp.  II.  T.  8.  fourth  section  of  the  said  second  Act  shall  be  or  shall  have 

Ch.  2,  8.  5. 

— —  been  executed  after,  as  to  cases  where  it  may  have  been 

pwSng^of      executed  before  the  passing  of  the  said  first  Act ;  provided 
the  24  Vict     Qjjy^  that  if  not  already  executed,  it  be  executed  within  six 
calendar  months  next  after  the  passing  of  this  Act "  (s.  2). 
^j^j^  "  And  whereas  it  may  be  impossible  in  some  cases  to 

taSSf^^*^  enrol  the  original  deed  creating  a  charitable  trust  by  rea- 
son of  the  same  having  been  lost  or  destroyed  by  time  or 
accident,  but  nevertheless  the  trusts  of  such  charity  may 
suflBciently  appear  by  some  subsequent  deed  appointing 
new  trustees,  or  otherwise  reciting  the  trusts  created  by  the 
original  deed  :  be  it  enacted,  that  in  every  such  case  it 
shall  be  lawful  for  any  trustee  or  other  person  interested 
in  such  charitable  trust  to  apply  by  summons  in  a  sum- 
mary way  to  the  Court  of  Chancery  for  an  order  authorising 
the  enrolment  of  such  subsequent  deed ;  and  if  the  Court 
shall  be  satisfied,  by  affidavit  or  otherwise,  that  such 
original  deed  has  been  lost  or  destroyed  by  time  or  acci- 
dent, but  that  the  trusts  thereof  sufficiently  appear  by 
such  subsequent  deed,  then  it  shall  be  lawful  for  the  said 
Court  to  make  an  order  authorising  the  enrolment  of  such 
subsequent  deed ;  and  the  enrolment  thereof  shall  have 
the  same  force  and  effect  as  the  enrolment  of  the  original 
deed  would  have  had  if  the  same  had  not  been  lost  or 
destroyed  as  aforesaid  "  (s.  3). 
Vaiuawe  «» Every  full  and  bonS,  fide  valuable  consideration  within 

ooDflAderatioa  *' 

waweas     ^]^q  meaning  of  the  first  section  of  the  said  first  Act  which 
^^l^dm^  shall  consist  either  wholly  or  partly  of  a  rent  or  other 
actwSTpaf^  annual  payment  reserved  or  made  payable  to  the  vendor 
statate         or  grautor,  or  to  any  other  person,  shall  for  the  purposes 
of  the  Stat.  9  Geo.  2,  c.  36,  be  as  valid  and  have  the  same 
force  and  effect  as  if  such  consideration  had  been  a  sum  of 
money  actually  paid  at  or  before  the  making  of  such  con- 
veyance without  fraud  or  collusion  "  (s.  4). 

By  the  stat  29  &  30  Vict  c.  57,  after  reciting  the  stat. 
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9  Geo.  2,  c.  36,  the  stat.  24  Vict.  c.  9,  the  stat.  25  Vict.  ^- n.  t  s, 

c.  17,  and  the  stat.  27  Vict.  c.  13,  it  is  enacted  as  follows : —  

"Any  trustee,  governor,  director,  or  manager  of  any  Any  trustee, 

&C.f  of  ftDJT 

charity,  or  any  other  person  entitled  to  act  in  the  manage-  ^*yj°*y 
ment  of  or  otherwise  interested  in  any  charitable  trust,  ^^J^L. 
^W,  hy  summons  in  a  summary  way,  and  without  service  J^tSoriSng 
thereof  upon  any  person,  apply  to  the  Court  of  Chancery  ^ySSi,  ^ 
for  an  order  authorising  the  enrolment  in  the  court  of  any 
deed,  assurance,  or  other  instrument  whereby  any  heredita- 
ments of  any  tenure  or  any  estate  or  interest  therein  have 
or  has  been  or  shall  be  given,  granted,  or  in  any  way  con- 
veyed, settled,  or  charged  for  charitable  uses,  or  of  any 
other  deed,  assurance,  or  instrument  relative  to  or  con- 
nected with  any  charitable  trust,  and  which  deed,  assurance, 
or  instrument  ought  to  have  been  enrolled,  but  has  not 
been  enrolled  within  the  time  by  law  limited  for  that 
purpose,  or  (where  such  deed,  assurance,  or  instrument  has 
been  lost  or  destroyed  by  time  or  accident,  and  the  trusts 
thereof  sufficiently    appear    by    some    subsequent    deed 
appointing  new  trustees,  or  otherwise  reciting  the  trusts 
created  by  the  original  deed,  assurance,  or  instrument)  for 
an  order  authorising  the  enrolment  of  such  subsequent 
deed"  (s.  1). 

"If  the  court  shall  be  satisfied  by  affidavit  or  other-  if  court 

satisfled  that 

wise  that  the  deed,  assurance,  or  other  instrument  con-  deed.  &c., 

'  was  made 

veying  or  charging  the  hereditaments,  estate,  or  interest  for  ^J^ '®' 
charitable  uses  was  made  really  and  bon&  fide  for  fiill  and  ^^Sa- 
valuable  consideration,    actually   paid    at    or  before  the  maymuce 
making  or  perfecting  thereof,  or  reserved  by  way  of  rent-  authoriMng 
charge  or  other    annual  payment,  or  partly  paid  at  or 
before  the  making  or  perfecting  of  such  deed,  assurance,  or 
other  instrument,  and  partly  reserved  as  aforesaid,  without 
fraud  or  collusion,  and  that  at  the  time  of  the  application 
to  the  court  possession  or  enjoyment  is  held  under  such 
deed,  assurance,  or  other  instrument,  and  that  the  omission 
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P».  II.  T.  9, 

GB.    2y   S.    6. 


Force  and 
effect  elTen 
todeed,  d{c, 
by  enrol- 


Proviso 
concerning 
deeds,  Ac 
as  to  which 
at  time  of 
application 
toconrtany 
action,  Ac, 
■hall  be 
pendingi 


Acknow- 
ledgment 
ment  not  to 
beneoeesaTT 
to  enrolment. 


to  enrol  the  same  in  proper  time  has  arisen  from  mere 
ignorance  or  inadvertence,  or  from  the  destruction  thereof 
by  time  or  accident,  it  shall  be  lawful  for  the  court  to  make 
an  order  authorising  the  enrolment  in  the  coiurt  of  the 
deed,  assurance,  or  instrument  to  which  the  application 
relates,  or  of  a  such  subsequent  deed,  as  the  case  may  be, 
and  the  same  shall  thereupon  be  enrolled  accordingly  at 
any  time  within  six  calendar  months  firom  the  date  of  the 
order,  and  no  acknowledgment  shall  be  necessary  prior  to 
enrolment"  (s.  2). 

"  Every  enrolment  made  pursuant  to  an  order  of  the 
court  under  this  Act  shall,  notwithstanding  anything  in 
the  first-mentioned  Act  contained,  have  the  same  force  and 
effect  which  by  the  second-mentioned  Act,  as  explained 
and  amended  by  the  two  subsequent  Acts  before  mentioned, 
is  given  to  the  enrolment  of  a  deed,  assurance,  or  other 
instrument,  or  of  a  subsequent  deed,  by  the  three  last-men- 
tioned Acts  respectively  authorised  to  be  enrolled,  and  duly 
enrolled  according  to  the  provisions  thereof  and  within  the 
time  thereby  respectively  limited  "  (a  3). 

"  Provided  always,  that  nothing  herein  contained  shall 
affect  or  apply  to  any  deed,  instrument,  or  assurance  as  to 
which  at  the  time  of  any  such  application  to  the  Court  of 
Chancery  any  action,  suit,  or  proceeding  shall  be  pending 
for  setting  aside  the  same  or  for  asserting  any  right 
founded  on  the  invalidity  thereof,  or  any  decree  or  judg- 
ment shall  have  been  then  already  obtained  founded  on 
such  invalidity  "  (s.  4). 

By  the  stat  31  &  82  Vict.  c.  44,  s.  3,  "  from  and  after  the 
passing  of  the  Act,  it  shall  not  be  necessary  to  acknowledge 
any  deed  or  instrument  in  order  that  the  same  may  be 
enrolled  in  Her  Majesty's  High  Court  of  Chancery/' 
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CHAPTER  III. 

OF  INTERESTS  BOTH  LEGAL  AND  EQUITABLE. 

As  already  observed,  an  interest  both  legal  and  equitable     ^^m  h- 

is  an  interest  in  or  ownership  of  real  or  personal  property,  — *- 

which  confers  a  right  both  to  the  possession  and  to  the  5J^5^ 
beneficial  enjoyment  of  such  property,  as  well  at  law  as  in  J^."*""" 
equity. 

This  is  the  kind  of  ownership  ordinarily  created  by  when  it 
common  assurances,  where  no  trust  is  declared,  results, 
or  arises. 

As  the  legal  and  equitable  estates  may  exist  separately  ^^^^ 
in  different  persons,  so  they  may  coexist  separately  and  JJJSS,"'^^ 
distinctly  in  the  same  person,  imless  they  are  both  co-  SwdeSe. 
extensive  and  of  the  same  quality ;   in  which  case  the 
equitable  estate  will  merge  in  the  legal  estate,  or  rather 
will  so  coalesce  with  it  as  to  cease  to  have  any  separate 
existence  (a). 

(a)  See  2  Spenoe'e  Eq.  Jur.  879,      Cruise  T.  12,  c.  %  §  84,  85 ;  Watk. 
880,  and  Smith's  Exeentorj  Inte-      Cony.  8rd  ed.  bj  Prest.  185. 
restB  annexed  to  Fearne,  §  50;  1 
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PlftT  II. 

TiTU  IX. 

I>iirerent 

kinds  of 
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when 

considered 

iaihis 
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TITLE  IX. 

OF  INTERESTS  CLOTHED  WITH  THE   OWNERSHIP,   AND 
INTERESTS  COLLATERAL  TO  THE  OWNERSHIP. 

Interests,  when  considered    in  this    relation,  may  be 
divided  into  these  diflferent  species  : 

I.  Vested  interests,  or  actual  estates. 
II.  Executory  interests,  or  interests  only,  as  distin- 
guished from  actual  estates  (a). 

III.  Eights  of  entry  or  action. 

IV.  Mere  possibilities. 

V.  Mere  adverse  possessions. 
VI.  Expectancies. 
VII.  Powers. 
VIII.  Charges. 
IX.  liens. 


(a)  In  the  foUoving  chapter,  an 
endeavour  has  been  made  to  present 
to  the  reader,  in  a  small  compaeSy 
some  of  the  leading  principles  of  this 
most  intricate  and  subtle  subject  of 
legal  inyestigation,  which  is  fully 
discussed  in  the  writer's  **  Original 
View  of  Executory  Interests  in  Real 
and  Personal  Property,"  forming  the 
second  yolume  of  the  tenth  edition 
of  Feame.  Notwithstanding  modem 
enactments,  this  subject  is  still  of 
the  utmost  practical  importance. 
Multitudes  of  cases  connected  with 
it  are  sent  to  counsel ;  and  hundreds 
are  annually  decided  by  the  Courts, 


especially  on  short  cause  days, 
though  comparatiyely  few  are  re- 
ported. And  in  some  of  these  cases, 
there  have  been  as  many  as  six  dif- 
ferent constructions  contended  for, 
by  as  many  different  parties. 

The  writer  has  generally  referred 
to  his  own  work  on  Executory  In- 
terests, annexed  as  a  second  Tolume 
to  Feame,  rather  than  to  Feame  ; 
because  the  work  of  that  most  pro- 
found lawyer  relates  to  real  estate 
only,  and  because  the  subject  of  exe- 
cutory interests  (other  than  contin- 
gent remainders)  was  in  its  infancy 
in  Fcame's  day. 
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CHAPTER  I. 

OF  VESTED  AND  EXECUTORY  INTBRESTS  (a). 


Section  I. 
Of  Vested  and  Executory  Interests  generally. 

A  VESTED  interest,  or  an  actual  estate,  is  the  entire  owner-  pi.  n,  t.  9, 

CH    1.  8.  1 

ship  of  which  any  subject  of  property  is  susceptible,  or  a  — '■ 1 

portion  thereof,  actually  acquired  by  and  residing  in  the  a  Tested 
person  who  is  said  to  have  such  vested  interest  or  actual  "wt^ai  «ute 
estata     And  a  present  vested  interest  is  the  entire  owner-  or  a  present 
ship  of  which  any  subject  of  property  is  susceptible,  or  the  interest  or 
immediate  portion  thereof,  actually  acquired  by  and  resid-  ••»**«• 
ing  in  the  person  who  is  said  to  have  such  present  vested 
interest.    Whereas,  a  future  vested  interest  in  lands  or  ofafutnre 

'  Tested 

tenements,  is  a  portion  of  the  ownership  thereof,  next  {Jj^jfj*^ 
after  a  preceding  vested  interest  for  life  or  in  tail,  and  *<««"«»**^ 
actually  acquired  by  and  residing  in  the  person  who  is 
said  to  have  such  future  vested  interest.     A  future  vested  ofaflitnre 

Tested 

interest  in  chattels  is  a  portion  of  the  ownership  thereof,  JJ^YtSu.** 
next  after  a  preceding  vested  interest,  and  actually  acquired 
»by  and  residing  in  the  person  who  is  said  to  have  such 
future  vested  interest 

An  executoiT  interest  is  the  ownership,  or  a  portion  i>«flniu«io£ 

•^  ^'  ^  anezecntory 

thereof,  which  remains  to  be  had  in  any  subject  of  pro-  *»*«««*• 
perty  from  a  future  time  or  event,  and  which  is  appointed 
by  the  terms  of  the  instrument  creating  such  executory 

(a)  The  object  of  the  author  being  to  the  10th  edition  of  Fearne,  Jar- 
only  to  present  some  of  the  leading  man  on  Willis  Tudor'B  Lead.  Cas. 
principles  on  this  subject,  he  must  on  Beal  Property,  and  other  text 
refer  the  reader,  for  the  general  law  books, 
connected  with  it,  and  for  the  caser, 
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Pt.  IL  T.  9, 
Gh.  1,  s.  1. 


Definition  of 
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and  of  a 
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InteroBt 

When  an 
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pooeaaion. 


>y]ienan 
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right  or 
interest. 

Roles  for 
determining 
whether  au 
internet  is 
vested  or 
eiecntory. 


interest  to  be  acquired  at  that  time  or  in  that  event  by 
the  person  to  whom  such  interest  is  limited. 

And  when  the  time  or  event  is  certain,  the  interest  is  a 
certain  executory  interest ;  when  the  time  or  event  is  con- 
tingent, the  interest  is  a  contingent  executoiy  interest 

When  the  right  is  a  right  of  present  possession,  and  the 
party  is  in  possession,  whether  personally  or  by  substitute, 
the  estate  is  said  to  be  vested  in  possession.  When  it  is  a 
present  right  of  having  the  possession  whenever  it  may 
become  vacant  by  the  determination  of  a  preceding  chattel 
interest,  or  whenever  it  may  become  vacant  by  the  deter- 
mination of  a  preceding  freehold  estate,  or  at  some  other 
future  time  to  which  only  the  possession,  and  not  the 
ownership,  is  postponed  :  in  each  of  these  cases,  the  estate 
is  said  to  be  vested  in  right  or  interest  (6). 

I.  Where  an  uncertain  event  forms  part  of  the  original 
description  of  a  devisee  or  legatee,  and  not  merely  of  a 
superadded  description,  the  interest  is  necessarily  contin- 
gent on  accoimt  of  the  person ;  as  where  a  gift  is  made 
"  to  the  children  who  shall  be  living"  at  a  particular  time, 
and  not  "to  the  children  or  the  survivors,"  "or  to  the 
children  or  such  of  them  as  shall  be  living"  (c). 

IL  Where  a  devise  or  bequest  is  made  to  a  person 
"when"  or  "as  soon"  as  he  shall  attain  a  given  age,  or 
when  or  as  soon  as  an  event  shall  happen  which  may 
never  occur  at  all,  or  "at,"  or  "upon,"  or  "from  and 
after"  his  attaining  such  age  or  the  happening  of  such 
event,  whether  the  words  of  contingency  precede  or  follow 
the  words  of  gift,  the  gift  is  contingent,  unless  there  are 
indications  of  immediate  vesting  (d). 

But  the  gift  is  vested — 

1.  If  the  testator  docs  not  annex  the  time  to  the  devise 


(5)  Smith's  Executory  Intereato      WUIr,  2iid  ed.  726. 
annexed  to  Feame,  §  79,  80.  (d)  See  Id.  8  285. 

(c)  See  Id.  §  281—4  ;  1  Jarm. 
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or  bequest  itself,  but  merely  to  the  payment,  possession,  p»-  u-  t.  9, 

vH«  JLy  B«  X« 

or  enjoyment ;  as  where  he  gives  A.  a  legacy,  to  be  paid  

when  he  shall  attain  the  age  of  twenty-one  years.  This 
distinction,  however,  does  not  apply  to  charges  on  real 
estate,  or  where  the  period  may  never  arrive,  unless  it  is 
the  attainment  of  a  given  age  (e), 

2.  Where  the  event  is  the  attainment  of  a  certain  age, 
or  where,  in  the  case  of  a  residuary  bequest,  the  event  is 
that  of  marriage,  unless  it  is  with  consent,  and  the  testator 
gives  the  whole  of  the  intermediate  income  of  real  estate,  or 
of  personal  estate  not  arising  from  a  charge  on  real  estate, 
whether  such  personal  estate  consist  of  pure  personalty  or 
of  money  to  arise  from  the  absolute  conversion  of  real 
estate,  to  the  person  to  whom  he  devises  or  bequeaths  such 
real  or  personal  estate,  and  the  attainment  of  such  age  or 
the  marriage  does  not  form  part  of  the  original  description 
of  the  devisee  or  legatee,  and  there  is  no  limitation  over  in 
case  of  the  death  of  the  party  under  that  age  or  without 
havmg  been  married  (/). 

3.  Where  executors  are  empowered  to  make  advances 
out  of  the  respective  portions  of  children  to  whom  a  resi- 
duary bequest  is  made  on  their  attaining  a  certain  age, 
without  any  limitation  over  (g), 

4.  Where  the  postponement  to  a  certain  age,  or  to  a 
future  period  which  is  sure  to  arrive,  is  not  part  of  the 
original  description  of  the  devisee  or  legatee,  and  seems 
merely  to  arise  from  the  circumstances  of  the  estate,  or 
appears  to  be  for  the  accomplishment  of  some  special 
purpose  unconnected  with  a  suspension  of  the  property  or 
ownership ;  such  as  payment  of  debts,  improvements,  the 


(e)  See  Smith's  Executory  Inte-  1  Jarm.  Wills,  2iid  e<L  717—719 ; 

rests  annexed  to  Feame,  §  310 — 327,  In  re  HarCs  TrusU,  3  D.  ft  J.  195. 

842— S;  1  Jarm.  Wills,  2nd  ed.  But  see  1  Bop.  Leg.  by  White,  581. 

712—714.  is)  Smith's  £z.  Int.  §  340. 

(/)  See  Id.  1 238—389, 341, 368 ; 


320  OF  VESTED  AND   EXECUTORY  INTERESTS. 

^.  II.  T.  9,  better  management  of  the  property,  or  the  convenience  of 
a  prior  taker  (h). 

5.  Where  a  bequest  is  made  to  childi-en  when  they  shall 
attain  a  certain  age,  and  the  testator  appoints  a  trustee  for 
them  during  the  intermediate  time  (i). 

6.  In  two  cases,  one  of  which  was  decided  by  the  House 
of  Lords,  where  a  devise  was  made  to  a  person  when  he 
should  attain  twenty-one,  or  at  twenty-one,  it  was  held 
that  he  took  a  vested  interest,  in  consequence  of  there 
being  a  limitation  over  in  the  opposite  event.  But  these 
decisions  seem  entirely  wrong  (k). 

III.  Where  a  bequest  is  made  to  a  person,  "if"  or  "in 
case"  or  "provided"  he  shall  attain  a  given  age,  whether 
the  conditional  expressions  precede  or  follow  the  gift, 
there,  inasmuch  as  the  words  "  if,"  "  in  case,"  "  provided," 
properly  import  contingency,  the  bequest  will  be  contin- 
gent, notwithstanding  the  disannexing  of  the  period  from 
the  gift  or  the  existence  of  a  prior  devise  or  bequest  {l). 

IV.  And  so  where  a  devise  is  made  to  a  person  "  if  "  or 
"in  case"  or  "provided"  he  shall  attain  a  given  age,  and 
the  conditional  expressions  precede  the  gift,  the  devise  will 
be  contingent  (jn), 

V.  But  where,  in  a  devise,  the  word  "  provided  "  follows 
the  words  of  gift,  and  there  is  no  limitation  over,  it  gene- 
rally imports  a  condition  subsequent,  instead  of  a  condition 
precedent  suspending  the  vesting  of  the  estate.  Where  a 
devise  is  made  to  a  person  provided  he  lives  to  attain  a 
certain  age,  and  the  words  "provided"  &c.  follow  the 
words  of  gift,  and  there  is  a  limitation  over  in  the  opposite 
event,  the  word  "  provided"  imports  a  special  or  collateral 
limitation.     And  where,  in  a  devise,  the  words  "  if"  or  "in 

(h)  See  Smith's  Ezecatory  Inte-  (h)  Id.  §  851—866. 

rests  annexed  to  Feame,  §  340  a ;  1  (Q  Id.   §  290^8,  344 ;    1  Bop. 

Jarm.  WiUs,  2nd  ed.  715.  Leg.  by  White,  567—8. 

(t)  Id.  §  345.  (m)  Id.  §  296—7,  344. 


OF  VESTED  AND  EXECUTORY  INTERESTS.  321 

case"  he  shall  attein  a  certain  age,  follow  the  words  of  pj-  ii-  t.  », 

gift,  the  conditional  expressions  import  a  special  or  coUa-  

teral  limitation  (n). 

VI.  Where  the  interest  would  be  an  executory  interest, 
if  the  event  to  which  the  devise  has  reference  were  un- 
certain, it  will  be  equally  executoiy  if  the  devise  has 
reference  to  a  time  or  event  which  is  sure  to  occur.  The 
only  difference  is,  that,  in  the  former  case,  the  interest  is 
a  contingent  executoiy  interest ;  whereas,  in  the  latter,  it 
is  a  certsun  executory  interest  (p), 

VII  Such  words  as  "when,"  "then,"  "after,"  "as  soon 
as,"  and  even  the  word  "if,"  or  the  words  "in  case," 
though  apparently  amounting  to  a  condition  precedent, 
which  must  be  performed  before  a  remainder  or  quasi 
remainder  can  become  a  vested  interest,  have  no  other 
force  than  to  point  out  the  time  when  the  remainder  or 
quasi  remainder  is  to  be  clothed  with  the  possession  or 
enjoyment,  in  cases  where  the  condition  to  which  they 
refer  would  have  been  necessarily  implied  without  them 
by  the  words  which  usually  introduce  a  vested  re- 
mainder (  j?). 


Section  II 

Of  Remainders  and  Qtiad  Remainders. 
The  term  remainder  is  sometimes  used  in  a  lax  sense,  15.  n.  t.  9, 

'     Ch.  1,  B.  s. 

to  denote  any  kind  of  subsequent  interest,  or  the  limita-  

tion  thereof.    But  "  a  remainder,  strictly  so  called,  is  an  JJ^J^ 
estate  or  interest  in  lands  or  tenements,  which  is  limited.  Definition  of 

(a)  See  Smith's  Exeoatory  Inte-         (0)  See  Smith's  Ezecntory  Inte- 
rests annexed  to  Feame,  |  296 —      rests  annexed  to  Feame,  1 801. 
298,  851, 851  a ;  snpra,  p.  58—66.  (p)  Id.  1 846. 
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Pt.  II.  T.  •, 
Ch.  1,  a.  9. 

a  romoinder 
properly  to 
called. 


After  what 
eitatea 
remainder 
mar  be 
limited. 


In  what 

sense  a 

freehold 

afteraterm 

mar  be 

calJeda 

cemaiDder. 


either  directly  or  indirectly,  to  take  effect  in  possesaion, 
or  in  enjoyment,  or  in  both,  subject  only  to  any  term  of 
years  or  contingent  interest  that  may  intervene,  imme- 
diately after  the  regular  expiration  of  a  particular  estate  of 
freehold  previously  created  together  with  it,  by  the  same 
instrument,  out  of  the  same  subject  of  property"  ($f). 

''A  remainder,  as  the  word  itself  imports,  is  always 
limited  after  a  particular  estate.  And  any  preceding 
estate  for  life  or  in  tail  is  tenned  a  particular  estate ; 
but  the  term  is  not  applied  to  any  estate  in  fee,  however 
restricted  Hence,  no  estate  can  be  limited  by  way  of 
remainder  on  the  regular  expiration  of  a  fee,  even  though 
it  may  be  only  a  qualified  fee  which  cannot  last  longer 
than  an  estate  tail.  So  that  if  an  estate  is  limited,  even 
by  way  of  use  or  devise,  to  A.  and  his  heirs,  while  R  or 
any  issue  of  his  body  shall  be  in  existence;  and  after 
the  decease  of  B.  and  failure  of  his  issue,  to  C«  and  his 
heirs ;  or  if  an  estate  is  limited,  even  by  way  of  use  or 
devise,  to  A.  and  his  heirs,  while  he  .and  his  heirs  shall 
continue  lords  of  the  manor  of  Dale ;  and  if  A.  and  his 
heirs  shall  cease  to  be  lords  of  the  manor  of  Dale,  to  C 
and  his  heirs  ;  the  latter  limitation,  in  each  case»  is  void  ;" 
for  fees  of  this  qualified  kind  may  endure  for  ever,  so  that 
there  can  be  no  remainder  after  them,  but  only  a  possibility 
of  reverter  (r). 

"An  interest  of  freehold  duration,  which  is  limited 
after,  and  only  preceded  by,  a  term  for  years,  may  be 
designated  a  remainder  in  relation  to  the  prior  term 
for  years,  so  far  as  regards  the  possession  or  beneficial 
interest"  (s).  But  such  an  interest  is  not  a  remainder  as 
regards  the  seisin  or  ownership.    For,  "as  in  the  case 


(q)  See  Smith's  Executoiy  Inte- 
reBlB  annexed  to  Feame,  §  159 ;  eee 
also  §  159  a— 164. 

(r)  Co.  Litt.  18  a. ;  Watk.  Conr. 


Srd  ed.  by  Frest.  76 ;  Smith's  Exe- 
catoiy  Interest  annexed  to  Fearnef 
§165. 
(«)  Id.  f  245. 
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supposed,  there  is  no  other  preceding  interest  than  a  term  i*».  ii.  t.  », 

for  years ;   and  as  a  term  for  years  is  a  mere   right  ex-  

tending  to  the  possession,  with  or  without  the  exclusive 
beneficial  interest,  and  not  a  portion  of  the  seisin,  pro- 
perty, or  ownership ;  it  follows  that  the  freehold  interest 
cannot  be  said  to  be  a  remainder,  remnant,  residue,  or 
remaining  portion  of  the  seisin,  property,  or  ownership"  (t), 

"  If  a  freehold  interest  is  limited  to  a  person  in  being  ^^JJ^f 
and  ascertained,  to  take  effect  on  the  certain  regular  ex-  ^^^^ 
piration  of  a  term  for  years,  in  possession,  without  being  SSre«i, 
preceded  by  any  other  freehold  interest,  such  freehold  in-  Sm^ 
terest  is  a  present  vested  interest,  subject  to  the  term,  as 
regards  the  possession,  with  or  without  the  exclusive  bene- 
ficial interest"  (u).    And  in  other  cases,  where  a  freehold 
interest  is  limited  after,  and  is  only  preceded  by,  a  term  of 
years,  it  is  not  a  remainder,  though  it  may  be  good  as  a 
springing  interest  by  way  of  use  or  devise  (x). 

Where  lands  are  given  in  undivided  shares  to  two  or  oroii 

^  remainders 

more  persons  for  particular  estates,  so  that  upon  the  de- 
termination of  the  particular  estates  in  any  of  those  shares 
they  remain  over  to  the  other  grantees,  and  the  remainder- 
man or  reversioner  is  not  let  in  till  the  determination  of 
all  the  particular  estates,  there  the  grantees  take  their 
original  shares  as  tenants  in  common,  and  the  remain- 
ders limited  among  them  on  the  failure  of  the  particular 
estates  are  called  cross  remainders.  They  cannot  be  in  a  deed. 
created  by  mere  implication  in  the  case  of  legal  limita- 
tions in  a  deed  (y).  And  it  has  been  said  that  in  a 
deed,  it  is  not  enough  expressly  to  declare  an  intention 
to  create  them,  but  they  can  only  be  created  by  express 
limitations  (z). 

(t)  See  SmiUi's  Execntoiy  Inte-  Co.  Lilt.  195  b,  n.  (1) ;  2  Jarm.WiUs, 

rests  annexed  to  Feame,  §  246.  2nd  ed.  466 ;  Edwards  y.  AUetton, 

(h)  Id.  §  248.  4  Boss.  78. 

(x)  Id.  Pari  II.  e.  4,  passim.  (z)  See  Oo.  Litt  195  b,  n.  (1)  ; 

ij)  4  Cruise  T.  32,  c.  21,  §  59, 60 ;  2)oe  d.  FoqueU  T.  Wonle^j,  1  Ea8t> 

t2 
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Co.  1,  8.  S. 

Cton 

remainders 

inawUl. 


Definition  of 
a  quasi 
remainder. 


A  quad 
remainder 
cannot  be 
limited  as  a 
legal  interest 
bj  deed. 


Cross  remamders  may  arise  in  a  will  by  necessary  impli- 
cation; as  where  tenements  are  devised  to  two  persons 
severally  in  tail,  or  the  same  tenement  is  devised  to  two  as 
tenants  in  common  in  tail,  and  upon  fcdlure  of  their  issue 
to  a  third  person,  with  an  apparent  intention  that  he 
should  take  the  entirety  altogether  or  none  at  all  (a). 
Where  cross  remainders  are  to  be  raised  .by  implication 
between  two  persons  only,  the  presumption  is  in  favour  of 
cross  remainders ;  where  they  are  to  be  raised  between 
more  than  two,  the  presumption  is  against  them,  except 
as  between  several  membera  of  the  same  family.  But 
such  presumption  may  be  rebutted,  in  each  case,  by  cir* 
cumstances  of  plain  intention  (h), 

A  quasi  remainder,  or  a  remainder  in  personal  pro- 
perty, is  an  interest  in  chattels  real  or  personal,  limited  as 
a  legal  or  equitable  interest  by  will,  or  as  an  equitable 
interest  by  deed  by  way  of  trust,  to  take  effect  in  posses- 
sion, or  in  enjoyment,  or  in  both,  immediately  after  the 
regular  expiration  of  another  interest  created  together 
with  it,  by  the  same  instrument,  out  of  the  same  subject 
of  property. 

It  cannot  be  limited,  as  a  legal  interest^  by  deed  at  com- 
mon law ;  because  at  the  common  law  it  was  considered 
that  there  could  be  no  remainder  in  personal  property,  on 
account  of  the  original  shortness  of  terms  for  years  and 
their  liability  to  destruction  by  certain  legal  means,  and 
on  account  of  the  liability  of  chattels  personal  to  destruc- 
tion and  loss  in  various  ways.  So  that  if  a  term  of  years 
is  granted  to  A.  for  life,  and  after  his  death  to  B.,  the 
whole  term  belongs  to  A.  (c).    Nor  can  a  quasi  remainder 


430,  481 ;  Doe  d.  Clift  r.  Birkhead, 
4  Exch.  124—5. 

(a)  6  Croise  T.  88,  c.  15,  §  26— 
80 ;  Barton,  §  668 ;  see  2  Jurm. 
Wills,  2nd  ed.  456,  458,  471—2. 

(h)  6  Crnise  T.  88,  c.  15,  f  44  ; 


Burton,  |  669,  670 ;  but  see  2  Jarm. 
Wills,  2nd  ed.  458,  471—2. 

(c)  See  Smith's  Ezeoatoiy  Inte* 
rests  annexed  to  Feanie,  f  168—168 
b;  1  Pm.  Shep.  T.  116. 
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in  personal  property  be  limited  as  a  legal  interest  by  deed  i^.  ii.  t.  o. 

by  way  of  use ;   because  the  Statute  of  Uses  does  not  '■ — - 

execute  a  use  of  personal  property. 
A  bequest  of  consumable  articles  to  a  person  for  life,  or  LunitatioQ 

oyer  of 

SO  long  as  such  person  shall  remain  unmarried,  is  a  gift  2JJT?*^'® 
of  the  absolute  interest ;  and  a  limitation  over  intended  to 
take  effect  as  a  quasi  remainder  is  void,  even  though  such 
person  die  or  marry  in  the  testator's  lifetime  (d).  But 
farming  stock  and  implements  of  husbandry  do  not  fall 
within  this  rule,  as  things  quse  ipso  usu  consumuntur  (e), 

Remainders,  or  quasi  remainders,  are  either  vested  or  nefiniUonof 
contingent.  A  vested  remainder  or  quasi  remainder  is  ^'^*gj^ 
a  portion  of  ownership  which  is  next  after  a  preceding  re^Sdere. 
portion  of  ownership  and  actually  acquired  by  and  residing 
in  the  person  who  is  said  to  have  such  vested  remainder 
or  quasi  remainder.  A  contingent  remainder  or  quasi 
remainder  is  a  portion  of  ownership  which  is  next  after  a 
preceding  portion  of  ownership,  and  is  not  yet  acquired 
by  the  person  who  is  said  to  have  such  contingent  re- 
mainder or  quasi  remainder,  but  is  appointed  by  the 
terms  of  the  grant,  devise,  or  bequest  to  be  acquired 
by  and  to  reside  in  him,  though  only  in  a .  contingent 
event.  Or,  if  defined  with  reference  to  the  right  of  pos- 
session or  enjoyment,  a  vested  remainder  or  quasi  re- 
mainder is  ''  one  that  is  so  limited  to  a  person  in  being 
and  ascertained,  that  (subject  to  any  such  chattel  or  other 
interest  collateral  to  the  seisin,  property,  or  ownership, 
as  extends  to  the  possession  or  enjoyment)  it  is  capable  of 
taking  effect,  in  possession  or  enjoyment,  on  the  certain 
determination  of  the  particular  estate,  without  requiring 
the  concurrence  of  any  collateral  contingency."  A  con- 
tingent remainder  or  quasi  remainder  "is  one  that  is  so 
limited  as  not  to  be  capable  of  taking  effect  in  possession 

(c2)  Andrew  y.  Andrew,  1  ColL         (e)  Groves  v.  Wright,  2  K.  ft  J. 
690.  847. 
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pr.  II.  T.  9,  or  enjoyment,  on  the  certain  detennination  of  the  parti- 

V>Ha   X}   8.    m, 

cular  estate,  without  the  concurrence  of  some  collateral 

contingency"  (/). 
Four  kinds        There  are  four  classes  of  contingent  remainders  :— 

of  contingent  ^ 

remainden.  1.  "Where  the  remainder  depends  entirely  on  a  con- 
tingent determination  of  the  preceding  estate  itself :  as  if 
A.  makes  a  feoflment  to  the  use  of  B.  tUl  C.  returns  from 
Rome,  and  after  such  return  of  C,  then  to  remain  over  in 
fea" 

2.  ''  Where  the  contingency  on  which  the  remainder  is 
to  take  efTect  is  independent  of  the  determination  of  the 
preceding  estate  :  as  if  a  lease  be  made  to  A.  for  life,  re- 
mainder to  B.  for  life,  and  if  R  die  before  A.,  remainder  to 
C.  for  life"  (g). 

3.  ''Where  a  remainder  is  limited  to  take  effect  on  an 

* 

event,  which,  though  sure  to  happen  some  time  or  other, 
yet  may  not  happen  till  after  the  detennination  of  the 
particular  estate :  as  if  a  lease  be  made  to  J.  S.  for  life, 
and  after  the  death  of  J.  D.,  the  leinds  to  remain  over  to 
another  in  fee." 

4  "  Where  a  remainder  is  limited  to  a  person  not  as- 
certained, or  not  in  being,  at  the  time  when  such  limi- 
tation is  made :"  as  if  a  lease  be  made  to  one  for  life, 
remamder  to  the  right  heirs  of  J.  S.,  who  is  living ;  or 
remainder  to  the  first  son  of  B.,  who  has  no  son  then  born ; 
or  if  an  estate  be  limited  to  two  for  life,  remainder  to  the 
survivor  of  them  in  fee  (A). 
Remainder  "A  remainder  after  an  estate  tail  may  seem  to  be  a 
estote^tou.  contingent  remainder  of  the  first  kind.  But  a  failure  of 
issue,  though  it  may  not  happen  till  a  very  distant  period, 
and  though  it  is  entirely  uncertain  when  it  will  happen, 
is  considered  certain  to  happen  some  time  or  other.    And 

(/)  Smith's  Executory  InterertB         {g)  Price  r.  HaU,  L.  R.  5  Eq. 
annexed  to  Feune^  i  178, 174 ;  see      Cm.  309. 
also  §  177—182.  .  (A)  Feame,  5—9. 
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heuoe  a  remainder  limited  on  an  estate  tail,  without  refe-  i^il  t.  9, 

rence  to  a  failure  of  issue  at  any  particular  time,  and  

without  requiring  the  concurrence  of  any  collateral  con- 
tingency, does  not  fall  within  the  definition  0^  and  there^ 
fore  is  not  an  exception  from,  the  first  kind  of  contingent 
remainders,  but  is  strictly  and  properly  a  vested  re- 
mainder/' 

The  usual  limitation  to  trustees  to  preserve  contingent  TheoBua 
remainders  is  an  exception  from  the  first  class  of  contin-  *^2i!!lL*** 
gent  remainders.    In  Smith  d.  Dormer  v.  Parymrst  (i),  JSSSSSL 
it  was  held  to  be  a  vested  remainder ;  a  decision  which 
was  only  defensible  on  the  ground  of  necessity,  in  order  to 
avoid  overturning  thousands  of  settlements  {k). 

The  person  who  will  be  heir  or  heir  of  the  body,  even  if  inMuoei 
in  being,  is  unascertained  till  the  death  of  the  ancestor.  ^^{^^ 
And  hence  remainders  to  the  heirs,  or  heirs  of  the  body,  SeboS^ 4, 
of  a  living  person,  are  contingent  remainders,  except^  where  Sn^tb««iit 
the  word  heirs,  or  the  words  hdrs  of  the  body,  is  or  are 
used,  not  in  the  technical  sense,  but  for  "  sons,  daughters, 
or  children,''  or  for  heir  or  heirs  apparent  or  presumptive, 
or  where  a  limitation  made  to  the  heirs  of  the  granton 
before  the  stat.  3  &  4  WilL  4,  c.  106,  was  wholly  inope* 
rative,  or  where  the  rule  in   ShelUj/'s  case   creates  an 
exception  (l). 

Except  so  far  as  the  law  is  altered  by  the  stat  8  &  9  Timefor 
Vict.  c.  106,  s.  11  (m),  "a  contingent  remainder  cannot  TenuOnden. 
vest  at  all,  unless  it  vests  during  the  existence  of  a  pre- 
vious estate  of  freehold,  or  at  least  at  the  very  instant  of 
the  determination  of  the  sole  or  last  subsisting  previous 
estate  of  freehold"  (n).    But  it  is  to  be  observed,  that  by 

(t)  18  Vin.  \IZ ;  4  Bro.  Cag,  Pari.  (m)  See  p.  829,  infra. 

S6S.  (n)   Smith's  Executory  Interests 

(k)  See  Bmith*s  Ezeeatory  Inte-  annexed  to  Feame,  §  708 ;  see  also 

rests  annexed  to  Feame,  Part  II.  |708*-704;  Price  r.  ffoft,  L.B.  0 

C.6.  Eq.Gta.SM. 

(0  Id.  c.  10, 11, 12, 
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remalnden. 


Destrnctton 
of  contingent 
remainders 
created  ont 
of  a  legal  fee 
in  heredity* 
mentsof 
firedioU 
tenure. 


Stat.  7  ft  8 


a  decision  of  the  House  of  Lords^  and  by  the  stat.  10  &  11 
Will.  3,  c.  16,  under  a  limitation  in  remainder,  a  posthu- 
mous child  may  take  in  the  same  manner  as  if  bom  in 
the  father's  lifetime  (p). 

By  the  old  law,  "  a  contingent  remainder  of  the  measure 
of  freehold,  unless  the  legal  estate  was  in  trustees,  must 
have  been  supported  by  a  previous  vested  freehold  estate  ; 
that  is,  it  must  have  been  originally  preceded  by  a  vested 
interest,  of  the  measure  of  freehold,  which  was  capable, 
in  its  original  limitation,  of  enduring  tiU  the  vesting  of  the 
remainder ;  otherwise  it  was  void  ab  initio  :  and  one  such 
previous  estate  of  freehold  must  have  actually  endured 
until  that  period"  (p). 

Hence,  by  the  old  law,  "  whenever  the  legal  estate  was 
not  in  trustees,  and  there  was,  in  the  first  instance,  or 
there  happened  to  be,  eventually,  but  one  preceding  estate 
of  freehold  duration,  and  that  estate  was  determined,  so  as 
not  even  to  exist  as  a  right  of  entry,  before  the  event  hap- 
pened on  which  a  contingent  remainder  was  to  vest,  such 
remainder  was  necessarily  destroyed.  And  it  would  never 
afterwards  arise,  even  though  the  particular  estate  were 
subsequently  restored. 

The  preceding  estate  might  be  determined,  so  as  to 
cause  the  destruction  of  a  contingent  remainder  limited 
thereon,  whether  at  common  law  or  otherwise,  in  various 
ways  (s) :  1.  "  By  regular  expiration.  2.  By  disseisin  and 
tolling  of  the  right  of  entry.  3.  By  the  destructive  opera- 
tion of  a  feofiinent,  fine,  or  recovery,  by  the  tenant  of  the 
preceding  estate,  whether  he  was  beneficially  entitled  or 
not.    4.  By  forfeiture.    5.  By  merger"  (r). 

By  the  stat.  7  &  8  Vict  c.  76,  s.  8,  it  was  enacted,  "that 

(o)  2  CroiBe  T.  16,  c.  4,  §  11—16.  {q)   SmiUi'B  Execntory  Interestf 

(p)  Smith's  Executory  Interests  annexed  to  Feame,  §  766,  767 ;  see 

annexed  to  Feame,  §  757 ;  for  an  also  §  788. 

elucidation  of  this,  see  Id.  Fart  IIL  (r)  See  Id.  Fart  III.  c.  9,  §  1, 2. 

c.  8. 
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after  the  time  at  which  this  Act  shall  come  into  operation  ^n.  t.  9, 

\JWt»   Xf    Urn    Mm 

no  estate  in  land  shall  be  created  by  way  of  contingent  — ;; — 

VICT.  C>  Tv| 

remainder ;  but  every  estate  which  before  that  time  would  ■•  s. 
have  taken  effect  as  a  contingent  remainder  shall  take 
effect  (if  in  a  wiU  or  codicil)  as  an  executory  devise,  and 
(if  in  a  deed)  as  an  executory  estate  of  the  same  nature 
and  having  the  same  properties  as  an  executoiy  devise ; 
and  contingent  remainders  existing  under  deeds,  wills,  or 
instruments  executed  or  made  before  the  time  when  this 
Act  shall  come  into  operation  shall  not  fail,  or  be  destroyed 
or  barred,  merely  by  reason  of  the  destruction  or  merger  of 
any  preceding  estate,  or  its  determination  by  any  other 
means  than  the  natural  effluxion  of  the  time  of  such  pre- 
ceding estate,  or  some  event  on  which  it  was  in  its  creation 
limited  to  determine."     But  by  the  stat.  8  &  9  Vict.  c.  106,  s^*-  «*» 

•^  VIM.  C«  XVQ, 

s.  1,  this  enactment  was  very  properly  repealed,  as  from  "  *»  ^* 
the  time  of  the  taking  effect  thereof,  and  by  s.  8,  contin- 
gent remainders  are  protected  against  destruction  by  for- 
feiture, surrender,  or  merger  of  the  particular  estate.    The 
words  are  these :  "  That  a  contingent  remainder,  existing  ^o^»* 
at  any  time  after  the  31st  day  of  December,  1844,  shall  be,  g^,J^" 
and,  if  created  before  the  passing  of  this  Act,  shall  be  ^^^J^Jfiat 
deemed  to  have  been,  capable  of  taking  effect,  notwith-  to«SSinre 
standing  the  determination,  by  forfeiture,  surrender,  or  h/eSate/" 
merger  of  any  preceding  estate  of  freehold  in  the  same 
manner,  in  all  respects,  as  if  tsuch  determination  had  not 
happened." 

"  There  is  no  necessity  for  the  continuance  of  a  pre-  Detraction 

'^  -*-  or  contingent 

ceding  particular  estate  of  freehold  to  preserve  contingent  ^Jjjjjf^ 
remainders,  where  the  legal  estate  in  fee  is  vested  in  trus-  2,"f2r**" 
tees  :  for,  the  legal  estate  of  the  trustees  wiU  be  sufficient 
to  preserve  the  contingent  remainders,  notwithstanding  the 
regular  expiration  of  the  particular  estate  before  the  con- 
tingent remainder  can  vest"  (s). 

(«)  Smith's  Executory  Interests  annexed  to  Fearne,  §  783. 
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^H."*  b'%'      ^^^  ^^  ^^^®  ^^®  ^^  hereditaments  of  copyhold  tenure, 

Destniciion    "  ^^^^  ^^^  preceding  estate  is  detennined  by  the  act  of 

ofc^tinj^t  the  tenant,  as  by  surrender  to  the  lord  or  to  another 

Sf?*i^  fee  person,  or  acceptance  of  the  reversion,  or  forfeiture,  and 

^  ^'^      '  would  not  have  expired,  by  original  limitation,  before  the 

vesting  of  the  contingent  remainder,  such  remainder  is 

supported  by  the  ordinary  freehold  in  the  lord."    "If, 

however,  the  freehold  of  inheritance  in  the  lord  of  a  manor 

becomes  united  with  a  particular  estate  of  copyhold,  by 

a  deed  of   enfranchisement,  the    contingent  remainders 

expectcmt  upon  such  particular  estate  are  thereby  de* 

stroyed"  (i). 


Section  III. 
Of  Reversions, 

Pi.  ii.  t.  9,      A  reversion  is  that*  portion  of  ownership,  which,  on  the 
creation  of  a  partial  interest  only,  remains  imdisposed  of, 

Deflniiloii  of  ^ 

arevenimi.  and  therefore  vested  m  the  person  by  whom  such  partial 
ReMon  of  interest  is  created.  And  it  is  so  called,  because,  on  the 
expiration  of  such  partial  interest,  the  possession  of  the 
land  or  other  thing  which  is  the  subject  of  such  interest, 
reverts  to  the  person  or  the  representatives  of  the  person 
who  created  the  partial  interest  (u). 

The  whole  or  a  part  of  this  reversion  or  undisposed  of 
portion  of  ownership  may  be  made  the  subject  of  a  dis- 
position by  a  subsequent  instrument 
wbetift  A  reversion,  which  remains   undisposed  of,  is  always 

roTenton,  or 

*n  ij^w*     vested  {x) ;  and  so  a  reversion,  or  the  immediate  part  of  it, 

JJJtod'and     "^^^^  siiuply  transferred,  is  always  vested;  but  a  con- 
when 

contiBge&L 

(0  Smith's  Executory  Intereats      T.  17,  §  1—3 ;  Watk.  Conv.  8rd  ed. 
annexed  to  Feame,  §  786— 78S.  by  Prest  108. 

(«)  See  2  Bl  Com,  17(» ;  2  CriuM         (x)  See  2  Cruise  T.  17, 1 18. 
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tingent  interest  may  be  created  out  of  a  reversion.    And  ^^\  ^'^» 

where  a  future  interest  is  of  such  a  nature,  that,  if  it  had  

been  limited  by  the  same  instrument  by  which  a  preceding 
partial  interest  was  created,  it  would  have  been  a  vested 
remainder  expectant  on  such  preceding  interest,  it  will,  if 
limited  by  a  subsequent  instrument,  constitute  the  rever- 
sion, or  the  immediate  part  of  the  reversion,  expectant  on 
such  preceding  interest,  and  will  be  a  vested  interest  But 
where  a  future  interest  is  of  such  a  nature,  that,  if  it  had 
been  limited  by  the  same  instrument  by  which  a  preceding 
partial  interest  was  created,  it  would  have  been  a  contin- 
gent remainder  or  other  executory  interest,  it  wUl,  if 
limited  by  a  subsequent  instrument,  be  an  executory  in-* 
terest  of  some  kind  other  than  a  contingent  remainder,  in 
relation  to  such  preceding  interest  (y).  Hence,  when  the 
whole  of  the  reversion,  or  that  part  of  it  which  imme* 
diately  adjoins  a  partial  interest  previously  created,  is 
made  the  subject  of  disposition  by  a  subsequent  instru- 
ment, and  limited  to  tieike  effect  in  possession  (subject 
only,  in  the  case  of  real  estate,  to  any  term  of  years  or 
contingent  interest  that  may  intervene)  simply  on  the 
regular  expiration  of  the  partial  interest  previously  created, 
such  limitation  passes  a  vested  interest  But  a  limitation 
of  the  whole  or  of  a  part  of  such  undisposed  of  portion  of 
ownership  in  any  other  way  passes  only  an  executory 
interest ;  as  for  instance,  where  the  subsequent  disposition 
of  the  whole  of  such  undisposed  of  portion  of  ownership  is 
made  to  depend  on  a  contingency  unconnected  with  the 
expiration  of  the  partial  interest  previously  created,  or 
where  the  subsequent  disposition  affects  only  that  pai*t  of 
such  undisposed  of  portion  of  ownership,  which  remains  to 


(y)  In  connection  with  these  dis-      rests  annexed  to  Fearne,  Part  II. 
tinctions  on  the  sahjcct  of  rerer-      c.  9. 
sions,  see  Smith's  Executory  Inte- 
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n^.  n.  T.  9,  be  had  from  and  after  a  time  subsequent  to  the  expiration 
^^-^^  of  the  partial  interest  previously  created 
^\qaSSad      Where  a  gift  is  made  of  a  qualified  or  base  fee,  no  re- 
'^  version  remains  in  the  donor  (z),  but  only  a  possibility  of 

reverter. 
formtogpMt       Where  a  person  having  only  a  particular  estate  in  lands, 
uraiw^       grants  a  smaller  estate  than  his  own,  he  has  a  reversion 

left  in  himself  (a). 
^eSSf *°      Where  a  person  creates  an  estate  for  years,  by  demise 
y«*»-  at  common  law,  he  has  a  reversion  as  soon  as  the  lessee 

enters,  and  not  before.  But  when  an  estate  for  years  is 
created  by  a  conveyance  deriving  its  effect  from  the 
Statute  of  Uses,  the  person  to  whom  such  estate  is  limited 
acquires  the  actual  possession  without  entry ;  and  con- 
sequently the  person  who  creates  the  estate  for  years  has 
a  reversion  immediately  upon  the  execution  of  the  con- 
veyance (b). 
S^Qfttoa  ^®^^  reserved  is  incident  to  the  reversion,  though  not 
wTereion.  inseparably  so.  By  specied  words,  the  reversion  may  be 
granted  away;  reserving  the  rent  But  by  a  general  grant 
of  the  reversion,  the  rent  will  pass  with  it  as  incident 
thereunto ;  for  the  incident  passes  by  the  grant  of  the 
principal :  accessorium  sequitur  suum  principale  (c). 


Section  IV. 

Of  Executory  Interests  other  than  Contingent  Bemainders 

or  quasi  Remainders. 

Ft.  ir.  T.  9,      Contingent  remainders  are  executory  interests,  as  op- 
posed  to  vested  interests.     But  the  term  executory  into- 

(z)  2  Cruise  T.  17,  §  6.  (5)  Id.  §  7. 

(a)  Id.  §  8.  .    (c)  2  Bl.  Ck)m.  176. 
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rests  is  generally  used  to  denote  such  executory  interests  i^-  ^\  t.  •, 

as  are  not  limited  by  way  of  remainder.   Of  such  executory  — 

interests  there  are  several  kinds,  to  which  it  is  convenient, 
and  indeed  necessary,  if  we  would  avoid  confusion  of  ideas, 
to  assign  distinct  specific  names,  even  where  it  has  not 
been  usual  to  do  so. 

One  kind  ia  a  description  of  interest,  which,  when  created  JgJSJf 
by  way  of  use,  has  been  termed  a  springing  use,  and  which 
may  therefore  be  conveniently  termed  a  springing  interest, 
as  that  term  will  include  such  interests  when  created  by 
way  of  devise,  as  well  as  those  which  are  created  by  way 
of  use  in  a  deed. 

"  A  springing  interest  in  real  estate  is  an  interest  by  way 
of  use  or  tievise,  to  take  effect  at  a  future  time,  without 
being  supported  by,  and  without  afiecting  any  other  in- 
terest of  the  meftsure  of  freehold  "  (d).  Of  these  interests 
there  are  several  species  (e). 

But  they  are  all  created  by  way  of  use  or  devise.  They 
would  be  void  if  inserted  in  a  deed  at  common  law.  For 
at  the  common  law  an  estate  of  freehold  in  corporeed 
hereditaments  could  not  be  made  to  commence  in  future, 
otherwise  than  in  remainder  immediately  after  the  regular 
expiration  of  another  estate  of  fireehold  in  possession; 
because  the  law  was  anxious  that  it  should  always  be 
matter  of  notoriety  who  was  the  owner  of  the  land,  that  the 
lord  might  be  certain  on  whom  he  was  to  call  for  the 
services  due  for  the  estate ;  and  that^  if  the  rightful  claim- 
ant were  excluded,  he  might  know  against  whom  to  bring 
his  action,  which  could  only  be  against  the  tenant  of  the 
freehold  for  the  time  being  (/).  Although  when  they  are 
by  way  of  use,  they  are  sometimes  termed  springing  uses, 

((Q  See  Smith's  Execnioxy  Into-  T.  212 ;  4  Oraiae  T.  82,  e.  4,  §  5,  6 ; 

mto  annexed  to  Fearne,  f  117.  Watk.  Ck>nT.  8rd  ed.  bj  Prest  81— 

(e)  See  Id.  fi  118-127.  8,  78,  91,  92,  94;  Co.  litt  217  a. 
(/)  BnrUm,  §  22 ;  1  Pres.  Shop. 
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AlternatiTe 
interests. 


ijp.  n.  T.  I,  yet  when  they  are  by  devise,  they  are  usually  designated 
by  the  generic  name  of  executory  devises  (g). 

A  springing  interest  in  personal  estate  is  '^  an  interest 
by  way  of  bequest  or  of  trust,  to  take  effect  at  a  future 
time,  without  being  preceded  by,  and  without  affecting  any 
other  interest.  Limitations  of  this  kind,  by  way  of  bequest, 
are  usually  designated  by  the  generic  name  of  executory 
bequests  (h). 

Another  kind  of  executory  interest  is  what  may  be 
termed  an  alternative  interest  This  is  ''  an  interest  that 
is  only  to  vest  in  case  the  next  preceding  interest  should 
never  vest  in  any  way,  through  the  failure  of  the  con- 
tingency on  which  such  preceding  interest  depends.  As 
where  a  testator  devises  to  A  for  life ;  and  if  he  have 
issue  male,  then  to  such  issue  male  and  his  heirs  for  ever ; 
and  if  he  die  without  issue  male,  then  to  B.  and  his  heirs 
for  ever :  or,  where  a  testator  bequeathes  personal  estate  to 
the  first  son  of  A,  and  if  A  should  have  no  son,  then  to 
B."  (i). 

These  interests  "  considered  in  conjunction  with  those 
for  which  they  are  substitutionary,  are  sometimes  termed 
contingencies  with  a  double  aspect "  (k). 

"  But  a  limitation  which  is  simply  an  alternative  limita- 
tion, will  be  allowed  to  take  effect,  if,  in  any  way,  the  next 
preceding  limitation  fails  to  take  any  effect,  even  though 
the  precise  event  on  which  such  alternative  limitation  is  to 
take  effect  never  happens  (l). 

Another  kind  of  executory  interest  is  what  may  be 
termed  (for  want  of  any  other  specific  term),  an  interest 
augmented  in  a  given  event,  or  an  interest  under  an  aug- 
mentative limitation  or  under  a  limitation  causing  "an 


Interests 
nndsr 
sngmsnta- 
tlve  Umita- 
Uons. 


(ff)  Smith's  £x«cutoi7  Interests 
annexed  to  Feame,  §  127  a. 
(h)  Id.  §  127  b. 
(i)  Id.  §128. 


{k)  Id.  §  129. 

(0  Smitk's  Ex.  Int.  1 694.  On  the 
sabject  of  altematiye  limitations, 
see  also  Id.  Fart  II.  c.  21,  22,  24. 
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enlargement  of  an  estate  upon  a  conditioa"    This  is  an  ^'  ii-  t.  9, 

interest  arising  by  deed  at  common  law,  under  which  a  

term  for  years  previously  created  in  things  that,  under  the 
old  law,  lay  in  livery,  or  a  term  for  years  in  things  that 
lay  in  grant,  or  a  preceding  estate  for  life  or  in  tail,  created 
by  the  instrument  containing  such  limitation,  is,  in  a  given 
event  to  be  absorbed  by,  or  transmuted  into,  a  larger  estate, 
of  the  same  quality,  in  case  such  preceding  estate  remains 
unaliened,  and  unchanged  in  quality,  till  the  fulfilment  of 
the  condition  (m). 

Another  kind  is  what  may  be  termed  (for  want  of  any  in^reste 
other  specific  term)  an  interest  increased  in  a  given  event,  J^}^^ 
or  an  interest  under  a  diminuent  limitation.  This  is  an 
interest  under  "  a  clause  by  which  it  is  provided,  whether 
in  a  deed  at  common  law  or  by  way  of  use  or  devise,  that, 
in  a  particular  event,  an  interest  previously  given  by  the 
same  instniment  shall  be  transmuted  into  one  of  a  lower 
denomination.  As  where  a  man  makes  a  lease  for  life,  and 
if  the  lessee  within  one  year  pay  not  20L  that  he  shall  have 
but  a  term  for  two  years  "  (n). 

Another  kind  of  executory  interest  is  an  interest  under  a  lotemta 
conditional  limitation  (o).  oonditionai 

The  term  executory  devise,  bequest,  or  limitation,  when  senses  of  the 
used  in  contradistinction,  as  it  generally  is,  not  only  in  a  tory  devise, 
generic  sense,  to  immediate  devises,  bequests,  or  limita-  iiin»»tton. 
tions,  but  also  in  a  specific  sense,  to  such  executory  limi- 
tations as  are  by  way  of  contingent  remainder,  denotes 
" '  such  a  limitation  of  a  future  estate  or  interest  in  lands 
or  chattels  as  the  law  admits  in  the  case  of  a  will,  though 
contrary  to  the  rules  of   limitation  in  conveyances  at 
common  law,'  or,  in  other  words,  it  denotes  limitations  of 
springing  interests,  limitations  of  interests  by  way  of  con- 
ditional limitation,  and  quasi  remainders  after  a  life  inte- 

(m)  SmiihVi  Ezeeutoiy  Interests,  (n)  Id.  §  147. 

§  187 ;  see  fJso  §  188—146.  (o)  See  supra,  p.  66,  Q6, 
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tt.  il  t.  9,  rest  in  personal  estate ;  as  distinguished  from  those  liniita- 

tions  of  future  interests  which  were  good  limitations  at 

common  law ;  namely,  limitations  by  way  of  remainder, 
limitations  of  the  whole  or  the  immediate  part  of  a  rever- 
sion, augmentative  limitations,  and  diminuent  limitations. 
An  alternative  limitation,  though  always  an  executory 
devise  in  the  generic  sense  of  the  term,  as  opposed  to  an 
inmiediate  devise,  is  not  always  an  executory  devise  in  the 
specific  and  usual  sense,  in  contradistinction  to  a  contingent 
remainder ;  for  many  alternative  limitations  are  contingent 
remainders  in  relation  to  the  particular  estate  "  (p). 


Section  V. 

Certain  other  Points  connected  mth  the  subject  of  Vested 

and  Executory  Interests, 

pt.ii.  t.9,  Limitations  may  operate  in  different  characters,  that  is, 

— '-1 — 1  as  remainders,  or  as  alternative  limitations,  or  as  condi- 

limitation  tional  limitations,  in  regard  to  another  limitation,  in  diffe- 

io^ijfewnfc  rent  events  {q),  or  in  regard  to  different  limitations  (r),  or 

in  regard  to  different  portions  of  property  (s). 

LtmitaUon  a  '*  It  is  a  general  rule,  that  a  limitation  shall,  if  possible, 

raiherthan  be  coustrued  to  be  a  remamder,  rather  than  an  executory 

an  (uucntoiy 

2SS«*"  ^   devise.     Or,  to  express  the  rule  more  precisely,  and  in  its 

^^  true  extent,  a  limitation,  whether  by  deed  or  devise,  shall, 

if  it  possibly  can,  consistently  with  other  rules  of  law,  be 

construed  to  be  a  remainder  rather  than  an  executory 

limitation  not  by  way  of  remainder"  {t). 

(p)  Smith's  Executory  InterestB  (<)  Id.  Part  II.  c  26. 

annexed  to  Feame,§  111  a;  see  also  (t)  Smith's  Ex.  Int.  |  196^7; 

111  b,  111  0.  Watk.  Cony.  8rd  ed.  by  Prest.  99. 

(g)  Id.  Part  IL  c.  2i,  For  the  reasons  of  this,  see  Smith's 

(r)  Id.  Part  XL  o.  25.  Ex.  Int.  g  198—9. 


OF  VESTED  AND  EXECUTORY  INTERESTS.  337 

It  is  also  a  general  rule,  that  *'  an  interest  shall  be  con-  pt.  ii.  t.  •, 

strued  to  be  vested,  rather  than  contingent.     Or  (to  ex 

press  the  rule  more  precisely)  in  doubtful  cases  an  interest  ^^^^^j^^^ 
shall,  if  it  possibly  can,  consistently  with  other  rules  of  ««**»««»*• 
law,  be  construed  to  be  vested  in  the  first  instance,  rather 
than  contingent ;  but  if  it  cannot  be  construed  as  vested  in 
the  first  instance,  it  shall  be  construed  to  become  vested  as 
early  as  possible  "  {u). 

Thus,  where,  by  an  ultimate  or  subsequent  limitation,  a  limitatioDs 
testator  devises  or  bequeaths  to  his  own  heir  or  heirs  or  next  erf  idn, 

or  persons 

next  of  kin,  or  the  persons  entitled  to  his  personalty  under  ^^^fj^^ 
the  Statute  of  Distributions,  the  devise  or  bequest  creates  fJStJjjQ!!' 
a  vested  interest  in  favour  of  the  person  or  persons  answer-  "**"* 
ing  that  description  at  the  death  of  the  testator,  rather  than 
at  the  time  when  such  limitation  takes  effect,  unless  there 
is  some  indication  of  a  contrary  intention.  And  where,  by 
an  ultimate  or  subsequent  limitation,  a  testator  devises  or 
bequeaths  to  the  heir  or  heirs,  or  next  of  kin  of  another 
person,  the  interest  devised  or  bequeathed  vests  in  the 
person  or  persons  answering  that  description  at  the  death 
of  such  person,  if  he  survives  the  testator,  or  at  the  death 
of  the  testator,  if  he  predeceases  the  testator,  rather  than  at 
the  time  when  such  limitation  takes  effect,  unless  there  is 
some  indication  of  a  contrary  intention.  And  the  mere 
circumstance  of  the  person  so  answering  the  description,  in 
these  cases,  being  the  object  of  a  prior  limitation  in  the 
same  will,  is  not  of  itself  a  sufficient  indication  of  such  a 
contrary  intention.  So  that  it  was  even  held,  that  under 
an  ultimate  trust  "to  assign  personal  estate  unto  and 
equally  between  the  testator's  next  of  kin,"  his  two  chil- 
dren were  entitled  as  his  next  of  kin  at  his  death,  although 
they  were  the  objects  of  the  prior  trusts  and  died  in  infancy, 

(u)  Smith's  Ex.  Int.  §  200—1.      rale,  see  also  IJarm.  Wills,  2nd- ed. 
For  the  reasons  of  this  rule,  see  Id.      688,  699 ;  2  Id.  69. 
§  202—209.    And  as  to  the  same 
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Pf .  II.  T.  9, 
Ch.  1,  s.  6. 


LlmiiatlonB 
apparently 
dependent  on 
surviving 
parent*. 


Conditton 
annexed  to  a 
preceding 
interest. 


Rnle  against 
perpetuities. 


and  although  the  ultimate  trust  was  only  to  take  efifect  if 
all  his  children  should  die,  and  without  leaving  issua-  For 
where,  after  specific  limitations,  a  testator  gives  his  pro- 
perty to  his  next  of  kin,  much  weight  is  not  to  be  attached 
to  that  which  is  supposed  to  be  the  testator's  intention  in 
favour  of  or  against  particular  persons  as  his  next  of  kin, 
as  infinite  variations  may  take  place  in  that  class  between 
his  will  and  his  death  (x).  Again,  although  a  portion  or 
legacy  may  seem  primS,  facie  to  depend  upon  the  person 
interested  surviving  his  parents,  yet  there  is  the  strongest 
leaning  against  this  construction,  especially  in  the  case  of  a 
marriage  settlement ;  so  that  if  it  is  possible  to  satisfy  the 
words  by  putting  a  different  construction  upon  them,  the 
Court  will  do  so  (y).  So  a  condition  precedent  annexed  to 
a  preceding  interest  will  not  be  applied  to  a  subsequent 
interest,  where  it  does  not  necessarily  extend  to  it  (z). 

Executory  interests,  other  than  those  in  remainder  after 
or  engrafted  on  an  estate  tail,  must  be  so  limited,  that, 
from  the  first  moment  of  the  instrument  creating  them 


(x)  2  Jarm.  Wills,  2nd  ed.  49,  69, 
103—118  ;  1  Rop.  Leg.  by  White, 
123;   Smith's  Executory  Interests 
annexed  to  Feame,  §    210,   211; 
Seifferih  v.  Badham,  9  Bcav.  870; 
Gundry  v.  Pinnigery  14Beay.  98  ;  1 
D.  M.  &  G.  502 ;  WUhey  v.  Mangles 
4  Bear.  358  ;  10  CI.  &  F.  215 ;  Lob 
bury  V.  Newport,    9    Bear.    876 
Markham  v.  Ivatt,   20  Bcav.  579 
BaJur  T.   Oilmnf    12  Beav.   101 
Pearct  y.  Vincent,  1  Cr.  &  M.  698 
2  Bing.  N.   C.  328  ;   2  M.  &  E. 
800 ;  2  Keen,  230  ;    Clapton  v.  Bvl- 
mer,  5  My.  &  Cr.  108 ;  Jenkins  t. 
Ooioer,  2  Coll.  637 ;    Wilkinson  v. 
OarreU,  2  Coll.  643  ;  Smith  v.  Smith, 
12  Sim.  317  ;  Minto'  t.  Wraith,  13 
Sim.  52  ;  UrquhaH  r.  Urquhart,  13 
Sim.  613;    Ware  T.  Rowland^  15 


Sim.  587  ;   2  Phil.  635  ;  BuOer  v. 
BushneU,  3  My.  &  E.  232;    In  re 
Trusts  of  Barber's  Will,  1  S.  &  G 
118  ;  Bird  v.  Lvckie,  8  Hare,  301 
Philps  V.  Evans,  4  De  G.  &  S.  188 
QorbdL  V.  Davison,  18  Beav.  556 
Starr  t.  Newberry,  23   Beav.   436 
Wharton  V.  Barker,  4  K.  &  J.  483 
Dotones  v.  BvUock,   25  Beav.  54  ; 
Moss  V.  Dunlop,  1  Johns.  490  ;  Lee 
V.  Lee,  1  Drew.  &  Sm.  85;  Har- 
rison  V.  Harrison,  28    Beav.   21  ; 
Pinder  v.  Pinder,  28    Beav.    44; 
Chalmers  v.  North,  28  Beav.  175  ; 
Lees  V.  Massey,  3  D.  P.  &  J.  113  ; 
Be  Greenwood^s  WiU,  3  Gif.  390. 

(y)  See  Smith's  Executory  In- 
terests annexed  to  Feame,  §  215 — 
222. 

(z)  Sec  Id.  §  222  a. 
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taking  effect  (which,  in  the  case  of  a  deed,  is  the  time  of  i**-  ^-  t.  », 

execution,  and,  in  the  case  of  a  will,  the  death  of  the  tes^  

tator),  it  may  be  said  that  they  will  necessarily  vest  in 
right,  if  at  all,  within  the  period  occupied  by  the  life  of  a 
person  in  being,  that  is,  already  bom,  or  in  ventre  matris, 
or  the  lives  of  any  number  of  persons  described  and  in 
being,  "not  exceeding  that  to  which  testimony  can  be 
applied  to  determine  when  the  survivor  of  them  drops," 
and  by  the  infancy  of  any  child  bom  previously  to  the 
decease  of  such  person  or  persons,  or  the  gestation  and 
infancy  of  any  child  in  ventre  matris  at  that  time ;  or, 
within  the  period  occupied  by  the  life  or  lives  of  such  per- 
son or  persons  in  being,  and  an  absolute  term  of  twenty-one 
years  afterwards,  and  no  more,  without  reference  to  the 
infancy  of  any  person ;  or,  within  the  period  of  an  absolute 
term  of  twenty-one  years,  without  reference  to  any  life  (a). 
Thus,  "if  a  limitation  is  to  take  effect  on  an  indefinite 
failure  of  issue  in  general,  or  of  issue  male  or  female,  or  by 
a  particular  marriage,  and  not  merely  on  a  failure  of  issue 
within  a  life  or  lives  in  being  and  twenty-one  years  and 
a  few  months  afterwards ;  it  is  within  the  foregoing  rule 
against  perpetuities,  and  therefore  void  for  remoteness; 
unless  it  is  a  remainder  after,  or  a  limitation  engrafted  on 
an  estate  tail ;  or  a  limitation  of  a  sum  of  money  to  be 
raised  by  means  of  a  term  in  remainder  after  an  estate  tail ; 
or  a  limitation  over  of  a  term  which  is  determinable  on  the 
dropping  of  a  life  or  lives  in  being,  where  a  tenant  right 
of  renewal  does  not  exist  (&).  The  reason  why  some  kind 
of  limit  was  prescribed  foi;  the  vesting  of  such  executory 
interests  is,  that  executory  interests  (other  than  those  which 


(a)  Smith Vi  Ezecntoiy  Interests  Perpetuity,  459,  460 ;  Rowland  t. 

annexed  to  Feamc,  §  706.   See  also  Tawney,  26  Beav.  67. 
Co.  Litt  271  b.,  n.  (1),  VII.    2 ;         (6)  Smith's  Executory  Interests 

Watk.  Conv.  8rd  cd.  by  Prest.  104,  annexed  to  Feame,  §  714  ;    Welttcr 

129, 181 ;  Barton,  §  824 ;  Lewis  on  v.  Parr,  26  Beav.  286. 
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Tj^n  T.  9,  are  in  remainder  after  or  engrafted  upon  an  estate  tail,  and 

which  were  capable  of  being  destroyed  by  the  tenant  in 

tail  by  means  of  a  recovery)  could  not  be  destroyed  by  the 
prior  devisees  or  legatees  ;  and  they  therefore  tended  to  a 
perpetuity,  by  being  unalienable  until  the  contingency 
happened  on  which  they  were  to  vest  in  right,  which  is 
inconsistent  with  the  welfare  of  the  state,  and  therefore 
contrary  to  the  policy  of  the  law.  Nor  have  the  particular 
limits  so  prescribed  been  arbitrarily  adopted.  The  Courts, 
in  setting  the  bounds  they  have  to  the  suspension  of  the 
vesting,  have  been  governed  by  analogy  to  the  case  of  a 
strict  entail,  which  coidd  not  be  protected  fiom  fines  and 
recoveries,  longer  than  for  the  life  of  the  tenant  for  life  in 
possession,  and  the  attainment  of  twenty-one  by  the  first 
issue  in  tail  (c).  A  contingent  limitation  over  of  property 
from  one  charity  to  another,  in  the  event  of  the  former 
neglecting  for  a  year  to  observe  the  directions  of  the  will 
by  which  the  property  was  bequeathed,  is  not  within  the 
principle  of  the  rule  against  perpetuities,  and  therefore  not 
within  the  rule ;  because  the  property  is  neither  more  nor 
less  alienable  on  account  of  such  limitation  over  (d). 

Where  a  person  takes  a  vested  interest  at  twenty-one,  a 
direction  that  he  shall  not  have  the  enjoyment  of  the  pro- 
perty until  a  later  period  is  inoperative,  unless  the  enjoy- 
ment thereof  is  given  to  some  other  person  in  the  mean- 
time, or  the  property  is  so  clearly  taken  from  the  devisee 
or  legatee  in  the  meantime,  that  there  is  an  intestacy  for 
the  intervening  period  (e). 

"Executory  interests  in  real  property,  which  are  not 
contingent  on  account  of  the  person,  descend  to  the  heirs 


PoBtpone- 
ment  of  the 
CDtoyment 
tiU  after  the 
period  of 
▼eetiDg. 


TnuwmiflBion 
of  executory 
intereeta. 


(c)  On  the  sul^'ect  of  remoteness, 
generally,  see  Mr.  William  David 
Lewis*B  learned  and  elaborate  Trea- 
tise on  the  Law  of  Perpetuity.  See 
alao  Smith's  Executory  Interests  an- 


nexed to  Fearne»  §  707—788. 

(d)  ChritCi  Hotpital  r.  Qranger, 
1  Mac.  ft  0. 460. 

(e)  Ooding  y.  Go^ng^  1  Johns. 
265, 
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of  the  persons  to  whom  they  are  limited,  and  such  execu-  pj^ii-  t.^d, 

tory  interests  in  personal  property  pass  to  the  executors  or  

administrators  of  the  persons  to  whom  they  are  limited, 
where  they  die  before  the  contingency  happens  on  which 
such  interests  are  to  vest"  (/). 
Executory  interests,  not  limited  by  way  of  remainder,  if  JjartmcUoo 

"  ^  of  executory 

engrafted  on  an  estate  tail,  might  be  destroyed  by  the  {^JS"**' 
tenant  in  tail,  by  means  of  a  common  recovery.    But  such  JSlJnder, 
interests  cannot  be  prevented  or  destroyed  by  any  altera- 
tion whatsoever  in  the  estate  out  of  which  or  after  which 
they  are  limited  {g). 

(/)  Smith's  Executory  IntereBts         (jj)  Id.  §  789,  790. 
annexed  to  Feame,  §  748. 
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CHAPTER  II. 

OF  RIGHTS  OF  ENTRY  OR  ACTION,  MERE  POSSIBILITIES, 
MERE  ADVERSE  POSSESSIONS,  AND  EXPECTANCIES. 

if  9*0?*!  ^^  consequence  of  modem  enactments,  which  are  noticed 
in  other  parts  of  this  work,  the  subject  of  this  chapter  is 
now  of  comparatively  little  practical  importance,  and  there- 
fore a  very  little  space  will  hero  be  given  to  it^  though 
points  connected  with  it  will  be  found  in  subsequent  pages. 
Present  rights  of  entry  are  of  three  kinds  : 

^j^tgof  -^   rjijjQ  j^gjj^  q£  immediate  entry  incident  to  a  present 

vested  interest,  where  the  actual  seisin  or  possession  has 
never  been  acquired ;  as  in  the  case  of  an  heir-at-law  before 
entiy,  if  the  land  is  not  out  on  lease  for  years  (a). 

2.  That  right  of  immediate  entry  which  is  incident  to  a 
vested  interest,  where  the  actual  seisin  or  possession  has 
been  lost  by  abatement,  intrusion,  or  disseisin,  but  not  the 
right  of  possession  (&). 

3.  That  right  of  immediate  entry  which  exists  in  favour 
of  a  person  who  has  a  present  right  to  take  advantage  of 
a  condition  which  has  been  broken,  the  breach  of  which 
does  not  ipso  facto  determine  the  estate  which  was  subject 
to  such  condition  (c). 

RigWaof  j^  nght  of  action  for  the  recovery  of  an  estate  exists  (as 

we  shall  see  hereafter)  in  certain  cases  where  there  is 
originally  no  right  of  entry,  or  where  the  right  of  entry 
has  ceased  (d). 

(a)  1  Cruise  T.  1,  §  20.  (c)  See  Pearoe,  881,  n.  (a),  1. 1, 

(6)  See  Feamc,  286,  and  n.  (c) ;  and  pp.  76,  77,  rapra. 

2  Bl.  Com.  c.  13 ;  3  BL  Com.  168—         (d)   See  Part.  III.  Tit.  6,  c.  1, 

9 ;  and  TlUe  on  Adyene  PoosesBiony  infhu 

in&a. 


"^^^p 
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The  word  possibility  has  a  general  sense,  in  which  it  r-^J"^^- 
includes  even  executory  interests,  which  are  the  objects  of 
a  limitation.  But  in  its  more  specific  sense,  it  is  that  kind 
of  contingent  benefit  which  is  neither  the  object  of  a  limi- 
tation, like  an  executory  interest,  nor  is  founded  in  any 
lost  but  recoverable  seisin,  like  the  right  of  entry  of  the 
second  kind.  Of  this  nature  is  a  possibility  of  reverter  on 
the  grant  of  a  qualified  or  determinable  fee  (e).  For,  as 
the  qualified  or  determinable  fee  may  endure  for  ever, 
there  cannot  be  any  remaining  portion  of  the  seisin  or 
ownership  to  constitute  an  actual  reversion,  or  to  form  the 
subject  of  any  ulterior  limitation  in  remainder  (/).  And 
of  the  same  nature  is  a  contingent  right  of  entry  in  case 
there  should  be  a  breach  of  a  condition  subsequent. 

A  mere  adverse  possession,  without  any  estate  or  interest,  Meieadwwo 
exists  in  the  case  of  an  abator,  intruder,  or  disseisor,  who, 
in  the  first  instance,  has  the  actual  possession,  but  no  right 
of  possession  (g). 

An  expectancy  is  a  general  term  which  may  include  Expectan- 
various  kinds  of  future  interests,  but  is  specifically  applied 
to  a  mere  hope  of  succession,  unfounded  in  any  limitation, 
provision,  trust,  or  legal  act  whatever ;  such  as  the  hope 
which  an  heir  apparent  or  presumptive  has  of  succeeding 
to  the  ancestor's  estata  This  is  sometimes  termed  a  bare 
or  mere  possibility  (A). 

It  may  be  remarked  in  this  place,  that  property  in  chosesin 
chattels  personal  may  be  either  in  possession  or  in  action,  a^^  in 
Property  in  possession  is  that  of  which  a  person  has  not 
only  the  right  of  enjoyment,  but  has  also  the  actual  enjoy- 
ment.   Property  in  action  is  that  to  which  a  man  has  only 

(c)  Feame,  881,  n.  (a),  1. 1.  9;  and  See  Part.  III.  Tit.  0,  c.  1, 

(/)    See  Smithes  Executory  In-  in&a. 

terests  annexed  to  Fearne,  §  169,  (h)  Feame,  §  301 ;  Smith's  Exe- 

166,  and  supra,  p.  322|  330 — 2.  cutory  Interests  annexed  to  Fearne, 

(ff)  2  Bl.  Com*  c.  13  ;  3  Id.  168—  §  71. 
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T^i"  "i.  ^  ^^"^  ^g^^t  enforceable  by  action  or  suit,  without  any 

occupation  or  enjoyment,  and  which  is  hence  denominated 

a  chose  in  action.  The  first  is  subdivided  into  two  sorts — 
property  in  possession  absolute,  and  property  in  possession 
qualified.  The  former  is  that  to  which  a  person  has  the 
exclusive  and  permanent  right  The  latter  is  that  to 
which  he  has  not  an  exclusive  right,  or  not  a  permanent 
right,  but  a  right  which  may  sometimes  subsist,  and  at 
other  times  not  subsist ;  as  in  the  case  of  game,  water, 
and  goods  pawned  or  pledged  upon  condition  (i). 

(0  See  2  Bl.  Com.  389—396 
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CHAPTER  in. 

OF  POWERS. 

I.  The  Nature  and  different  kinds  of  Powers  (a). 

A  POWER  is  an  authority  by  which  a  person  reserves  to  .pamif. 

himself  or  confers  on  another  the  right  to  do  an  act  in 

^  Definition  of 

law  (&).  »  Vower. 

Powers  are  of  three  kinds  :  1.  Common  law  authorities :  wirorent 

kinds  of 

as  powers  given  by  will  without  the  intervention  of  the  JJJJSJJpi, 

Statute  of  Uses.    2.  Statutoiy  powers,  not  by  way  of  usa  "^S*- 
3.  Powers  limited  by  way  of  use,  and  operating  under  the 
Statute  of  Uses.    Statutoiy  powers,  not  by  way  of  use,  are 
sometimes  designated  by  the  general  term  of  common  law 
authorities  (c). 

In  the  case  of  a  common  law  power  given  by  a  will,  or  How  the 

of  a  statutory  power  not  by  way  of  use,  the  estate  which  J^^jf^J^JJ,**' 

is  limited  by  the  exercise  of  the  power,  passes  by  force  of  SSmoSlMr* 

the  will  or  Act  of  Parliament,  and  the  appointor  in  exe-  JStSo^ 

cuting  the  power  merely  nominates  the  person  to  take  the  SSJ^r  mc.  ' 

estate ;  except  in  the  case  of  a  power  of  attorney  given  Distinction 

by  one  person  to  another  to  execute  a  conveyance  for  the  iwwerof 

former  Id).  «I5?if!!*' ' 

^  '  mon  JAW 


powers. 


(a)  On  Appointmenti  and  Xecuei  so  small  a  compass,  will  prore  of 

wider  Powers^  see  infra,  Part  III.  T.  use  to  many ;  although  of  course  it 

12,  c.  8,  ss.  6,  7.    And  see  Lord  St.  will  be  desirable  for  the  reader  to 

Leonards'  most  learned  and  valuable  make  himself  master  of  the  Treatise 

work  on  Powers  (ed.  7),  from  which,  of  Powers,  and  add  from  thence  to 

as  the  references  show,  many  of  the  the  points  contained  in  this  Crom* 

points  are  taken,  although  they  are  pendium. 
generally  expressed  in  a  different         (5)  4  Cruise  T.  82,  c.  18,  §  1. 
and  condensed  fonn.    It  is  hoped         (c)  See  1  Sugd.  Pow.  1,  2, 171— 

that  the  selection,  arrangement,  and  2  ;  4  Gruise  T.  82,  c.  18,  §  1. 
condensation  of  these  points  within         (cQ  1  Sugd»  Pow.  1, 2,  242. 
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pabt  n. 

T.  9,  Ch.  8. 

Natare  of  a 
power  ander 
the  Statato 
of  Uses. 

Powers  of 
appoiakment, 
mere  powers 
ofreToca- 
tioD,  and 
powers  of 
rcvocatioa 
aud  appoint- 
ment. 


Powers  may 
be  giren  to 
a  person  who 
has  or  had 
an  estate,  or 
to  a  stranger 
for  his  own 
or  anothez's 
benefit. 


tlouco 
powers  are 
either 

connected  or 
nuoonnected 
with  an 
Interest. 


A  power  under  the  Statute  of  Uses  is  a  mere  right  to 
declare  a  use  which  is  to  be  executed  by  the  Statute  {e). 

Some  of  these  powers  are  simply  powers  of  appointment, 
serving  to  confer  a  right  of  declaring  the  original  uses  of  a 
subject  of  property.  Others  are  mere  powers  of  revocation, 
serving  to  confer  a  right  of  setting  aside  uses  previously 
declared.  While  others  are  powers  of  revocation  and  new 
appointment,  giving  a  right  of  setting  aside  uses  previously 
declared,  and  limiting  new  ones  in  their  place,  which  the 
statute  executes,  as  it  executed  the  uses  originally  de- 
clared (/). 

Several  of  these  powers  are  not  usually  called  powers  of 
revocation,  such  as  powers  of  jointuring,  leasing,  and 
charging  settled  estates  with  the  payment  of  money ;  yet 
all  these  are  in  fact  powers  of  revocation  as  well  as  of 
appointment ;  for  they  operate  as  revocations  pro  tanto  of 
the  preceding  estates  (g), 

A  power  may  be  given  or  reserved,  1.  To  a  person  who 
has  an  estate  limited  to  him  by  the  deed  creating  tlic 
power ;  2.  To  a  person  who  had  an  estate  at  the  time  of 
the  execution  of  the  deed,  but  conveys  away  such  estate 
by  that  deed,  reserving  to  himself  a  power  over  the  pro- 
perty ;  3.  To  a  stranger  to  whom  no  estate  is  given,  but 
for  whose  benefit  the  power  is  to  be  exercised ;  or,  4  To  a 
stranger  to  whom  no  estate  is  given,  and  by  whom  the  power 
is  to  be  exercised  for  the  benefit  of  some  other  person  (h). 

Powers  limited  to  the  first  three  persons  above  men- 
tioned may  be  termed  powers  connected  with  an  interest ; 
while  powers  limited  to  the  person  last  mentioned  may  be 
termed  powers  unconnected  with  an  interest,  or  naked 
powers. 


(e)  1  Sugd.  Pow.  224 ;  Co.  Litt. 
271  b,  n.  (1),  vn.  1. 

(/)  See  1  Sngd.  Pow.  462;  4 
CniiBe  T.  82,  e.  IZ,  §  8. 


(g)   4  Craiflo  T.  82|  c.  13,  § 
Co.  Litt.  271  b,  n.  (1),  VIL  1. 
(A)  1  Sagd.  Pow.  39,  40. 


4| 


OF  POWERS. 


347 


Powers  limited  to  the  first  two  persons  above  mentionecl,     i*jm  i'- 

when  they  concern  lands,  are  sometimes  termed  powers  re-  ^^^ 

lating  to  the  land  (i) ;  while  powers  limited  to  the  person  tho^SS^*^ 
last  described  are  generally  called  powers  collateral  to  the  SSiataraT* 
land,  or  simply  collateral.    The  term  collateral  is,  however, 
also  applied  to  certain  other  powers  (k). 

For,  powers  limited  to  the  first  three  persons  above  Division  of 

•^  powers  into 

mentioned  are  divided  into  powers  appendant  or  appur-  appendant  or 

r  c^r  jrjT  appurtenant, 

tenant,  and  powers  collateral  or  in  gross   (I),     Powers  Jjfor'in*^ 
appendant  or  appurtenant  are  those  which  are  limited  to  ^7^;,,^^^, 
a  person  to  whom  an  estate  is  limited  by  the  deed  creating  ^J^^^nt  or 
the  power,  and  which  enable  him  to  create  an  interest  »i»p^»^^^*- 
which  will  wholly  or  partly  fall  within  the  compass  of  and 
affect  that  estate ;  as  where  an  estate  for  life  is  limited  to  a 
person,  with  a  power  of  granting  leases  in  possession  (m). 
Powers  collateral  or  in  otoss  are  those  which,  even  if  given  Definition  of 

°  '  o  powers 

to  a  person  to  whom  an  estate  is  limited,  do  not  enable  him  JJ™?^' 
to  create  an  interest  which  will  wholly  or  partly  faU  within 
the  compass  of  and  affect  that  estate  (n).    A  power  simply  Definition  of 
collateral,  or  a  naked  power,  or  a  power  unconnected  with  J^jjjrai  or 
an  interest,  is  a  power  given  to  a  person  who  had  no  ^^^©ra 
interest  at  the  time  of  the  execution  of  the  deed,  and  to  unoonnwtS' 

•      i«»Tii-iT  T  i»  with  an 

whom  no  estate  is  limited  by  the  deed,  to  dispose  of  or  interest, 
charge  property  in  favour  of  some  other  person ;  as  where 
a  power  is  given  to  a  stranger  to  revoke  a  settlement,  and 
appoint  new  uses  (p). 
,  Powers  are  also  divided  into  general  and  particular.    A  General  and 


(t)  4  Cruise  T.  32,  c.  13>  §  5; 
Co.  Litt.  242  b,  n.  (1),  IL  ;  Watk. 
Oonv.  8rd  cd.  by  Prcst  139. 

{1c)  4  Cniise  T.  82,  c.  13,  §  5  ^ 
Sugd.  Pow.  40,  41 ;  Co.  Liti  242  b, 
n.  (1),  11. ;  Watk.  Conv.  3rd  ed.  by 
Prest.  189. 

(0  1  Sngd.  Pow.  40)  41. 

(m)  See   1  Sugd.    Pow.  40;    4 


Cruise  T.  32,  c.  13,  §  6 ;  Co.  JAii, 
242  b,  n.  (1),  II. ;  Watk;  Cony.  8rd 
ed.  by  Prest.  139. 

(n)  See  1  Sugd.  Pow.  40,  41  ; 
4  Cruise  T.  32,  c.  18,  §  9,  lO ;  Co* 
Litt.  242  b,  n.  (1),  ll. ;  Watk.  Cony. 
8rd  ed.  by  Prest.  189. 

(o)  1  Sugd.  Pow»  42 ;  4  Cruise  T» 
82,  c.  13,  §  11. 
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Poworof 
dLiposltion 
by  will,  not 
constituting 
a  power  of 
appoint- 
ment. 


general  power  is  a  right  to  appoint  to  any  person  or  per- 
sons the  donee  may  choose  to  select  A  particular  power 
is  a  right  to  appoint  to  certain  objects  designated  in  the 
instrument  creating  the  power  {p). 

Some  powers  of  selection  and  distribution,  where  there 
is  no  limitation  over  in  default  of  appointment^  are  in  the 
nature  of  trusts,  which  it  is  the  duty  of  the  donee  to 
execute ;  and  some,  though  not  in  the  nature  of  trusts, 
are  regarded  as  containing  a  gift  by  implication  to  the 
objects  of  the  power.  In  either  case,  if  the  power  be  not 
exercised,  aU  the  objects  who  are  within  it  generally  take 
in  equal  shares  (g). 

Where  in  a  partnership  deed  it  is  stipulated  that  the 
interest  of  one  of  the  partners  in  the  partnership  concern, 
in  case  of  his  death  before  the  expiration  of  the  partner- 
ship term,  shall  not  belong  to  the  surviving  partner,  but 
shall  go  to  such  persons  or  person  as  he  shall  by  will  name 
and  appoint^  and  in  default  of  such  appointment,  to  his 
widow,  children,  executors,  or  administrators,  as  therein 
mentioned ;  this  does  not  create  a  power  of  appointment 
in  the  technical  sense>  but  is  a  mere  bargain  that  the 
partnership  property  shall  not  accrue  to  the  surviving 
partner,  but  that  the  partner  to  whose  share  the  stipula- 
tion relates  shall  have  a  power  of  disposing  of  it  by  will, 
or,  if  he  should  die  intestate,  that  it  shall  devolve  to  his 
family.  And  therefore  it  will  pass  under  the  general 
description  in  his  will,  of  "  all  other  his  estate  and  effects 
of  whatsoever  nature  or  description,"  without  any  allusion 
to  the  power  (r). 


(p)  1  SugoL  Pow.  471 ;  Co.  Liti. 
271  b,  n.  (1),  VII.  2. 

(q)  2  Sngd.  Pow.  7th  ed.  158— 
165;  HiU  on  Trattees,  27—32;  1 


Jam.  WilUt,  2nd  ed.  461. 

(r)  Ponton  y.  Dunn^  1  Bo8B. 
Mjr.402. 


OF  POWERS.  349 


II.  The  Creation  of  Powers. 

Any  words  which  clearly  indicate  an  intention  that  a     paktii. 
person  should  have  a  power  are  sufficient  to  create  one.  ^1^1^ 

-     ,  -         .  J       1         .  'ii  /  \  Indication  of 

whether  in  a  deed  or  in  a  will  (a).  intenuon  to 

creato  a 

By  the  old  law,  it  was  not  necessary  that  the  author  of  JJJ^JJj 
a  power  should  require  the  observance  of  any  particular  Pomi* 

,  ,  1  tt      f>,       m  required, 

forms  in  the  execution  thereot  So  that  a  power,  even 
though  it  related  to  real  estate,  might  be  reserved  to  be 
executed  by  a  simple  note  in  writing,  or  by  an  unattested 
win  But  if  the  author  of  the  power  required  it  to  be 
executed  by  a  will  or  a  writing  purporting  to  be  a  wiH, 
without  saying  more,  the  power  could  only  be  exercised 
by  a  vnil  duly  executed,  like  any  other,  under  the  Statute 
of  Frauds.  This  distinction  however  applies  only  to  wills 
made  before  the  year  1838.  For  by  sect.  10  of  the  stat. 
1  Vict.  c.  26,  "  no  appointment  made  by  will,  in  exercise 
of  any  power,  shall  be  valid,  unless  the  same  be  executed 
in  manner  required"  by  the  Act  with  respect  to  ordinary 
wills  {t).  And  a  testator  cannot  by  his  will  prospectively 
create  for  himself  a  power  to  dispose  of  his  property  by  a 
will  or  codicil  not  duly  executed  as  such  (t^). 
Powers  could  not  be  reserved  on  a  bargain  and  sale  to  whwe* 

^  consideration 

any  but  the  bargainor,  as  the  consideration  must  be  paid  ^ 
to  him  in  order  to  raise  the  use  (x).  But  where  a  power 
is  limited  by  way  of  use  by  a  conveyance  operating  by 
transmutation  of  possession,  the  appointee  acquires  an 
equitable  estate  or  a  use  by  the  appointment,  and  then 
the  Statute  of  Uses  instantaneously  transfers  the  legal 
estate  itself  to  him,  without  reference  to  any  conside- 
ration (y). 

(«)    See  1  Sogd.  Pov.  118,  119 ;  (u)  JoKnvm  y.  BoU,  5  Be  G.  & 

4  CrniBe  T.  82,  c.  13,  §  14;  Free-  S.  85. 

land  y.  Peanon,  L.  B.  8  £q.  658.  (x)  1  Sugd.  Fow.  160 

(t)  1  Sugd.  Fow.  155—157.  Or)  1  Sugd.  Fow.  161,  162 
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Where  an  estate  is  to  arise  by  the  exercise  of  a  power, 
the  seisin  out  of  which  it  is  to  be  served  must  be  commen- 
surate with  such  estate,  as  the  estate  cannot  endure  beyond 
the  seisin  out  of  which  it  is  to  arise.  So  that  if  a  life 
estate  were  conveyed  to  A*  to  such  uses  as  B.  should  ap- 
point, and  B.  were  to  appoint  to  C.  in  fee,  the  estate  ap- 
pointed to  C,  would  cease  on  the  death  of  A,  And  where 
it  is  intended  to  confer  the  power  of  creating  a  legal  estate 
by  an  appointment  by  force  of  the  Statute  of  Uses,  and  not 
a  mere  equitable  estate,  the  land  should  be  conveyed  to  the 
releasee,  &c.,  to  the  uses  intended  to  be  appointed,  and  not 
to  and  to  the  use  of  the  releasee,  &a,  to  the  uses  intended 
to  be  appointed  (z). 


Power  to 
appoint  to 
yonni^er 
children. 


What 

interestaare 

anthoriaed. 


App6inting 
to  children, 
subject  to  a 
conditional 
limitation. 


IIL   Powers  to  appoint  to  ChUdrm  or  Relations. 

A  younger  child  who  becomes  the  eldest,  and  as  such 
takes  the  estate  provided  for  the  eldest  or  only  son,  before 
receiving  his  portion,  is  not  within  a  power  of  appointing 
portions  for  younger  children  (a).  And  on  the  other  hand, 
an  elder  son  unprovided  for  may  take  under  such  a  pro- 
vision (6). 

Under  a  power  to  appoint  real  or  personal  property 
amongst  children  in  such  proportions  as  the  donee  shall 
think  fit,  he  need  not  give  absolute  interests  to  any  one  or 
more  of  them,  but  he  may  carve  it  out  into  particular  in- 
terests as  he  pleases.  But  a.  merely  reversionary  interest 
cannot  be  given  to  any  one  child,  if  it  is  intended  for  a 
portion  (c). 

If,  Tmder  a  power  of  appointing  to  one  or  more  of  a  class 
of  children  exclusively  of  the  others,  in  such  shares  and 
proportions  and  in  such  manner  and  form  as  the  donee  may 


(z)  1  Sagd.  Fow.  175.  See  supra, 
pp.  262—4. 

(a)  2  Sagd.  Fov.  269. 


(6)  2  Sagd.  Vow.  270-1. 
(c)  Id.  272,  273. 
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direct,  the  donee  appoints  to  some  of  the  children,  upon  -^^"^- 

condition  that   the   appointee    shall,   at  the  request  in  

writing  of  the  donee,  release  certain  other  property  to  the 
other  objects  of  the  power,  and  the  donee  appoints  that  if 
such  release  be  not  made,  the  property  appointed  shall  go 
over  to  such  other  objects  of  the  power,  this  is  a  good 
limitation  over;  for  not  only  do  the  words  "in  such 
manner  and  form"  give  a  greater  liberty  as  to  the  mode  of 
appointment,  but  such  a  disposition  is  within  the  scope  of 
the  power  in  other  respects,  which  is  the  distribution  of 
the  fund  according  to  the  donee's  view  of  the  exigencies 
of  the  family  (d). 

Where  estates  are  devised  in  strict  settlement,  with  a  rower  to 
general  power  for  a  tenant  for  life  to  charge  portions  for  his  portSw  for 

younger 

younger  child  or  children,  such  a  power  includes  aU  the  children, 
younger  children  by  any  marriage  {e). 

Where  a  testator  bequeaths  upon  trust,  after  the  de-  JmpHed^ft 

^  *■  '  to  Borvivmg 

cease  of  the  prior  takers,  for  their  children,  in  such  shares  |^b^"  <,  ^ 
as  the  survivor  shall  by  will  appoint,  this  creates  a  gift  to  ^^"' 
the  children,  subject  to  the  power;  but  the  objects  of  the 
power  and  the  gift  are  the  children  living  at  the  death  of 
the  surviving  parent  (/). 

Although  a  power  to  raise  portions  out  of  real  estate  Power  to 
be  given  generally,  yet  equity  wiU  not  permit  it  to  be  JJJiiJb"^* 
exercised  in  such  a  manner  as  to  raise  them,  or  even  to  J^*walat«j. 
render  them  vested  so  as  to  be  transmissible,  before  the 
time  when  the  portions  are  wanted,  although  interest  be 
given  in  the  meantima    And  although  the  power  is  to 
raise  the  portions  when  the  parent  shall  think  proper,  yet 
that  is  only  to  enable  him  to  raise  them  in  his  lifetime,  if 
necessary  (y). 

A  power  to  appoint  "  amongst  the   children  as  the  ^^JJ^*" 

((it)    Stroud  V.  Nortfian,  1  Kny,         (/)  Woodcock  v.  Benneck^  4  Bear. 
13.  190 ;  1  Phil.  72. 

(e)  2  Sagd.  Pov.  231.  (^)  See  2  Sogd.  Pow.  281,  283. 
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donee  shall  think  proper/'  does  not  authorise  an  exclusive 
appointment  (A) :  a  discretion  is  only  given  as  to  the 
amount. 

Where  a  person  has  a  power  of  selection  amongst  rela- 
tions, he  may  appoint  to  relations  who  are  not  capable  of 
taking  under  the  Statutes  of  Distribution.  But  where  a 
person  has  only  a  power  of  appointing  to  relations  gene- 
rally, and  not  to  such  of  them  as  lie  shall  think  fit,  he  can 
only  appoint  to  the  next  of  kin  within  those  statutes  (t). 


Imnlied  gift 
In  aefault 
of  appoint- 
ment. 


IV.   Shares  in  Default  of  Appointment 

If  a  fund  is  given  to  such  of  a  certain  class  of  persons, 
or  to  a  certain  class  of  persons  in  such  proportions,  as  a 
third  person  shall  appoint,  and  there  is  no  express  gift  in 
default  of  appointment,  there  is  an  implied  gift  to  them 
in  default  of  appointment,  and  if  no  appointment  is  made, 
they  will  take  equally  (k).  So  that  where  a  bequest  was 
made  to  several  relations  "  or  their  children,"  in  such  pro- 
portions as  another  person  should  appoint,  and  no  appoint- 
ment was  made,  such  relations  and  their  children  all  took 
in  equal  shares,  because  there  was  a  general  intention  in 
favour  of  the  whole  class ;  and  as  the  particular  intention 
in  favour  of  particular  individuals  of  the  class  to  be  selected 
by  the  donee  of  the  power  failed,  by  reason  of  the  selection 
not  being  made,  the  Court  carried  into  effect  the  general 
intention  (/).  But  if  a  person,  making  no  gift  himself, 
merely  empowers  another,  by  a  power  or  a  trust,  to  give 
property,  the  gift  must  be  made,  or  no  person  can  claim. 


(A)  1  Sugd.  Pov.  538 

(t)  2  Sugd.  Pow.  242,  248.  See 
infra,  Part  in.  Tit.  16,  c.  1,  a.  6, 
No.  VII. 

(k)  2  Spencers  Eq.  Jor.  88 ;  Sugd. 
Pow.  8th  ed.  691 — 6;  SalusburyY. 
DenUm,  3  K.  &  J.  629;   Beid  v. 


JUid,  26  Beay.  469 ;  Jzod  v.  /zod, 
82  Beay.  242  ;  Lambert  y.  Thv/aites, 
L.  B.  1  Eq.  Cas.  151 ;  Re  Phene*9 
Trutti,  L.  B.  5  £q.  Cas.  846 ;  He 
Caplin'e  WiO,  2  Dr.  &  Sm.  527. 

(1)  Penny  v.  Turner,  2  PhU.  498  ; 
He  Whitest  TVwto,  1  Johns.  666. 
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though  the  persons  to  whom  the  intended  gift  was  to  be   ,  partii. 
confined  are  named  (m).  

Where  there  is  no  hotchpot  clause,  appointments  to  one  ^^^g}^*^ 
or  more  of  a  class  of  an  equal  portion  or  equal  portions  of  ^i^^  '^^ 
the  fund,  will  not  exclude  him  or  them  from  being  an  object  iJJSnt?' 
of  the  gift  in  default  of  appointment  (n).    Nor  will  an  ap- 
pointment to  one  of  a  class  of  a  part  of  a  fund,  "  as  and  for 
her  part,  share,  or  proportion,"  prevent  her  participating  in 
the  unappointed  fund  limited  to  the  class  equally  in  default 
of  appointment  (o). 

A  power  of  appointment  does  not  prevent  the  vesting  ^JJ^J^J^^ 
of  real  or  personal  estate  limited  in  default  of  appointment,  «PFf  intmint 
but  the  interests  limited  in  default  of  appointment  vest, 
subject  to  be  divested  by  an  exercise  of  the  power  (p). 


V.   Powers  to  Sell,  Mortgage,  Charge,  or  Exchange. 
Any  words  from  which  it  can  be  inferred  to  have  been  Power  to  «eu 

for  pajincnl 

the  intention  of  the  testator  that  his  lands  shall  be  sold  of  debu. 
for  payment  of  his  debts,  will  operate  as  a  power  of 
sale  (q). 

Where  a  will  contains  a  direction  or  power  to  raise  Effect  of » 

directioa  or 

money  out  of  the  rents  and  profits  of  an  estate,  to  pay  Puerto 
debts,  portions,  or  legacies,  and  the  money  must  be  raised  «»*<rf«nw» 
and  paid  before  it  could  be  raised  out  of  the  rents  and 
profits,  Courts  of  equity  have  extended  those  words  to  a 
power  to  raise  by  sale  or  mortgage,  unless  restrained  by 
other  words  (r). 


(m)  2  Spence'a  Eq.  Jar.  84 ;  Re 
Mdowet.  1  Br.  &  Sm.  395. 

(n)  2  Sugd.  Pow.  217  J  Warmdey 
Y.  Vaughan,  1  D.  &  J.  114,  126. 

(o)  WombvodLy, HanroU,\i  Boav. 
143  ;  1  Sugd.  Pow.  354 ;  2  Id.  217; 
sec  2  Yes.  J.  856,  and  Poster  y. 
CauUey,  3  Sm.  &  G.  96  ;  6  D.  M.  & 
O.  65,  65,  67,  od  to  the  words  "in 


lieu  of"  a  share. 

(p)  2  Sugd.  Pow.  4,  6,-  Watlu 
Conv.  8rd  od.  by  Prest.  146 ;  Smith's 
Executoiy  Interesta  annexed  to 
Feame,  §  369  a. 

(q)  6  Cruise  T.  38,  c.  16,  §  26. 

(r)  Story's  Eq.  Jur.  §  1064, 1064 
a ;  2  Spence'a  Eq.  Jur.  816,  406 ;  4 
Cruise  T,  32,  c.  13,  §  19. 
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A  power  to 
mortgage 
does  not 
aothoriae  a 
■ale. 

Whether  a 
power  to 
mortgage  or 
sell  autho- 
risce  a 
mortgage 
with  power 
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Where  a 
power  to  sell 
anthurfflcs  a 
mortgage. 


Where  there 
is  power  to 
charge  with 
the  iutereat. 


As  to 
perpetnities. 


But  where  the  words  are  to  raise  a  sum  of  money  out  of 
the  amiual  profits,  there  the  trustees  cannot  sell  or  mort- 
gage («). 

In  equity,  an  imlimited  power  to  charge  an  estate  autho- 
rises a  trust  to  sell  the  estate,  and  divide  the  proceeds 
amongst  the  objects  of  the  charge  ;  and  a  power  to 
grant  the  land  enables  a  charge  of  a  sum  of  money  on  the 
land  (t). 

A  power  given  generally  to  raise  a  sum  out  of  an  estate 
authorises  a  sale  of  such  estate  (u). 

A  power  to  a  trustee  to  mortgage  does  not  give  him 
authority  to  seU  (x).  And  it  was  decided  by  Vice-Chan- 
cellor  Kindersley  that  a  trustee  with  a  power  to  sell  or 
mortgage  cannot  make  a  mortgage  with  power  of  sale  (y). 
But  Sir  J.  Eomilly,  M.R,  decided  otherwise  (z).       ^ 

"  Generally  speaking,  a  power  of  sale  or  trust  for  sale 
out  and  out  for  a  purpose  or  with  an  object  beyond  the 
i-aising  of  a  particular  charge,  does  not  authorise  a  mort- 
gage ;  but  where  it  is  for  raising  a  particular  charge,  and 
the  estate  itself  is  settled  or  devised  subject  to  that  charge, 
there  it  may  be  proper  to  raise  the  money  by  mortgage,  and 
the  Court  will  support  it  as  a  conditional  sale  "  (a). 

Where  a  person  has  a  power  to  charge  lands  with  a  sum 
of  money,  he  may  also  charge  them  with  the  pajonent  of 
the  interest ;  because  the  principal  must  carry  interest ; 
otherwise  it  could  not  be  raised  (&). 

A  power  of  sale  or  exchange  need  not  be  expressly  con- 


(«)  4  Cruise  T.  82,  c.  13,  §  19. 

{t)  1  Sugd.  Pow.  iS5,  586;  4 
Cruise  T.  82,  c.  16,  §  55. 

(w)  1  Sugcl.  Pow.  513. 

{x)  Clarke  t.  Jioyal  Panopticon, 
4  Drewry,  26, 

(y)  Id. 

(z)  Bridgn  y.  Longman,  24  Bear. 
27. 


(a)  StroughUl  v.  Anstey,  1  De  G. 
Mac.  k  Gt.  645.  See  also  1  Sugd. 
Pow.  513 ;  2  Spence'g  Eq.  Jur.  369, 
409 ;  HaMenby  v.  Spofforth,  1  Bear. 
390 ;  Devaynes  y,  Jiobinson,  24  Bear. 
86. 

{b)  4  Cruise  T.  82,  c.  13,  §  18;  1 
Sugd.  Pow.  515,  516 ;  2  Id.  283. 
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fined  within  the  rule  against  perpetuities  ;  because,  if  there  ^t*l^\ 

is  a  preceding  estate  tail,  such  a  power  may  be  barred  by 

the  tenant  in  tail ;  and  if  there  is  only  a  preceding  life 
estate,  yet  when  once  an  estate  in  fee  in  possession  in  the 
entire  property  has  been  acquired  by  any  one  claiming  tmder 
the  limitations  of  the  settlement  by  which  the  power  was 
created,  it  naturally  ceases  (c). 

Where  a  power  of  sale  is  given,  without  restriction,  to  a  where  power 
person  having  a  limited  interest  only,  it  may  well  be  held  ^^^"^^ 
that  the  power  to  sell  imports  a  negative  upon  the  power  **'*-^- 
to  buy ;  because  the  power  to  sell  is  in  the  nature  of  a 
trust,  and  it  is  obvious  that  the  person  who  is  interested 
to  sell  cannot  in  such  a  case  safely  be  permitted  to  buy. 
And  even  a  restriction  put  upon  the  power  of  sale  will  not 
in  aU  cases  authorise  the  person  to  whom  the  power  to  sell 
is  given  to  become  the  purchaser  of  the  estate  which  is  the 
subject  of  the  power.  But  there  are  cases  in  which  the 
Court  would  permit  the  person  who  has  the  power  to  sell 
to  become  the  purchaser  of  the  estate.  It  must  in  each  case 
depend  on  the  circumstances  under  which,  and  the  pur- 
poses for  wliich  the  power  was  given,  and  upon  tlie  nature 
and  extent  of  the  restrictions  which  are  put  upon  the  exer- 
cise of  the  power.  In  proportion  as  the  power  is  restricted, 
the  dangers  incident  to  allowing  the  donee  to  purchase  are 
diminished  (d). 

Where  a  power  of  sale  in  a  settlement  is  given  to  trus-  Power  of 

*•  *^  Kile  not 

tees  and  the  survivor,  his  executors  and  administrators,  «arcwabio 

'  'by  trustees 

trustees  appointed  by  the  Court  in  place  of  those  trustees  SSSS?!^  ^^ 
cannot  exercise  the  power  (e).    Whether  the  same  inability 
exists  where  the  trustees  have  the  legal  fee  in  trust  to  sell, 
appears  doubtful  (f). 

(c)  2  Sagd.  Pow.  472;  Lantahery  Beaden  y.  King,  9  Hare,  619. 

V.  CM.tr,  2  E.  &  J.  709 ;  and  see  (e)  Newman  v.    Warner,  1  Sim. 

WoclUey  r.  Jenkint,  23  Beav.  53, 61—  N.  S.  467. 

8  ;  Tate  v.  Stoinstead,  26  Beav.  625.  (/)  See  an  article  in  the  Jarist, 

{cl)  Sir  0.  /.  Turner,  V.-C,  in  vol.  2,  N.  S.  889. 

aa2 
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The  lapse  of  many  years  does  not  affect  the  right  to 
exercise  an  implied  power  of  sale.  And  it  has  been  held 
that  where  a  sale  is  made  (even  after  a  lapse  of  many  years, 
e.  g.,  twenty-seven  years)  under  an  implied  power  of  sale 
for  payment  of  debts,  the  vendors  are  not  bound  to  state 
whether  there  existed  any  debts  which  made  a  sale  ne- 
cessary {g). 


Powers  of 
.roroking 
cither  totally 
or  partially. 

Revocation 
by  a  new 
appointment. 


Power  to 
appoint  new 
uses  implies 
power  to 
revoke  old 
uses. 


A  power  to 
revoke  old 
uses  implies 
a  iH)«rer  to 
appoint  new 
nses. 


VI.    Pmoers  of  Revocation, 

A  power  may  be  reserved  to  revoke  either  the  whole 
settlement  or  any  particular  limitation  only  (/i). 
•  If  a  man  has  a  power  of  revocation  and  of  limiting  new 
uses,  and  he  limits  new  uses,  that  is  a  revocation  {%).  And 
so  where  a  deed  contains  a  power  of  revocation  by  deed, 
and  the  person  to  whom  it  is  given  executes  a  deed  dis- 
posing of  the  property  in  a  manner  inconsistent  with  the 
dispositions  contained  in  the  first  deed,  that  amounts  to  an 
execution  of  the  power  (k), 

A  power  to  appoint  new  uses  implies  a  power  to  revoke 
the  former  ones ;  for  otherwise  the  power  to  appoint  new 
uses  could  not  be  exercised  (/).  And  a  power  to  do  an  act 
(as  a  power  of  sale)  which  cannot  be  fully  effected  without 
an  appointment,  authorises  an  appointment,  and  therefore  a 
revocation  (m). 

On  the  other  hand,  although  in  the  original  settlement  a 
power  of  revocation  only  be  reserved,  yet  a  power  to  limit 
new  uses  is  implied,  unless  a  contrary  intention  can  be 
collected,  or  it  is  declared  that  the  estate  shall  remain  to 


{g)  Sabin  v.  Heape,  27  Bcav.  553  ; 
Greetham  r.  CoUon,  34  Bcav.  615. 

(A)  1  Sugd.  Pow.  177. 

(0  1  Sugd.  Pow.  415, 410  ;  2  Prea. 
Shep.  T.  526. 

{k}  CowlUhaw  V.  Hanfifj  25  Bear. 


169. 

(Z)  4  Cmiso  T.  82,  c.  13,  §  22  ; 
1  Sugd.  Pow.  238  ;  Co.  Litt.  271 
b,  n.  (1),  VII.  1  ;  Watk.  Conv.  3rd 
ed.  by  Prcst.  14C. 

{m)  1  Sugd.  Pow.  238, 
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the  use  of  the  settlor  and  his  heirs,  or  the  estate  is  expressly   xf  9*0?  s. 

limited  to  other  uses  (n).  

Whether  the  power  be  a  general  or  special  one,  unless  Power  of 

*  ox  rcrocatlon 

perhaps  it  be  a  simply  collateral  power,  the  donee  may,  by  ™*^  ^ 
the  appointment,  reserve  a  power  of  revocation  or  of  revo-  J^'-j^^ 
cation  and  new  appointment ;  and  such  a  power  may  be  ^^^' 
reserved  toties  quoties  (0). 

A  person  who  has  a  power  of  revocation  may  revoke  part  Rejgation 
at 'one  time  and  part  at  another;  but  he  cannot  revoke  times, 
either  the  whole  or  the  same  part  more  than  once,  by  deed,  reservinKa 

^  ^        ^  new  power  of 

unless  he  reserves  a  new  power  of  revocation  in  the  deed  of  rcvocatioD. 
revocation  (/?).     For  even  where  the  original  power  ex- 
pressly authorises  the  donee  to  appoint  and  to  revoke  his 
appointments  from  time  to  time,  yet  on  every  execution  a 
new  power  of  revocation  must  be  reserved  (q). 

Where  a  person  settles  his  estate  to  the  use  of  himself  f^^^^^l 
for  life,  remainder  over,  reserving  to  himself  "a  power  of  J^^tton. 
revocation,  and  executes  his  power,  he  becomes  imme- 
diately seised  of  his  former  estate,  without  any  entry  or 
claim  (r). 


VII.    The  Extinction,  Su^nsion,  Qzialification,  and 

Merger  of  Powers. 

The  first  and  most  obvious  mode  by  which  powers  may  Extinction  by 

•^  ^  *'     execution. 

be  extinguished,  is  by  a  complete  execution  of  them  (s). 
if  a  power  reserved  over  a  legal  estate  is  defectively  exe-  second 

(n)  1  Sngd.  Pow.  461,  462.    As  (p)  2  Pres.  Shep.  T.  625,  n.  32 ; 

to  the  question,  whether  a  power  of  4  Cruise  T.  32,  c.  13,  s.  23  ;  1  Sogd. 

reyocation  only  in  a  deed  executing  Pow.  243,  449 ;  Watk.  Cony,  drd  ed. 

a  power,  authorises  a  limitation  of  by  Prest.  147. 

new  uses,  see  1  Sugd.  Pow»  454—  (9)  1  Sugd.  Pow.  449. 

462;   and  SJuffidd   y.   Donnop,  7  (r)  4  Cruise  T.  32,  c.  16,  §  79, 

Hare,  42.  81. 

(o)  1  Sugd.  Pow.  446,  462—3  ;  4  .    («)  4  Cruise  T.  82,  c.  18.  §  1. 
Cmiae  T.  32,  c.  18,  §  23,  25. 
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cuted  at  first,  it  may  be  executed  over  again,  and  the  last 
execution  will  stand ;  the  first  being  a  mere  nullity  {t). 

Jf  the  person  or  one  of  the  persons  whose  consent  is 
necessary  to  the  execution  of  a  power,  dies  before  it  is 
executed,  and  without  having  assented,  the  power  is  extin-. 
guished  (u). 

Except  by  a  complete  execution  of  it,  a  power  simply 
collateral  cannot  be  suspended,  barred,  or  extinguished  by 
any  act  whatever  of  the  donee  or  of  any  other  person  (x). 

A  total  alienation  of  the  estate  operates  as  an  extinguish- 
ment of  a  power  appendant,  where  it  cannot  be  exercised 
without  defeating  or  prejudicing  the  interest  granted.  Thus, 
if  tenant  for  life,  with  a  power  to  grant  leases  in  possession, 
conveys  away  his  life  estate,  the  power  is  extinguished ; 
because  the  donee  could  not  exercise  it  without  derogating 
from  his  own  grant  (y).  Upon  the  same  principle,  if  the 
whole  fee  is  in  the  terre-tenant,  subject  to  a  power  of 
appointment ;  as  where  an  estate  is  limited  to  him  for  life, 
remainder  to  such  uses  as  he  shall  appoint,  and,  in  default 
of  appointment,  to  him  in  fee,  or  where  it  is  limited  to  such 
uses  as  he  shall  appoint,  and,  in  default  of  appointment,  to 
him  in  fee,  there,  if  he  conveys  the  whole  estate  to  a 
stranger  in  fee,  his  power  of  appointment  is  destroyed  (z). 

Where  a  person  having  a  power  appendant  makes  a 
feofl&nent  or  other  conveyance  of  the  land  only  for  the 
purpose  of  creating  a  particular  estate,  as  an  estate  for  life 
or  a  term  for  years,  this  does  not  extinguish  the  power ;  but 
in  some  cases  it  suspends  the  power  during  such  particular 


(0  4  Oniise  T.  82,  c.  18,  §  2. 

(tt)  1  Sugd.  Fow.  819 ;  and  see  23 
BetLY.  60. 

(«)  1  Sugd.  Pow.  45,  46;  4 
Craiae  T.  82,  c.  18,  §  17,  18;  2 
Pres.  Shep.  T.  838 ;  Co.  Litt  242 
b,  n.  (1),  m. ;  Watk.  Coiit.  8rd  ed. 
by  Pnsi,  151. 


(y)  1  Sugd  Pow.  56 ;  Bnrton, 
§  177 ;  4  Cruise  T.  82,  c.  18,  §  6, 
6,  7 ;  Co.  Litt.  242  b,  n.  (1),  IV. ; 
Watk.  Cony.  8rd  ed.  by  Prest.  150. 

(z)  4  Cruise  T.  82,  c  18,  §  14 ; 
Burton,  §  175 ;  1  Sugd.  Pow.  79 ; 
Co.  Litt  242  b,  n.  (1),  IV. 
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estate,  and  in  other  cases,  it  curtails  the  power  in  snch  a   -^J»*^- 

way,  that  any  interest  created  by  the  power  must  be  subject  

to  the  particular  estate  or  interest  previously  created  (a). 
And  where  a  tenant  for  life,  with  powers  of  leasing,  join- 
turing, and  charging,  parts  with  the  beneficial  interest  in 
the  estate  by  conveying  it  to  a  person  for  ninety-nine  years, 
if  he  shall  so  long  live,  the  freehold  remains  still  in  him, 
and  his  powers  are  not  destroyed.  And  where  he  joined 
with  the  remainderman  in  suflfering  a  common  recovery, 
the  conveyance  to  make  a  tenant  to  the  praecipe  was  usually 
during  the  joint  lives  of  the  tenant  for  life  and  the  intended 
tenant  to  the  praecipe,  so  that  the  reversion  remained  in 
the  tenant  for  life,  and  all  his  powers  were  thereby  pre- 
served (&).  And  a  power  appendant  is  not  destroyed  by  a 
mortgage,  security,  or  charge ;  but  it  may  be  suspended, 
curtailed,  or  qualified  thereby  (c). 
With  respect  to  those  powers  relating  to  land  which  are  Extinction  of 

powers  in 

called  powers  in  gross,  as  the  estates  to  be  created  by  them  enn^j 

*  °         '  •'  oonToyanoo. 

do  not  fall  within  the  compass  of  the  person's  estate  to 
whom  they  are  given,  a  conveyance  or  alteration  of  that 
estate  will  not  affect  them  (d).  And  although  a  tenant  for 
life  assume  to  pass,  a  fee,  yet,  if  he  conveys  by  an  innocent 
conveyance  (and  aU  conveyances  are  now  of  that  character), 
the  power  will  not  be  destroyed ;  because  such  conveyances 
pass  only  what  the  tenant  for  life  lawfully  may  pass, 
namely,  his  estate  for  life  (e).  But  formerly,  if  a  tenant  for 
life,  with  power  to  jointure  or  to  create  any  other  estate  to 
commence  after  his  own,  conveyed  away  his  estate  by  feoflf- 
ment  to  a  stranger  and  his  heirs  ;  as  this  species  of  assur- 
ance, prior  to  the  recent  enactments,  7  &  8  Vict.  c.  76,  s.  7, 

(a)  4  Cruise  T.  82,  c  18,  §  9 ;  {d)  i  Cruise  T.  82,  c.  18,  §  11 ; 

Burton,  §  176 ;  1  Sugd.  Pov.  47—  1  Sugd.  Pow.  85 ;  Co.  Litt.  242  b, 

51 ;  Co.  Litt  242  b,  n.  (1),  IV.  n.  (1),  V. 

(6)  4  Cruise  T.  82,  c.  18,  §  16.  (e)  1  Sugd.  Pow.  85—6 ;  Co.  Litt. 

(c)  1  Sugd.  Pow.  57, 62 ;  Co.  Litt.  242  b,  n.  (1),  T. 
242  b,  n.  (1),  IV. 
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and  8  &  9  Vict.  c.  106,  s.  4  (/),  not  only  transferred  the 
estate  which  the  feoflfor  might  lawfully  pass,  but  also  a 
tortious  fee,  the  whole  inheritance  was  divested,  and  the 
seisin  out  of  which  the  uses  created  by  the  power  were  to 
be  fed  waa  destroyed,  by  which  means  the  power  became 
extinct.  *  And  if  a  tenant  for  life  levied  a  fine  or  suffered  a 
recovery  of  the  lands,  the  power  was  also  destroyed,  unless 
the  fine  or  recovery  were  accompanied,  preceded,  or  followed 
by  a  deed  by  which  it  was  du'ected  to  operate  as  a  confir- 
mation or  exercise  of  the  power  (g).  But  a  feoflBnent,  fine, 
or  any  other  assurance  of  a  part  of  the  land,  was  an  extin- 
guishment of  the  power  as  to  that  part  only  (A). 

Present  powers  relating  to  the  land,  whether  appendant 
or  in  gross,  may  be  destroyed  by  a  release  to  any  one 
having  an  estate  of  freehold  in  possession,  remainder,  or 
reversion,  in  the  land  to  which  the  power  relates  (i). 

Any  contract  entered  into  by  the  donee  of  a  power,  with 
which  an  exercise  of  the  power  would  be  inconsistent,  pre- 
vents, at  least  in  equity,  a  valid  exercise  of  it  (A). 

A  power  given  to  a  person  having  a  particular  estate  in 
the  land,  is  merged  by  his  acquisition  of  the  fee  simple  (T). 

Where  there  is  no  object  for  the  execution  of  a  power, 
it  of  course  ceases  (m).  And  a  power  of  sale  and  exchange 
in  a  settlement  subsists  only  for  the  purposes  thereof,  and 
during  the  time  when  the  uses  thereof  continue  to  sub- 
sist (n). 


(/)  See  infra,  Part  III.,  Tit.  12,  c. 
2,  8. 1,  end. 

(g)  i  Cruise  T.  32,  c.  18,  §  13 ; 
1  Sagd.  Fow.  93,  94  ;  Co.  Lilt.  242 
b,  n.  (1),  VI. 

(h)  4  Cruise  T.  32,  c.  18,  §  8  ;  1 
Sugd.  Pow.  93. 

(0  4  CruiBC  T.  32,  e,  18,  §  3 ;  1 
Sugd.  Fow.  89,  90  ;  Co.  Litt.  242  b, 


n.  (1),  V. 

(it)  Co.  Litt.  242  b,  n.  (1),  VII. ; 
DavicB  V.  Huffueniny  1  Hem.  &  Mill. 
730. 

(1)  4  Cruise  T.  32,  c.  18,  §  25. 

(m)  Id.  §  27.       -  . 

(n)  WoUey  y.  Jenkim,  23  Bear. 
53. 
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VIII.  Powers  generally. 

Wliere  the  object  of  a  power,  whether  in  a  deed  or  will,   ^^^1}\ 
is  to  create  a  peipetuity,  it  will  be  considered   simply  - — — — 
void  (o).     As  a  general  i)ower  is  tantamount  to  a  limita-  Diatmction 

,.  •n*i*  1  •  "If         IT  between 

tion  m  fee  in  this  respect,  because  it  enables  the  donee  to  general  and 

*'  particular 

dispose  of  the  fee  or  any  less  estate  to  whom  he  pleases,  p^^®  J" 
and  as  soon  as  he  pleases,  there  is  not  even  a  tendency  to  P«T«*'»i^^ 
a  perpetuity  in  such  a  power.  And  though  the  interest  of 
the  person  who  takes  until  appointment  is  in  effect  tied 
up,  it  is  for  no  longer  period  than  the  life  of  the  donee  of 
the  power.  But  particular  powers  have  a  tendency  to  a 
perpetuity,  and  therefore,  under  a  particular  power,  as  a 
power  to  appoint  to  children,  no  estate  can  be  created 
which  would  not  have  been  valid  if  limited  in  the  deed  or 
will  creating  the  power.  In  the  case  of  a  power  created  by 
will,  to  appoint  to  children,  those  who  are  born  in  the  testa- 
tor's lifetime,  though  after  his  will,  stand  in  the  same  situa- 
tion as  children  bom  at  the  execution  of  the  deed,  where 
the  power  is  created  by  deed  (p). 

A  power  may  be  given  to  a  person  in  esse  to  appoint  Power  to 

r  J  b  tr  11  appoint  to 

an  estate  amongst  his  grandchildren  or  more  remote  issue  r*'"'**'® 
bom  during  his  life ;  and  even  where  the  power  is  given 
to  appoint  to  grandchildren  or  more  remote  issue  gene- 
rally, yet  if  he  only  appoints  to  such  as  are  living  at 
his  death,  it  will  be  good.  And  a  power  to  appoint  to 
"  issue,"  includes  all  issue,  however  remote,  bom  in  due 
time  (s). 

Where  personal  property  is  limited  to  a  person  for  life,  Limitaiion 

tin  1  o  Tin  •    J  1  Ml     for  life  with 

and  then  for  such  persons,  &c.,  as  he  shall  appoint  by  wiU,  power  of 
and,  in  default  of  appointinent,  to  his  executors  or  adminis-  "»«*^** 


(o)  1  Sugd.  Pow.  178.  Litt.  271  b,  n.  (1),  VII.  2. 

ip)  1  Sugd.  Pow.  471—475 ;  Co.    ■     (q)  1  Sugd.  Pow.  179,  4?5. 
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trators,  the  donee  of  the  power  may  assign  the  fund  abso- 
lutely, and  thereby  extinguish  the  power.  And  where,  in 
default  of  appointment,  the  fund  is  settled  on  another,  the 
donee  may,  with  the  concurrence  of  that  person,  make  a 
present  title  to  the  fund  (r). 

Where  the  power  does  not  involve  any  personal  trust  or 
confidence,  but  is  tantamount  to  an  ownership,  it  may  be 
exercised  by  attorney,  in  the  same  manner  as  a  fee  simple 
may  be  conveyed  by  attorney  (s).  And  where  a  power  is 
given  to  a  person  and  his  assigns,  and  it  is  annexed  to  an 
interest  in  the  donee,  it  will  pass  with  it  to  any  person  who 
conies  to  the  estate  mediately  or  immediately  imder  him, 
whether  the  claimant  is  an  assignee  in  fact>  or  an  assignee 
in  law,  as  an  heir  or  executor.  And  the  donee  of  a  power 
not  annexed  to  an  interest  may  delegate  the  power  by 
virtue  of  an  express  authority  in  the  deed  by  which  it  was 
created  (t). 

By  the  stat.  22  &  23  Vict  c.  35,  s.  26,  "  no  trustee, 
executor,  or  administrator  making  any  payment  or  doing 
any  act  bon&  fide  under  or  in  pursuance  of  any  power  of 
attorney  shall  be  liable  for  the  moneys  so  paid  or  the  act 
so  done,  by  reason  that  the  person  who  gave  the  power  of 
attorney  was  dead  at  the  time  of  such  payment  or  act,  or 
had  done  some  act  to  avoid  the  power,  provided  that  the  fact 
of  the  death,  or  of  the  doing  of  such  act  as  last  aforesaid, 
at  the  time  of  such  payment  or  act  bonS,  fide  done  as  afore- 
said by  such  trustee,  executor,  or  administrator,  was  not 
known  to  him  :  Provided  always,  that  nothing  herein  con- 
tained  shall  in  any  manner  affect  or  prejudice  the  right  of 
any  person  entitled  to  the  money  against  the  person  to 
whom  such  payment  shall  have  been  made,  but  that  such 


(f)  IcL  79,  80  ;  Barton  T.  Briscoe, 
Jac  603;  Page  t.  Soper^  11  Hare, 
821. 

(<)  1  dugd.  f»ow.  215,  216,  237 ; 


4  Craise  T.  82,  c.  16,  §  67  ;  White 
V.  WiUorif  1  Drewiy,  304, 

{t)  1  Sugd.  Fow.  216 ;  4  OruiBe  T. 
82,  c.  7|  §  22,  aad  c.  16,  §  68. 
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person  so  entitled  shall  have  the  same  remedy  against  such     partii. 

person  to  whom  such  payment  shall  be  made  as  he  would  — *• 

have  had  against  the  trustee,  executor,  or  administrator,  if 
the  money  had  not  been  paid  away  under  such  power  of 
attorney." 


The  law  as  to  Appointments  tnd  Leases  under  Poicers  has  been  rcscn-cd 
for  Part  III.  to  which  it  more  propcrljr  belongs. — (See  Part  III.  Tit  12, 
c.  3, 8.  6.) 
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CHAPTEE  IV. 

OF  CHARGES  AND  LIENS. 


Section  I. 
Of  Charges, 


Ch 


II.  T  9,  A  CHARGE  on  real  or  personal  estate,  is  a  sum  of  money 

•  4|  B.  X. 

-   payable  out  of  the  same. 


Charges 

defino.1.  Where  a  testator  devises  an  estate  or  makes  a  bequest  in 

Oovisc  or 

bequest  in      trust  to  pav  debts  and  other  charges,  no  beneficial  interest 

truHttopay  . 

dj^^d  passes  to  the  devisee  or  legatee,  but  he  is  a  mere  tinistee 
for  the  payment  of  debts  and  charges,  and,  as  to  the 
residue,  after  payment  thereof,  a  trustee  for  the  heir  or 
^liSt^"^  next  of  kin.  But  where  property  is  devised  or  bequeathed 
wi?h*OT  charged  with  or  subject  to  debts  and  other  charges,  the 
SbiaaiS  whole  beneficial  interest  passes  to  the  devisee  or  legatee, 
cbATges.  subject  only  to  the  payment  of  the  debts  and  other 
DisUnciion     charges  la).    And  where  real  or  personal  estate  is  given  to 

DctwecD  ft 

an^Sccptton,  ^  peraon  subjcct  to  a  charge,  and  the  purposes  of  the  charge 
S wwSwj.  ^^\  til®  charge  sinks  into  the  property  for  his  benefit. 
But  where  real  estate  is  devised  to  a  person  with  an  excep- 
tion, and  there  is  a  failure  of  the  purposes  to  which  the 
excepted  property  was  devoted,  such  excepted  property 
goes  to  the  heir  or  residuary  devisee,  as  the  case  may 
be  (6). 
Indirect  In  the  interpretation  of  wills,  favour  to  creditors  has 

* 

(a)  Story's  Eq.  Jar.  §  1245  ;  2  ItiUm,  L.  tt.  2  £q.  810. 

dpence*8  £q.  Jar.  23,  n.  (6))  2^6 ;  1  (6)  TiuHcer  y.  Kayus^  4  K.  A;  J. 

Bop.  L«g.  by  White,  505,  508  j  1  839 ;  Heptin9taU  T.  ChU,  2  Johns. 

Jarm.  WillS)  2nd  ed.  476 ;  Oathe  t.  &  H.  449. 
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been  an  acknowledged  principle  of  construction  (c).    And  ij;.  n.  t.  », 
real  estate  may  be  charged  by  will  with  the  payment  of  ^^   — 
debts,  even  by  a  mere  expression  of  an  intention  that  the  ^^*»- 
testator's  debts  should  be  paid,  without  any  other  indica- 
tion that  they  are  to  be  paid  out  of  the  real  estate,  and 
whether  such  expression  be  contained  at  the  beginning  of 
the  will,  or  in  any  other  part.     But  if  a  testator  directs  a 
particular  person  to  pay,  it  is  natural  to  presume  that  the 
testator  intended  him  to  pay  out  of  the  fimds  with  which 
he  is  intrusted,  and  not  out  of  other  funds  over  which  he 
has  no  control ;   and  if  the  executor  is  pointed  out  £is  the 
person  to  pay,  that  excludes  any  presumption  that  other 
persons  not  named  are  to  pay,  or  that  the  debts  are  to  be 
paid  out  of  the  real  estate  (d).    An  exception,  however, 
occurs  where  a  testator  charges  his  executors  with  the  pay- 
ment of  his  debts,  and  devises  and  bequeaths  real  and  per- 
sonal estate  to  them,  for  he  thereby  charges  his  real  estate, 
as  well  as  his  personal  estate,  with  the  debts  (e). 
The  effect  of  a  charge  of  all  the  testator's  debts  on  his  Mfect  of  a 

^  charge  of 

real  estate,  is  to  take  the  real  estate  out  of  the  operation  of  ^^*•• 
the  statutes  against  fraudulent  devises  and  of  the  stat.  3  &  4 
Will.  4,  c.  104,  which  renders  real  estate  liable  to  the  tes- 
tator's simple  contract  debts,  and  to  subject  it,  as  equitable 
assets,  to  the  paymeot  of  all  debts  of  whatever  degree,  pari 
passu,  so  as  to  destroy  the  priority  to  which  specialty  debts 
would  otherwise  be  entitled  imder  those  statutes  (/). 

If  a  legacy  is  given  generally,  the  legatee  must  resort  to  <^^^  »' 
the  personal  estate  only  (ff).    But  it  may  be  charged  on 

(c)  2  Spence's  Eq.  Jar.  327,  n.  (ff) ;      Beav.  123. 

1  Rop.  Leg.  by  White,  672.  (e)  2  Jarm.  Wille,  2Qd  ed.  508 ; 

(d)  See  Story's  Eq.  Jur.  §  1246,  ffarris  v.    Watkint,  1    Kay,  438 ; 
1247,  1247  a  ;  2  Spence's  Eq.  Jar.  HarOand  v.  Murrdl,  27  Beay.  204. 
320—322 ;  6  Cniise  T.  38,  c.  16,  (/)  11  Jarm.  k  Byth.  by  Sweet> 
§  7,  8  ;  1  Rop.  Log.  by  White,  672  ;  435  j  2  Jarm.  Wills,  2nd  ed.  524—5. 

2  Jarm.  Wills,  2nd  cd.  503,  506  ;  2  {g)  2  Spence's  Eq.  Jar.  327,  334, 
Leading  Coses  in  Equity,  by  Tudor,      842. 

1st  ed.  83,  84  [  Cook  y.  Dawion,  29 
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^cah  I'l'  ^^^  estate  either  expressly  or  by  plain  implication  (A). 

Thus,  where  a  testator  makes  a  provision  in  the  same 

clause  for  payment  of  debts  and  legacies  together,  the 
natural  inference  is,  that  he  intends  both  to  be  paid  in  the 
same  way ;  and  therefore  if  the  debts  are  payable  out  of  a 
mixed  fund,  so  will  be  the  legacies.  So  when  a  devise  is 
made  in  a  residuary  form,  and  yet  there  is  no  previous 
devise,  legacies  are  thereby  made  a  charge  upon  the  real 
estate,  as  it  may  be  considered  that  the  word  residue  must 
mean  the  residue  of  the  real  estate  after  payment  of  the 
legacies  thereout.  But  even  where  there  has  been  a  pre- 
vious devise,  wliich  was  sufficient  of  itself  to  account  for 
the  residuary  form  of  a  subsequent  devise,  it  has  been  held 
that  suoh  residuary  form  rendered  legacies  a  charge  upon 
the  real  estate,  especially  where  the  executor  is  the  resi- 
duary devisee  (t). 

A  general  charge  of  legacies  on  real  and  personal  estate, 
even  though  expressed  to  be  on  "  all  the  testator's  estates, 
of  every  description,  both  real  and  personal,"  will  not 
render  real  and  personal  estate  specifically  devised  or  be- 
queathed liable  to  pecuniary  legacies  in  case  of  a  deficiency 
in  the  personal  estate  (k) :  for  the  specific  devisee  or  legatee 
is  as  much  an  object  of  the  testator's  bounty  as  the  pecu- 
niary legatea  And  even  where  real  estate  is  charged,  it 
will  not  be  held  to  be  liable  until  after  the  general  personal 
estate,  which  is  the  natural  fund  for  payment  of  debts,  is 
exhausted,  unless  there  is  an  intention  to  exonerate  the 
personal  estate  (l)  :  as  where  nothing  is  given  to  the 
legatee  but  a  sum  to  be  raised  out  of  the  real  estate, 

{h)  See  2  Spence's  Eq.  Jur  327--  Watkin$,  1  K.  &  J.  488  ;  Wh^der  v. 

329,  342 ;  2  Jarm.  Wills,  2iid  ed.  Howell,  3  K.  &  J.  198 ;  GreviOe  y. 

514 ;  Crosa  y.  Kennington,  9  Beav.  Brovme,  7  H.  L.  Cas.  689. 

150.  (£>  Ooote  Mortg.  3Td  ed.,  476  ;  6 

(t)  2  Spence'sEq.  Jar.  328;  2  Jarm.  Craise  T.  38,  c.  16,  §  21 ;  Conron  y. 

WillB,  2nd  ed  516,  516 ;  FraneU  v.  Conron,  7  H.  L.  Cas.  168. 

CItmow,  1  K,  &  J.  435  ;  Harrit  v,  {I)  2  Spence'a  Eq.  Jnr.  838. 
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or  where  a  portion  of  the  real  estate  or  its  produce  is  ap-  p».  h.  t.  9, 
propriated  as  a  fund  for  payment  of  the  legacies  (m).  

Where  the  testator  charges  his  legacies  on  his  real  and 
personal  estate,  the  realty  and  the  personalty  bear  the 
charge  rateably,  according  to  their  relative  value ;  and  if 
some  of  the  legacies  fail  by  lapse  or  otherwise,  so  much  of 
the  realty  as  would  have  been  applicable  to  the  payment 
of  the  legacies  which  fail,  belongs,  if  undisposed  of,  to  the 
heir,  and  so  much  of  the  personalty  as  would  have  been  so 
applicable,  to  the  next  of  kin  (?i). 

The  Court  of  Chancery  will  in  general  consider  a  charge  JJjJg^^^^J 
on  the  rents  and  profits,  to  raise  portions,  legacies,   or  JJ^Jon 
debts,  as  a  charge  on  the  land,  if  such  charge  is  not  re-  *^°  *"***' 
strained  to  the  annual  profits,  and  will  imply  a  power  to 
sell  or  mortgage  (o). 

Where  a  testator  simply  charges  or  subjects  his  real  Jj^^j^f 
estate  with  or  to  the  payment  of  debts,  in  some  cases  it  JJi^gago. 
has  been  held  that  an  implied  power  of  selling  or  mort- 
gaging is  vested  in  the  person  having  the  legal  estate, 
while  in  others  it  has  been  held  that  such  a  power  is 
vested  in  the  executor  in  equity,  if  not  at  law  (p ). 

But  by  the  stat  22  &  23  Vict  c.  35,  "where  by  any  will  %^f^i^^^t^f^ 
which  shall  come  into  operation  after  the  passing  of  this  n/w."'*^' 


(m)  2  Spence's  Eq.  Jor.  842. 

(»)  1  Hop.  Leg.  by  White,  680. 

(0)  2  SpencelB  Eq.  Jar.  406  ;  Lord 
Jjonda^Ktroughy.  SomerviUe,  19  Beav. 
295. 

(p)  1  Cases  in  Equity,  by  White  & 
Tudor,  2nd  ed.  71—77 ;  Sugd.  V.  & 
P.  18th  ed.  545  n.  (I.)  ;  Hayes  & 
Jarm.  Concise  Forms  of  Wills, 
6th  cd.  by  Mr.  T.  S.  Badger  East- 
wood, p.  463 — 8,  and  a  pamphlet 
by  Mr.  Joshua  Williams  on  the 
Power  of  an  Executor  under  a  Charge 
of  debts ;  Story's  Eq.  Jur.  §  1064  b. ; 
2Sp.  Eq.  Jut.  867.    See/'or6e«v, 


PeaeodSf  12  Sim.  541 ;  iSAaw  y. 
Borrer,  1  Keen,  559 ;  BaU  v.  ffarris, 
4  My.  &  Cr.  284 ;  Ooding  v.  Carter, 
1  Coll.  644;  Carter  t.  Fvtbrook,  8 
Hare,  25,  278;  Doe  d.  Jones  y. 
Hughes,  6  Exch.  223  ;  Bobinson  y. 
Lowater,  5  D.  M.  &  G.  272 ;  Bids- 
forth  y.  Armstead,  2  E.  &  J.  288  ; 
Wrigley  y.  Bylces,  21  Beav.  237; 
Cdyer  y.  Piiteh,  5  H.  L.  Cas.  905, 
922—4;  Hodkinson  y.  Quinn,  1 
Johns,  k  Hem.  803 ;  Corlc  y.  Daioson. 
29  Beay.  128 ;  Qreetkam  y.  CoUon, 
84  Beay.  615. 
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Pt.  II.  T.  9, 
'Ch.  i,  8.  1. 

Deyifleein 
tnist  may 
raiae  moiiey 
by  sale  or 
mort^:age, 
uotwitb- 
Btanding 

WftOtof 

ezpresB 
power  in  the 
wlU. 


Powers 
given  by  last' 
fsection 
extended  to 
those  who 
succeed  to  the 
trusteeabipb 


Execotors  to 
have  power 
of  raiainff 
money,  te., 
where  there 
is  no 
sufficient 
deviae. 


Act  the  testator  shall  have  charged  his  real  estate  or  any 
specific  portion  thereof  with  the  payments  of  his  debts,  or 
with  the  payment  of  any  legacy  or  other  specific  sum  of 
money,  and  shall  have  devised  the  estate  so  charged  to  any 
trustee  or  trustees  for  the  whole  of  his  estate  or  interest 
therein,  and  shall  not  have  made  any  express  provision  for 
the  raising  of  such  debt,  legacy,  or  sum  of  money  out  of 
such  estate,  it  shall  be  lawful  for  the  said  devisee  or  de- 
visees in  trust,  notwithstanding  any  trusts  actually  declared 
by  the  testator,  to  i*aise  such  debts,  legacy,  or  money  as 
aforesaid,  by  a  sale  and  absolute  disposition  by  public 
auction  or  private  contract  of  the  said  hereditaments  or 
any  part  thereof,  or  by  a  mortgage  of  the  same,  or  partly 
in  one  mode  and  partly  in  the  other ;  and  any  deed  or 
deeds  of  mortgage  so  executed  may  reserve  such  rate  of 
interest  and  fix  such  period  or  periods  of  repayment  as  the 
the  person  or  persons  executing  the  same  shall  think 
proper"  (s.  14). 

"  The  powers  conferred  by  the  last  section  shall  extend 
to  all  and  every  person  or  persons  in  whom  the  estate  de- 
vised shall  for  the  time  being  be  vested  by  sui'vivorship, 
descent,  or  devise,  or  to  any  person  or  persons  who  may 
be  appointed  under  any  power  in  the  will,  or  by  the  Court 
of  Chancery,  to  succeed  to  the  trusteeship  vested  in  such 
devise  or  devisees  in  trust  as  aforesaid  "  (s.  15). 

"  If  any  testator  who  shall  have  created  such  a  charge  an 
is  described  in  the  fourteenth  section  shall  not  have  de- 
vised the  hereditaments  charged  as  aforesaid  in  such  terms 
as  that  his  whole  estate  and  interest  therein  shall  become 
vested  in  any  trustee  or  trustees,  the  executor  or  executors 
for  the  time  being  named  in  such  will  (if  any)  shall  have 
the  same  or  the  like  power  of  raising  the  said  moneys  as 
is  hereinbefore  vested  in  the  devisee  or  devisees  in  tnist  of 
the  said  hereditaments,  and  such  power  shall  from  time  to 
time  devolve  to  and  become  vested  in  the  person  or  persons 
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(if  any)  in  whom  the  executorship  shall  for  the  time  being  p»-  ti.  t.  9, 

be  vested ;  but  any  sale  or  mortgage  under  this  Act  shall  

operate  only  on  the  estate  and  interest,  whether  legal  or 
equitable,  of  the  testator,  and  shall  not  render  it  un- 
necessary to  get  in  any  outstanding  subsisting  legal 
estate  "  (s.  16). 

"  Purchasers  or  mortgagees  shall  not  be  bound  to  inquire  Porchaaeni 
whether  the  powers  conferred  by  sections  fourteen,  fifteen,  w^not 
and  sixteen  of  this  Act,  or  either  of  them,  shall  have  been  inqnirowto 

'  powers, 

duly  and  correctly  exercised  by  the  person  or  persons  act- 
ing in  virtue  thereof"  (s.  17). 

"  The  provisions  contained  in  sections  fourteen,  fifteen,  socuonsi*. 

^  16,  and  16, 

and  sixteen  shall  not  in  any  way  prejudice  or  affect  any  »<>**? aff®c* 

*/  ^    r     0  *f     certain  sales 

sale  or  mortgage  already  made  or  hereafter  to  be  made,  JJ^esJ^nor  to 
under  or  in  pursuance  of  any  will  coming  into  operation  SSS*^*** 
before  the  passing  of  this  Act,  but  the  validity  of  any  such 
sale  or  mortgage  shall  be  ascertained  and  determined  in  all 
respects  as  if  this  Act  had  not  passed ;  and  the  said  several 
sections  shall  not  extend  to  a  devise  to  any  person  or 
persons  in  fee  or  in  tail  or  for  the  testator's  whole  estate 
and  interest  charged  with  debts  or  legacies,  nor  shall  they 
affect  the    power  of  any   such  devisee  or  devisees  to 
sell  or  mortgage   as  he   or  they   may  by  law  now  do" 
(s.  18). 
Whether  real  estate  is  subject  to  debts  or  legacies,  or  Mode  of 

enforcing  a 

both,  by  way  of  trust  or  of  charge,  or  by  way  of  legal  trustor 
power  in  the  nature  of  a  trust,  the  estate  can  only  be 
turned  into  money,  and  the  proceeds  distributed,  in  case  of 
dispute  or  difficulty,  through  the  agency  of  the  Court  of 
Chancery  (g'). 

Where  the  estate  is  charged  with  annuities,  it  is  not  the  chai«eof 
course  to  discharge  the  lands :  they  will  be  charged  in  the 
hands  of  a  purchaser  (r). 

(q)  2  Speiice*a  Eq.  Jur.  866.  It  may  here  be  mentioned^  that 

(r)  2  Spence*s  Eq.  Jur.  869.  estates  maybe  charged  for  improYing 

BB 
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OF  UENS. 


Pt.  n.  T. «, 

Ch.  4,  b.  2. 

DeflnitfoD. 
Tiro  klndH. 


lien  of  a 
solicitor  for 
costs. 


Section  IL 
Of  Liem  (s). 

liens  are  either  legal  or  equitabla 

A  legal  lien  is  the  right  of  a  person  to  retain  property 
of  which  he  has  the  lawful  possession^  until  a  debt  due  to 
him  has  been  satisfied  (t). 

An  equitable  lien  is  a  hold  upon  property,  for  the  satis- 
faction of  a  claim  attaching  thereto,  under  an  express 
charge  or  contract  or  constructive  trust  (u). 

liens  in  equity  are  wholly  independent  of  the  possession 
of  the  property. 

The  lien  of  a  solicitor  on  the  deeds,  books,  and  papers 
of  his  client,  for  his  costs,  is  not  like  a  lien  arising  in  the 
case  of  contract :  it  has  not  the  character  of  a  pledge  or 
a  mortgage ;  but  it  is  merely  a  right  to  withhold  the  deeds, 
books,  and  papers  which  have  come  into  his  possession  as 
solicitor,  and  not  a  right  to  enforce  his  claim  against  the 
client.  It  prevails  as  against  the  representatives  of  the 
client,  but  it  is  only  commensurate  with  the  right  of  the 
client,  and  is  subject  to  the  rights  of  third  persons  as 
against  him.  Hence,  a  prior  incumbrancer  cannot  be  af- 
fected by  it ;  and  when  a  mortgage  is  paid  oflF,  the  solicitor 
of  the  mortgagee  cannot  retain  the  deeds  (x).  And  so 
where  a  purchaser  makes  a  mortgage,  and  afterwards  the 


lands,  under  powers  in  Tarious  Acta 
of  Parliament;  as  to  which,  see  Coote 
on  Mortgages,  562 — 8 ;  Stamp's  In- 
dex to  the  Statute  Law;  and  27  &  28 
Vict  c.  114. 

(s)  On  this  Buhject  the  reader  is 
referred  to  Coote  on  Mortgages,  ed. 
8,  Chap.  16,19;  Smith's  Manual  of 
Common  Law,  8rd  ed.  185,  and 
anthorities  ther«  cited. 


(t)  Sm.  Merc  Law,  6th  ed,  563, 
570 ;  Cross  on  Lien,  2,  30 — 8. 

(tt)  Smith's  Ezecutoiy  Interests 
annexed  to  Fearne,  §  74. 

(x)  2  Spence's  £q.  Jur.  800,  801 ; 
Francii  t.  Fronds,  5  D.  M.  &  G. 
108 ;  Turner  ?.  Letts,  7  D.  M.  &  G. 
243 ;  see  also  Watson  v.  Lyon,  Id* 
288. 
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purchase  is  coDipleted,  and  the  deeds  are  delivered  to  the  ^^-  ii-  t.  9, 

solicitors  of  the  purchaser,  who  have  no  notice  of  themort-  

gage,  their  lien  either  for  their  general  bill  of  costs  or  for 
their  costs  relating  to  the  conveyance,  cannot  prevail 
against  the  mortgagee  (y).  But  a  solicitor  has  a  lien  upon 
a  fund  realised  in  a  suit,  for  his  costs  of  the  suit  or  imme- 
diately connected  with  it ;  and  this  is  a  lien  which  he  may 
actively  enforce  («).  A  solicitor's  lien,  however,  is  not  a 
general  lien  on  a  fund  in  Court,  though  brought  in  by  his 
exertions,  but  only  on  what,  on  the  issue  of  the  suit,  may 
belong  to  his  own  client  (a). 
If  one  of  two  ioint  tenants  of  a  lease  renew  for  the  uenof* 

'^  joint 

benefit  of  both,  he  will  have  a  lien  on  the  moiety  of  the  *•*»»*  ? 
other  joint  tenant  for  a  moiety  of  the   fines   and  ex- 
penses (6). 

A  trustee  is  entitled  to  a  lien  on  the  trust  estate  for  his  ofatmBtee: 
expenses  (c). 

Annuitants  scheduled  to  a  trust  deed  do  not  acquire  any  of  ammi- 
lien  upon  the  trust  estate,  unless  they  are  made  parties  to 
the  deed  (d). 

A  covenant,  for  valuable  consideration,   to   charge  or  Liens  under 

^  coTeuanti  to 

settle  particular  lands,  or  all  the  present  estates  of  the  ^^^^^ 
covenantor,  will  create  a  lien  on  that  property.  And  the 
parties  entitled  to  the  benefit  of  the  covenant  take  trans- 
missible interests,  though  they  die  before  the  time  fixed  for 
the  execution  of  the  covenant.  And  it  is  the  same  with  a 
covenant  to  settle  or  charge  all  lands  to  be  acquired  during 
a  certain  time  (e). 

(y)  PeUy  v.  Wathen,  1  D.  M.  &         (c)  2  Spence*sEq.  Jur.  803. 
G.  16.  (d)  Id.  804. 

(z)  2    Spence's  Eq.   Jur.   802 ;  (e)  Coote  Mortg.  Srd  od.  227;  Me 

ffaynes  y.  Cooper,  88  Bear.  431.  also  Momirufton  v.  Keane,  2  D.  &  J. 

(a)  Verity  v.  Wyld,  4  Drew.  427.  292. 

(6)  2  Spence*B  £q.  Jar.  808. 
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TITLE  X. 


OP  ABSOLUTE  AND  DEFEASIBM  INTERESTS;  AND  PAETICU- 
LARLY  OF  INTEBESTS  BY  WAY  OF  SEOTBITY. 


CHAPTER  L 

OF  ABSOLUTE    AND  DEFEASIBLE  INTERESTS. 

paeth.     Absolute  interests  (as  opposed  not  to  limited  or  partial 

T.  10,  Oh.  1.  \         rr  r 

interests,  hut  to  defeasible  interests)  are  interests  "which  are 

DeflnHlon  of 

aiwoiato        not  Created  as  securities,  nor  subject,  by  the  terms  in  which 
they  are  limited,  to  any  liability  to  determine  at  all,  or  not 
before  the  time  when  they  would  expire  by  force  of  the 
general  limitation,  express  or  implied  (a). 
ddSifwS**'       Defeasible  interests  are  interests  which  are  created  as 
intewBts.      securities,  or  are  liable  to  be  divested  by  an  action,  or  are 
subject,  by  the  terms  in  which  they  are  limited,  to  a  lia- 
bility to  determination,  before  the  time  when  they  would 
expire  by  force  of  the  general  limitation,  express  or  im- 
plied (a). 
Tb«ir ,  These  ate  of  several  kinds  : — 1.  An  interest  which  is 

""**■•  subject  to  an  express  condition  subsequent  properly  so 

called,  or  to  a  defeasance  (6).  2.  An  interest  which  is 
subject  to  a  mixed  condition  (c).  3.  An  interest  which  is 
subject  to  a  special  or  collateral  limitation  (a).  4.  An  in- 
terest under  a  limitation  in  default  of  appointment,  which 
confers  a  vested  interest,  subject  to  be  divested  by  an  ap- 
pointment. 5.  Interests  gained  by  abatement,  intrusion, 
disseisin,  discontinuance,  and  deforcement,  where  the 
rightful  owner  has  a  right  of  action  for  recovery  of  his 
estate  (d).    6.  Interests  by  way  of  security. 

(a)  See  p.  68,  supra.  (c)  See  pp.  63 — ^5,  supra. 

(6)  See  p.  59,  supra.  (d)  See  infra,  Part  8,  Tit,  6,  c,  1. 
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CHAPTEE  IL 

OF  MORTGAGES  (o). 

A  LEGAL  mortgage  is  a  security  created  by  means  of  a     paktii. 
transfer,  by  a  debtor  to  his  creditor,  of  the  legal  ownership  — — '- — '— 
of  real  or  personal  estate,  subject  to  be  defeated  on  the  dis- 
charge of  the  debt. 

A  deed,  if  really  intended  as  only  a  security  for  money.  Mortgage  in 
will  be  treated  as  a  mortgage,  although  in  form  it  purports  »b^iate 
to  be  an  absolute  conveyance  or  assignment ;   and  even  JJenL  ^ 
parol  evidence  is  admissible  to  show  the  intention  of  the 
parties  (6). 

Where  land  is  conveyed  on  trust,  in  case  a  sum  and  Mortgage  by 
interest  should  not  be  paid  by  a  day  named,  to  sell,  and  'or  sale, 
after  payment  of  principal,  interest,  and  costs,  to  pay  over 
the  surplus  and  reconvey  the  unsold  part  of  the  estate,  and 
the  grantee  covenants  not  to  sell  without  giving  six 
months'  notice,  and  the  grantor  covenants  to  pay  the  debt 
and  interest,  but  there  is  no  proviso  for  redemption ;  this 
is  a  mere  mortgage,  and  the  grantor  is  entitled  to  six 
months'  time  to  redeem  (c). 

There  is  a  kind  of  mortgage  called  a  Welsh  mortgage,  webh 

mortgage* 

which  however  has  now  fallen  into  disuse,  in  which  there 
is  no  condition  or  proviso  for  repayment  at  any  time.  The 
agreement  is,  that  the  mortgagee,  to  whom  the  estate  is 
conveyed,  shall  receive  the  rents  tiU  his  debt  is  paid,  and 

(a)  The  reader  is  referred  gene-  and  difficult  worL   See  also  5  Jarm. 

rally  to  tlie  late  Mr.  Coote's  most  &  Byth.  by  Sweet;  and  Go.  Litt. 

learned,    elaborate,    and    yalnable  205  a,  n.  (1),  208  a,  n.  (1). 
work,  the  third  edition  of  which  is         (&}  Coote  on  Mort.  8rd  ed.  12, 

edited  by  him   and  his  son,  Mr.  18 ;  Oardner  y.  Ooaenove,  1  Hur.  ft 

Bichard  Coote, — a  gentleman  peon-  Norm.  428 ;  and  see  infra»  p.  895« 
liarlj  qualified  for  such  a  laborious         (c)  Ml  t.  Carter,  17  Beay.  11« 
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T^io*c?*s   in  such  case  the  mortgagor  and  his  representatives  are  at 

liberty  to  redeem  at  any  time  (d). 

wtth  ^rl^St  of      There  is  also  a  species  of  transaction  which  bears  some 

reparduiBo.  rescmbknce  to  a  mortgage,  but  yet  is  veiy  different.  It 
consists  of  an  absolute  bon&  fide  sale  and  conveyance,  with 
a  collateral  agreement  for  repurchase  and  reconveyance  on 
repayment  of  the  purchase  money ;  and  such  collateral 
agreement  may  either  be  introduced  into  the  agreement  for 
sale  at  the  time,  or  may  be  made  at  a  subsequent  period  (e). 
Of  this  class  is  an  agreement  for  the  purchase  of  the  equity 
of  redemption,  entered  into  bonSl  fide  and  subsequently  to 
a  mortgage  made  without  reference  to  any  such  agreement 
Of  the  same  nature  is  a  release  of  the  equity  of  redemption, 
with  a  collateral  agreement  to  reconvey  on  payment  of  the 
purchase  money  (/).  But  where  an  agreement  for  a  re- 
purchase is  contemporaneous  with  the  agreement  for 
pm*chase,  the  transaction  will  usually  be  ti'eated  as  a 
mortgage ;  repurchase  being  regarded  as  meaning  redemp- 
tion (gr). 

If  the  money  paid  by  the  grantee  would  be  a  grossly 
inadequate  price  for  the  absolute  purchase  of  the  estate ; 
if  he  was  not  let  into  immediate  possession  of  the  estate  ; 
if  he  accounted  for  the  rents  to  the  grantor,  and  only  re- 
tained an  amoimt  equivalent  to  interest ;  or  if  the  expense 
of  preparing  the  deed  of  conveyance  was  borne  by  the 
grantor ;  each  of  these  circumstances  has  been  considered 
as  evidence,  showing,  with  more  or  less  cogency,  that  the 
conveyance  was  intended  merely  by  way  of  security  (A). 

A  conveyance  wiU  not  be  deemed  a  mortgage  or  held  to 
be  a  security  only,  though  it  be  for  an  undervalue,  if  it  is 
not  so  gross  as  to  show  that  necessity  or  pressure  amount- 

(d)  2  Spence^  Eq.  Jnr.  616.  (g)  2  Spencers  Eq.  Jar.  621,  note 

(0  2  Spence'fl  Eq.  Jar.  619,  621;  (a);  Coote  Mortg.  8rd  ed.  17.    But 

Coote  Mort.  3rd  ed.  14.  see  Alderwn  y.  WhiUj  2  D.  &  J.  97. 

(/)  Coote  Mort.  8rd  ed.  14.  (A)  2  Spence's  Eq.  Jar.  620, 622. 
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ing  to  fraud  could  alone  have  induced  the  person  to  enter  t^o*(^'j 

into  such  a  contract,  and  though  the  purchaser  afterwards  

declare  that  he  will  take  the  money  given  as  the  conside- 
ration at  any  time,  with  damages  for  it,  or  the  like ;  for  if 
it  is  not  a  mortgage  in  the  first  instance,  it  shall  not  be  so 
by  parol  agreement  afterwards  {%), 

Where  the  transaction  is  clearly  one  of  purchase  with  a 
right  of  repurchase,  the  time  limited  ought  precisely  to  be 
observed ;  and  there  is  no  principle  on  which  the  Court 
can  relieve,  if  it  is  not  so  observed  (k). 

Where  the  transaction  is  one  of  repurchase,  and  not  of 
redemption,  if  the  purchaser  dies  seised,  and  then  the 
right  of  repurchase  is  exercised,  the  money  will  go  to  the 
real  representatives,  and  not  to  the  personal  representa- 
tives, as  it  would  in  the  case  of  a  mortgage  (l). 

If  a  transaction  is  to  be  considered  in  the  light  of  a  mort- 
gage as  to  one  party,  it  must  as  regards  the  other  (m). 


Section  L 
Of  Legal  Mortgages  of  Real  Property, 

I.  Generally,  every  description  of  property,  and  eveiy  Pf.n.T.io, 

kind  of  interest  in  it,  which  is  capable  of  absolute  sale,  — '- '- 

may  be  the  subject  of  a  legal  mortgage  or  its  equivalent  may  b« 
in  equity  (n).  Sectories  impropriate  in  lay  hands  are 
subject  to  the  like  mode  of  mortgage  as  any  other  species 
of  real  estate  (p).  And  the  stat  1  &  2  Vict,  c  106,  autho- 
rises the  bishop,  on  the  avoidance  of  a  benefice  not  having 
a  fit  house  of  residence,  to  raise  money  for  building  a 

(t)  2Spenoe'8  Bq.  Jur.  622,  623.  Coote  Mortg.  8rd  ed.  19. 

{k)  2Spence*8Eq.Jar.628;Cooto  (n)  2    Spence'a   £q.    Jnr.   614; 

Mortg.  8rd  ed.  li.  Coote  Mortg.  8rd  ed.  101. 

(0  2  Spenoe^  £q.  Jur.  624.  (o)  Coote  Mortg.  8rd  ed.  208. 
(m)  2    Spence'B  £q.  Jur.   628 ; 
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^J^i  lii'  ^s^d^^^»  ^y  mortgage  of  the  glebe,  tithes,  rents,  and  profits, 

and  prescribes  a  form  of  mortgage  (p). 

II.  Mort-  II,  1.  So  long  as  the  mortgagor  remains  in  possession, 

riSSte!  and    ^^^  mortgagee's  estate  is  not  absolute  even  at  law.    For 
^'iZ^     by  Stat.  15  &  16  Vict.  c.  76,  ss.  219,  220,  if  an  ejectment  be 
g^»  oBtate.    brought  by  the  mortgagee,  and  no  suit  be  pending  in  any 
court  of  equity  for  redemption  or  foreclosure,  the  payment 
of  principal,  interest,  and  costs  shall,  except  in  certain 
cases,  be  deemed  a  satisfaction  of  the  mortgage,  and  the 
Court  may  compel  the  mortgagee  to  reconvey  the  estate  (5). 
But  when  the  mortgagor  has  ceased  to  be  in  possession, 
and  there  has  been  a  default  in  payment  of  the  money  at 
the  stipulated  time,  the  estate  of  the  mortgagee  becomes 
absolute  at  law.    Yet  his  estate  is  in  equity  treated  as  a 
mere  security  for  the  principal  and  interest   and  costs 
properly  incurred  in  relation  to  the  mortgage^,  and  follows 
the  nature  of  the  debt    And  although,  where  the  mort- 
gage is  in  fee,  the  legal  estate  descends  to  the  heir  of  the 
mortgagee,  yet,  in^  equity,  it  is  deemed  a  chattel  interest 
and  personal  estate,  and  belongs  to  the  personal  represen- 
tatives as  assets  (?'). 
gie*8 rii^.        ^'  -^-^^  mortgagee  is  entitled  to  enter  into  possession  of 
w2?S!****°*     the  lands,  and,  after  notice  to  the  tenants,  to  recover  the 
eases,  wnt.   pgj^jjg  ^^^  profits,  imlcss  there  is  some  agreement  to  the 

contrary ;  and  if  the  security  is  insufllcient,  he  may  fell 
timber,  and  seU  it,  and  open  mines,  and  apply  the  produce 
towards  the  liquidation  of  his  debt ;  but,  with  this  excep- 
tion, he  may  not  commit  wasta  He  may  grant  leases, 
subject  to  the  equity  of  redemption,  and  avoid,  by  eject-* 
ment,  without  notice,  any  leases  that  have  been  made  by 
the  mortgagor,  without  his  concurrence,  subsequently  to 
his  mortgage.    He  must,  however,  account  for  the  rents  he 

(i>)  CooteMortg.  3r4  ed.  208.  (r)  Coote  Mortg.  8rd  ed.  589;  2 

{q)  The  stat  7  Geo.  2,  c.  20,  as.  1,      Spence's  Eq.  Jur.  296. 
8,  contains  similar  proyision 


OF  LEGAL  MORTGAGES  OF  REAL  PROPERTY. 


377 


receives,  or  but  for  his  wilful  default  might  have  received,  ^-^V^I' i^* 

and  pay  an  occupation-rent  for  such  part  as  he  may  keep  

in  his  own  possession  (s). 

Where  persons,  who  though,  in  fact,  mortgagees,  enter 
into  possession  of  the  rents  and  profits  in  another  character 
(e.g.  as  purchasers),  they  are  not  answerable  for  what,  without 
their  wilful  default,  they  might  have  received  (t). 

In  the  absence  of  an  apparent  intention  to  the  contrary,  Fixiurea. 
fixtures,  though  put  up  by  the  mortgagor,  not  to  improve 
the  inheritance,  but  simply  for  the  purpose  of  canying 
on  the  business  for  which  the  premises  are  used,  and 
though  put  up  since  the  date  of  the  mortgage,  and  capable 
of  being  removed  without  any  appreciable  damage  to  the 
freehold,  pass  under  a  mortgage  of  the  freehold  to  the 
mortgagee  (u). 

In  the  case  of  a  lease  made  prior  to  the  mortgage,  Aitonmient. 
although  it  is  not  strictly  necessary,  yet  in  order  to  aflford 
evidence  of  the  tenant's  admission  of  a  notice  to  pay  rent 
to  the  mortgagee,  the  tenant  sometimes  signs  an  acknow* 
ledgment  of  attornment,  that  is,  of  consent  to  the  change 
of  ownership  :  and  sometimes  he  attorns  or  consents  with- 
out any  notica  And  if  a  mortgagee  does  not  wish  to 
disturb  the  possession  of  a  lessee  under  a  lease  made  sub- 
sequent to  the  mortgage,  sometimes  the  lessee  attorns  to 
the  mortgagee  at  the  rent  reserved  by  the  lease,  in  order  to 
create  a  tenancy  with  the  mortgagee,  and  to  enable  him  to 
distrain  for  the  rent  (x).    And  where  the  mortgagor  himself 


(8)  Story's  Eq.  Jur.  §  1016, 1016 
b ;  2  Spence'b  Eq.  Jnr.  642,  645, 
646,  648;  Coote  Mortg.  8rd  ed. 
832,  834,  844;  8  Jarm.  &  Byth.  by 
Sweety  87;  MiUett  y.  Dewey,  81 
Beay.  470 ;  2  Tudor  Eq.  Ca&  8rd  ed. 
976 ;  Seton's  Decrees,  8rd  ed.  882 ; 
Parkinson  y.  ff anbury,  Ia  R.  2  Ap* 
Ser.  (H.  L.)  1. 


(t)  Parkinson  v.  Hanbury,  L.  R. 
2  Ap.  Ser.  (H.  L.)  1. 

(u)  Oalmck  y.  SwindeU,  L.  R.  8 
Eq.  249 ;  Ckinie  y.  Wood,  L.  R.  8 
Eq.  257. 

{x)  8  Jarm.  &  Byth.  by  Sweety  87. 
Ab  to  attorxunent,  see  Part  IIIi  T. 
10,  c  1. 
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p».  ir.  T.  10, 

Ch.  s,  ■.  1. 


Limit  to 

murtgagee^B 

adrantaige. 

CoiiTeivkni 
of  Interest 
ioto 
])rincipB]. 


Ittcreaaeof 
interest  on 
de&altin 
regnlar 
pajmenk. 


Interest  is 
apportion* 


Arreanof 
rent  or 
Interest. 


is  in  possession,  he  sometimes  attorns  and  becomes  tenant 
to  the  mortgagee  at  a  rent  equal  to  the  amount  of  the 
interest,  with  an  addition  sufficient  to  cover  the  expense  of 
insuring  the  buildings  (y). 

A  mortgagee  is  not  allowed  to  obtain  any  advantage  out 
of  the  security  beyond  his  principal  and  interest  (z). 

A  mortgagee  cannot,  at  the  time  of  the  mortgage,  stipu- 
late, that  if  the  interest  be  not  paid  at  the  time,  it  shall  be 
converted  into  principal  (a).  To  convert  interest  into  prin- 
cipal, the  interest  must  first  become  due,  and  then  there 
must  be  an  agreement  in  writing  signed,  to  make  it  prin- 
cipal, at  least  so  as  to  affect  the  estate  ;  and  the  interest 
cannot  even  then  be  turned  into  principal  to  the  prejudice 
of  subsequent  incumbrances  of  which  the  mortgagee  has 
notice  at  the  time  of  the  agreement  (b). 

If  a  certain  rate  of  interest  is  reserved^  an  agreement, 
that  if  such  interest  be  not  punctually  paid,  a  higher  rate 
of  interest  shall  be  payable,  is  in  the  nature  of  a  penalty, 
against  which  the  Court  will  relieva  But  the  same  object 
may  be  attained  by  reserving  the  higher  rate,  and  provid- 
ing for  an  abatement  in  the  event  of  punctual  payment  (c). 

Interest  is  payable  de  die  in  diem,  and  must  therefore  be 
apportioned  The  consequence  is,  that  if  a  tenant  for  life 
of  a  sum  of  money  secured  by  mortgage  dies  within  a  cur- 
rent half  year,  his  executors  will  be  entitled  to  the  interest 
up  to  the  day  of  his  death  (d). 

By  the  stat  3  &  4  WilL  4,  c  27,  s.  42,  "no  arrears  of 
rent  or  of  interest  in  respect  of  any  sami  of  money  charged 
upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of 


{jf)  8  Jatm,  &  Byth.  by  Sweety  44. 
(»)  Coote  Mortg.  Srd.  ed.  12, 480. 

(a)  2    Spence'8   £q.    Jar.    628 ; 
Coote  Mortg.  8rd  ed.  480—1. 

(b)  2   Spenoe'a  £q.   Jar.    656; 
Coote  Mortg.  8rd  ed.  481. 

(c)  Coote  Mortg.  8rd  ed.  440;  2 


Spenoe'f  Eq.  Jar.  681.  As  to  the 
validity  of  an  agreement  for  making 
a  laiger  amonnt  of  principal  pay- 
able in  de£sMiIt  of  punctual  pay- 
ment, lee  Thampion  r.  Mudton, 
L.  R.  2  Eq.  612 ;  2  Ch.  Ap.  285. 
{d)  Coote  Mortg.  8id  ed.  442. 
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any  legacy,  or  any  damages  in  respect  of  such  arrears  of  '^^^^^j^' 

rent  or  interest,  shall  be  recovered  by  any  distress,  action,  or  

suit,  but  within  six  years  next  after  the  same  respectively 
shall  have  become  due,  or  next  after  an  acknowledgment  of 
the  same  in  writing  shall  have  been  given  to  the  person 
entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom 
the  same  was  payable,  or  his  agent :  provided  nevertheless, 
that  where  any  prior  mortgagee  or  other  incumbrancer  shall 
have  been  in  possession  of  any  land,  or  in  the  receipt  of 
the  profits  thereof,  within  one  year  next  before  an  action  or 
suit  shall  be  brought  by  any  person  entitled  to  a  subse- 
quent mortgage  or  other  incumbrance  on  the  same  land, 
the  person  entitled  to  such  subsequent  mortgage  or  incum* 
brance  may  recover  in  such  action  or  suit  the  arrears  of 
interest  which  shall  have  become  due  during  the  whole 
time  that  such  prior  mortgagee  or  incumbrancer  was  in 
such  possession  or  receipt  as  aforesaid,  although  such  time 
may  have  exceeded  the  said  term  of  six  yeara"  But  by  the 
statb  3  &  4  WilL  4,  c  42,  &  3,  an  action  of  covenant  or  debt 
upon  any  bond  or  specialty  may  be  brought  within  twenty 
years  after  the  cause  of  such  action  or  suit. 

Lord  St.  Leonards  remarks,  as  to  arrears  of  interest,  that 
*'the  construction  is,  by  reconciling  the  two  provisions,  to 
consider  the  first  act  as  applicable  only  to  the  land,  and  the 
latter  as  applicable  only  to  the  person."  They  are  no  longer 
a  charge  on  the  land,  beyond  six  years,  except  in  cases  of 
trust,  but  they  may  be  recovered  against  a  covenantor  for 
twenty  years  (e). 

Leases,  made  by  the  mortgagor  to  the  mortgagee  at  a  Leues  to  uio 
rent  are  looked  upon  with  great  suspicion,  as  likely  to  have 
originated  in  the  mortgagee's  having  taken  advantage  of 
the  necessities  of  the  mortgagor  to  obtain  a  lease  upon 

(e)  See  Lord  St.  LeonarcUon  the  y.  Kortoood,  S  De  Gex  &  Sm.  240- 
Statates,  2nd  ed.  147-— 8 ;  Hunter  r.  LewU  t.  Dwncomhe  (No.  2),  29  Beay. 
Nockdds,  1  Mac.  &  G.  640 ;  Elvey      175 ;  Rouni  r.  BdL,  80  Beay.  121. 
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P*.1I.T.10, 

Ch.  S^  B.  1. 


"What  mort- 
gagee may 
add  tohia 
debt. 


CBaigeHir 

manage- 

meat 


Allowance 
for  reoeiTer. 


Hortgageof 
West  India 
estate. 


terms  upon  which  the  property  would  not  have  .been  let 
except  for  those  necessities  (/). 

A  mortgagee  in  possession  has  a  right  to  add  to  his  debt  any 
sums  he  may  be  compelled  to  pay  for  arrears  of  rent,  or  for 
maintaining  the  title  to  the  estate,  or  for  re-building  the  pre- 
mises, or  for  necessary  repairs,  or  the  expenses  of  collecting 
the  rents  or  renewing  a  renewable  leasehold,  with  interest 
from  the  time  the  sums  were  advanced.  But  the  mortgagee 
not  being  allowed  any  advantage  beyond  his  principal  and 
interest,  he  cannot  by  contract  or  otherwise  entitle  himself 
to  make  any  charge  for  management  (gr).  Hence  also  he  is  not 
allowed  to  make  any  charge  as  receiver,  if  he  himseKhas  per- 
sonally received  the  rents,  even  though  it  may  have  been 
agreed  that  he  should  be  paid  for  his  trouble  in  receiving 
them,  and  though  a  receiver  might  have  been  employed  at  the 
expense  of  the  mortgagor.  And  before  the  stat  23  &  24  Vict 
c.  145,  s.  17(A),  and  independently  of  any  express  agreement^ 
it  was  only  where  the  owner  himself,  in  the  ordinary  course 
of  management,  would  have  had  to  employ  one,  that  the 
mortgagee  was  entitled  to  employ  a  baiHfif  or  receiver,  unless 
with  the  sanction  of  the  mortgagor  (t). 

A  mortgagee  of  a  West  India  estate  may  stipulate  that 
the  consignments  shall  be  made  to  him.  And,  if  out  of 
possession,  he  may  take  a  certain  reward  for  the  manage* 
ment  of  the  estate,  provided  he  do  not  make  that  employ- 
ment a  condition.  But  when  he  takes  possession,  he  is  not  at 
liberty  to  charge  the  mortgagor,  whom  he  has  ousted,  for 
the  trouble  he  takes  on  his  own  account ;  and  he  cannot 
charge  or  stipulate  for  commission  on  consignments,  insur* 
ance,  and  the  like,  but  stands  in  the  position  of  a  mort* 
gagee  in  possession  of  an  English  estate  (k). 


if)  2  Spence'8  Eq.  Jnr.  632. 
{ff)  2  Spence's  £q.  Jur.  649,  650, 
653 ;  Coote  Hortg.  8rd  ed.  343— 4« 
(h)  See  infhu  p.  891. 


(t)  2  Spence'8  Eq.  Jar.  807. 
{h)  2   Spenoe*a   Eq.    Jan   680; 
Coote  Hortg.  3rd  ed.  348* 
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As  a- mortgagee  is  not  allowed  any  advantage  beyond  Pt.iLT.io, 
securing  his  principal  and  interest,  where  an  advowson  is 


mortgaged,  and  the  living  becomes  vacant  prior  to  the  fore-  "•orow- 
closure,  the  mortgagee  is  compellable  in  equity  to  present 
the  nominee  of  the  mortgagor ;  even  although  nothing  but 
the  advowson  be  mortgaged,  and  the  deed  contain  a  cove- 
nant that  on  any  avoidance  the  mortgagee  shall  present. 
But  he  may  pray  a  sale  of  the  advowson  (Q. 

The  mortgagee  may  stipulate  for  the  option  of  pre-emp-  Preemption, 
tion,  in  case  the  mortgagor  should  determine  to  sell  (m). 

A  mortgagee  is  not  bound  to  produce  his  mortgage  Prodoction 

of  d6odB  by 

deed,  or  indeed  any  of  the  deeds  in  his  possession,  to  the  »  mortgi«ee. 
mortgagor  or  any  person  claiming  under  him,  until  pay- 
ment of  the  principal  and  interest  due  and  his  costs,  though 
the  application  be  made  bon&  fide,  only  to  obtain  informa- 
tion with  a  view  to  paying  off  the  mortgage  (n). 

As  an  incident  to  the  right  of  a  mortgagee,  he  is  at  Rigbtof 
liberty  to  devise  the  legal  estate  in  the  mortgaged  property  todeTijothe 
to  trustees,  if  he   thinks  fit,  instead  of  allowing  it  to 
descend  to  his  heir  at  law ;  and  the  mortgagor  must  bear 
the  costs  of  obtaining  a  re-conveyance,  although  they  may 
have  been  increased  by  such  devise  (o). 

If  a  mortgagee  in  possession  turns  out  or  refuses  to  Mortgagee 

^eotlng  or 

accept  a  responsible  tenant,  he  is  liable  for  any  loss  occa-  nftuing 
sioned  thereby  (j>). 

Both  at  law  and  in  equity,  in  the  absence  of  particular  Priority* 
circumstances,  statutes,  judgments,  and  recognizances,  all 
rank  according  to  their  dates  (g).    And  so  in  equity  do 
equitable  charges  of  every  kind,  where  the  equities  are 
equal  in  all  other  respects  than  that  of  priority  of  time  (r)» 

(0  Coote  Mortg.  8rd  ed.  88,  867 ;  Coote  Mortg.  8rd  ed.  845,  868. 

2  Spenoe'B  Eq.  Jar.  629 ;  8  Cnxiee  (o)  2  Spenee's  Eq.  Jar.  669. 

T.  21,  c  2,  §  35.  (p)  2  Spence's  Eq.  Jar.  806. 

(m)  2   Spence'ii  Eq.    Jar.   631 ;  (q)  2    Spenoe'g   Eq.   Jar.    727  ,* 

Coote  Mortg.  8rd  ed.  14.  Coote  Mortg.  8rd  ed.  410. 

(n)  2  Spence's  Eq.  Jur.   655;  (r)  2  Spence'a  Eq.  Jar.  727^  82; 
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^ckf^  fci^  But  if  a  third  incumbrancer  by  mortgage,  without  notice 

of  a  second  incumbrance  at  the  time  of  lending  his  money, 

should  purchase  the  first  legal  mortgage,  judgment,  statute, 
or  recognizance,  even  after  notice  of  the  second  mortgage, 
so  as  to  acquire  the  legal  title,  and  should  hold  both 
securities  in  his  own  right,  equity  will  tack  both  incum- 
brances together  in  his  favour ;  so  that  the  second  mort^ 
gagee  will  not  be  permitted  to  redeem  the  fiist,  without 
redeeming  the  third  also ;  on  the  principle,  that  where  the 
equities  are  equal,  the  law  shall  prevail.  But  if  a  puisne 
creditor,  by  judgment,  statute,  or  recognizance,  should  buy 
in  a  prior  mortgage,  he  would  not  be  allowed  to  tack  his 
judgment  to  such  mortgage,  so  as  to  cut  out  or  postpone  a 
mesne  mortgage ;  because  he  did  not  originally  advance 
his  money  on  the  immediate  credit  of  the  land,  and  by  his 
judgment,  he  did  not  acquire  any  right  in  the  land,  but 
before  the  statute  1  &  2  Vict.  c.  110,  only  a  lien  on  the 
land,  which  might  or  might  not  be  enforced  on  it  (s) ; 
although  now,  under  the  13th  section  of  that  Act,  a  judg- 
ment will  operate  as  a  charge  on  real  estate,  except  as 
regards  purchasers,  mortgagees,  or  creditors,  who  became 
such  before  the  tinae  for  the  commencement  of  the  Act, 
and  except  so  far  as  the  stat.  23  &  24  Vict  a  38,  s.  1,  and 
27  &  28  Vict.  c.  112,  aflfect  the  case. 

Upon  the  principle,  that,  where  the  equities  are  equal, 
the  law  shall  prevail,  if  a  first  mortgagee,,  who  has  the 
legal  estate,  or  the  better  right  to  call  for  it,  lends  to  the 
mortgagor  a  further  sum  on  another  mortgage,  or  on  a 
statute  or  judgment^  or  even  if  he  lends  a  further  sum  on 
note,  and  it  is  distinctly  agreed  at  the  time  to  be  on  the 


Coote  Mortg.  8rd  ed.  410  ;  remarks  784,  785,  787,  740 ;  Coote  Mortg. 

of  y.-C.  KinderOey  in  RiM  t.  Rice,  Srd  ed.  209,  210,  388,   885,  889, 

2  Drewry,  78.  408,  407,  408 ;  Spencer  t.  Peamm, 

(«)  See  Story'f  Eq.  Jur.  §  412—  24  Beay.  266  ;  bat  see  2  Spence's 

416,  418,  421 ;  2  Spence's  Eq.  Jur.  Eq.  Jur.  722,  723. 
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security  of  the  mortgaged  property,  he  will  be  entitled  to  ^^'^^^^' 

retain  tUl  both  sums  are  paid,  as  against  a  mesne  mort-  

gage,  of  which  he  had  no  notice  at  the  time  of  the  further 
advance  (£).  Indeed,  it  may  be  stated  more  generally,  that 
if  a  mortgagee  has  the  legal  estate,  and  makes  a  further 
advance,  without  notice  of  any  claim  adverse  to  his  title, 
he  is  entitled  to  tack  the  further  advance  to  the  original 
mortgage  as  against  any  such  adverse  claim  (u).  But  where 
a  first  mortgage  extends  to  future  advances,  further  ad- 
vances made  by  the  first  mortgagee,  after  notice  of  the 
second  mortgage,  have  no  priority  over  the  latter,  even 
though  the  second  mortgagee  had  notice  of  the  nature  of 
the  first  mortgage  (x).  And  if  a  transferee  of  a  first  mort- 
gage advances  a  further  sum,  he  cannot  tack  it  as  against 
an  equitable  mortgage  subsequent  to  the  original  first 
mortgage,  of  which  equitable  mortgage  the  original  first 
mortgagee  had  notice,  though  the  transferee  had  no  notice 
of  it  (y). 

A  statute  or  judgment  creditor  who  is  the  first  incum- 
brancer, cannot,  by  buying  a  subsequent  mortgage,  tack 
it  to  his  statute  or  judgment,  because  he  did  not  advance 
his  money  on  the  immediate  credit  of  the  land  (z).  And 
a  prior  mortgagee,  having  a  bond  debt  (which  per  se  is 
not  a  charge  on  land),  whether  prior  or  subsequent  to  his 
mortgage,  cannot  tack  it  against  any  intervening  incum- 
brancer of  a  superior  rank  between  his  bond  and  mortgage, 
or  against  other  creditors,  or  even  against  the  mortgagor 
himself,  or  a  purchaser  of  the  equity  of  redemption,  but 
only  (to  avoid  circuity  of  action)  against  the  heir  or  bene- 


(()  Sioiy'8  Eq.  Jor.  §  417,  and  («)  ^oU  y.  HopJoinam,  25  Beay. 

nota ;  2  Spenoe's  Eq.  Jar.  721, 785,  461 ;  8  D.  &  J.  177 ;  9  H.  L.  Oas. 

789 ;  Coote  Mortg.  8rd  ed.  409, 410 ;  514. 

ToBsdl  Y.  8mkh^  2  D.&  J.  718.  (y)  Peate  y.  Jachon,  L.  B.  8  Ch« 

(if)  Young  t.  Young,  L.  B.  8  £q.  Ap.  576. 

801.  (i)  2  Spencers  Eq.  Jar.  740» 
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Pt, 


P.1I.  T.  10,  ficial  devisee,  if  in  the  bond  the  heirs  are  expressly  bound  (a). 

>H-    4|    B(    la 

And  as  copyholds,  prior  to  the  stat.  1  &  2  Vict.  c.  110, 
were  not  liable  at  law  to  an  extent,  a  judgment  debt  could 
not  be  tacked  to  a  mortgage  of  copyhold  land  (b). 

When  a  puisne  mortgagee  has  bought  in  a  prior  in- 
,cumbrance,  but  the  legal  estate  is  vested  in  a  trustee,  or 
the  puisne  mortgagee  has  not  obtained  the  legal  title,  or 
he  takes  in  autre  droit,  the  incumbrances  are  paid  in  the 
order  of  their  priority  in  point  of  time,  according  to  the 
maxim.  Qui  prior  est  tempore,  potior  est  in  jure,  and  the 
pnnciple  that  he  who  has  the  better  right  to  call  for  the 
legal  title,  or  for  its  protection,  shall  prevail  (c). 

Where  a  first  mortgagee  voluntarily,  distinctly,  and  un- 
justifiably, through  fraud  or  gross  negligence,  allows  the 
mortgagor  to  retain  the  title  deeds,  or  allows  the  mortgagor 
to  get  possession  of  them,  he  will  be  postponed  to  a  subse- 
quent mortgagee  or  purchaser,  without  notice  of  the  prior 
mortgage.  But  the  onus  of  proving  this  fraud  or  gross 
negligence  is  on  the  person  seeking  to  postpone  the 
other  (d).  If  a  person  taking  a  legal  mortgage,  leaves 
the  deeds  with  the  mortgagor,  not  through  neglect  or 
fraud,  but  with  the  intent  of  enabling  him  to  raise  a 
specific  sum  which  is  to  take  precedence  of  the  legal 
mortgage,  such  legal  mortgagee  cannot,  as  against  the  sub- 
sequent mortgagees,  complain,  or  assert  his  priority,  if, 
instead  of  that  sum,  the  mortgagor  raises  a  much  larger 
sum  ;  because  he  has  himself  put  it  into  the  power  of  the 
mortgagor  to  raise  any  sum  the  mortgagor  pleases  (e)»    But 


Postpone- 
ment of  a 
prior  mort- 
gagee, 
ludepen- 
dODily  of 
tackiog. 


(a)  Story's  Eq.  Jur.  §  418 ;  2 
Spencels  Eq.  Jur.  723—725,  735 ; 
Coote  Mortg.  3rd  ed.  393. 

(&)  Coote  Mortg.  drd  ed.  389. 

(e)  Story's   Eq.  Jur.   §    419;    2 
Spence's  Eq.  Jnr.  745. 
*    (d)  Story's  Eq.  Jur.  §  393,  and 
see  §  1010  ;  2  Spcnoe's  Eq.  Jnr.  766, 
767  ;*  Finch  t.  Shaw,  19  Beay.  500 ; 


S.  C.  nom.  Colyer  y.  Finch,  5  H.  L. 
Cas.  905  ;  Carter  y.  Carter,  3  K  &  J. 
617,  646—8 ;  JSspin  y.  Pemberton,  4 
Drewiy,  383 ;  IhwUi  y.  Saunders,  2 
Hem.  &  Mil.  242 ;  Layard  y.  Maud, 
L.  B.  4  Eq.  397. 

(e)  Perry  Berrick  y.  AUwood,  25 
3eay.  205  ;  2  1).  &  J.  21.  See  also 
Lloyd  y.  Atiwood,  8  D.  &  J.  614. 
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* 

if  a  mortgagor  delivers  to  a  person  to  whom  he  has  made  a  ^-^^'i^-  \^' 

legal  mortgage,  a  parcel  of  deeds,  which  by  an  endorse-  

merit  purports  to  contain  the  title  deeds  of  the  mortgaged 
property,  and  the  mortgagee  does  not  open  the  parcel  to 
ascertain  whether  it  did  contain  those  deeds,  and  the  mdrt- 
gagor  afterwards  sells  and  conveys  the  property  to  a  pur- 
chaser, the  neglect  of  the  mortgagee  to  ascertain  whether 
the  parcel  did  contain  the  deeds  is  not  such  negligence  as 
to  constitute  a  ground  of  postponing  the  mortgagee,  who 
had  the  legal  estate,  to  the  purchaser  (/).  If  a  first  mort- 
gagee conceals  his  mortgage  from  a  person  who,  as  he 
knows,  is  about  to  lend  money  to  the  mortgagor,  he  will  b^ 
postponed  to  such  person  (g).  And  if.  a  prior  incum- 
brancer on  real  estate  devised  in  trust  for  sale  omits  to 
give  notice  to  the  trustee  before  notice  is  given  of  a  subse- 
quent incumbrance,  he  will  be  postponed  to  the  subsequent 
incumbrancer  (A).  But  a  mortgagee  of  an  equitable  estate 
in  land  not  directed  to  be  sold  has  no  occasion  to  ffive 
notice  to  the  trustees,  either  to  complete  his  title  as  against 
his  mortgagor,  or  to  secure  to  himself  his  priority  against 
subsequent  incumbrancers  (i).  A  declaration  of  trust  of  ♦ 
an  outstanding  term,  accompanied  by  a  delivery  of  the 
deeds  creating  and  continuing  the  term,  has  been  held  to 
give  a  subsequent  incumbrancer  a  better  equity  than  a 
mere  declaration  of  trust  taken  by  a  prior  incum- 
brancer (A).  And  if  the  first  incumbrancer  has  a  de- 
claration of  trust  only  by  the  borrower,  and  none  by 
the  trustee,  and  the  second  incumbrancer  has  a  formal 
mortgage  of  the  equity  of  redemption,  and  the  trustee 

(/)  Sunt  V.  Elmet,  28  Beav.  681 ;  Cofiip,  v.  BUey,  1  Gi£  371. 
2D.  F.  &J.  578.  (t)  2   Spenoe's  Eq.   Jur.    764; 

{g)  Story's   Eq.  Jur.  §  890;   2  Coota  Hortg.  8id   ed.    210,  416; 

Spence's  Eq.  Jur.  782,  766;  Coote  Rooper  y.  HarrUon,  2  K.  &  J.  86. 
Mortg.  8rd  ed.  415.  (h)  Story's  £q.  Jur.  §  421  b,  and 

(A)  Lee  r.  HowUU^  2  K.  &  J.  581 ;  note ;  2  Spence's  Eq.  Jur.  729. 
CoTitcHidaJted  Inveshnent    Insurance 

QQ 
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i^r.u.T.io,  i8  a  party  to  that  deed,  and  declares  himself  to  be  a 
trustee  for  the  second  inoumbrancer,    the    second  will 

have  a  better  eqidty  to  call  for  the  legal  estate  than 

the  first  (0* 
HortfftgM't       3.  As  to  the  remedies  to  secure  the  discharge  of  the 

ramedles. 

FardMuro.  mortgage,  where  there  is  no  power  of  sale  in  the  deed,  a 
bill  for  a  foreclosure  is,  in  common  cases,  deemed  the  ap- 
propriate and  exclusive  remedy  (m) ;  but  by  the  stat  15  & 
16  Vict  0.  86,  s.  48,  on  a  foreclosure  suit  being  instituted, 
the  Court  may  now  direct  a  sale. 

A  decree  of  foreclosure  on  a  mortgage  cannot  be  obtained 
imtil  the  estate  has  become  forfeited  at  law  by  breach  of 
the  condition.  A  default  in  payment  of  a  half-year's 
interest  on  the  appointed  day  will  be  a  sufficient  breach  of 
condition  to  enable  the  mortgagee  to  foreclose  (n). 

An  immediate  mortgagee  is  entitled  to  file  a  bill  of  fore- 
closure against  the  mortgagor  and  the  subsequent  mort- 
gagees (o).  A  person  entitled  to  a  paxt  only  of  the  mort- 
gage money  cannot  file  a  bill  to  foreclose  a  portion  of  the 
estate  (p).  A  bill  of  foreclosure  may  be  filed  notwith- 
standing a  decree  for  redemption ;  for  the  mortgagor  may 
make  default  ^).  Where  a  decree  of  foreclosure  is  made 
against  an  infant  heir  or  devisee  of  the  mortgagor,  the 
infant  has  a  year  and  a  day  to  show  cause  against  the 
decree  on  his  coming  of  age ;  but  he  can  only  do  this  by 
showing  error  in  the  decree  or  falsifying  the  accounts  for 
fraud  or  error  (r). 

A  foreclosure  suit  cannot  be  brought  but  within  twenty 
years  after  the  right  to  bring  such  suit  first  accrued,  or 
within  twenty  years  after  the  last  payment  of  any  part  of 
the  principal  money  or  interest  («). 

(J)  2  Spenoo'a  Eq.  Jar.  789.  (2)  Id.  675. 

(m)  Story'B  Eq.  Jur.  1 1026.  (r)  2  Spenoe'B  Eq.  Jur.  680,  681. 

(n)  Coote  KoTig.  8id  e<L  497.  («)  See  Btat.  8  ft  4  WiU.  4,  c.  27, 

(0)  8  Spenoe's  Rq.  Jar.  674.  ■.  2,  and  ftot.  7  WUL  4  ft  1  Yiot. 

{p)  Id.  ib.  0.  28. 
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^H^2  8  if'  ^^^  without  his  concurrence,  unless  that  is  made  a  condi- 
tion  (c).  And  the  concurrence  of  the  mortgagor  cannot  be 
required  by  a  purchaser,  although  there  be  an  express 
covenant  on  his  part  to  join  in  the  sale  (d). 

Where  the  surplus  produce  on  the  execution  of  a  power 
of  sale  in  a  mortgage  in  fee  is  directed  to  be  paid  to  the 
mortgagor,  his  executors,  &c.,  this  is  not  of  itself  a  con- 
version of  the  equity  of  redemption  into  personal  estate.  If 
the  sale  takes  place  in  the  lifetime  of  the  mortgagor,  the 
surplus  is  personal  estate ;  but  if  he  dies  before  the  sale  is 
made,  the  equity  of  redemption  descends  to  the  heir,  and 
he  is  entitled  to  the  surplus  (e). 

A  trustee  for  sale  cannot  become  the  purchaser  (/).  But 
a  second  mortgagee  may  buy  under  a  power  of  sale  from 
the  first  mortgagee  ;  and  in  such  case,  he  will  obtain,  as 
against  the  mortgagor,  an  irredeemable  title  to  the  pro- 
perty (ff). 

A  power  of  sale  in  a  mortgage  deed  may  be  exercised  by 
selling  for  a  sum  not  paid  down  at  the  time,  but  allowed 
to  remain  on  mortgage,  and  by  conveying  to  a  trustee  in 
trust  to  sell  and  pay  the  money,  if  the  purchaser  should 
make  default ;  the  mortgagee  who  so  exercises  such  power, 
of  course,  giving  credit  to  the  mortgagor  for  the  whole 
moitgage  money,  as  if  paid  dovni  at  the  time  (A). 

Where  there  are  several  incumbrancers,  a  decree  for  sale 
of  an  incumbered  estate  does  not  alter  the  relative  rights 
of  the  parties  :  the  purchase  money  is  substituted  for  the 
estate  (i). 

(c)  2  Spence's  £q.  Jur.  685  ;  New-         {ff)  Parhimon    r.    Hcmbwy,    1 
man  y.  Sdfe,  88  Bear.  522.  Drew.  &  Sm.  148 ;  Shaw  y.  Bunny ^ 

(d)  Goote  Mortg.  8rd  ed.  127.  88  Beav.  494;  2  B.  J.  &  S.  468; 

(e)  2  Spence's  Eq.  Jnr.  686 ;  Coote      Kirhioood  y.  Th4m^^9(m,  2  Hem.  & 
Mortg.  8rd  ed.  180.  Mil.  892 ;  2  D.  J.  &  S.  618. 

(J )  2  Spence's   Eq.    Jur.    686 ;  (A)  TkurUyw  y.  Macketon,  L.  R. 

Turner,  L. X,  in  Parkinson  y.  Han"      4  Q.  B.  97. 
5ttry,  2  D.  J.  &  S.  450.  (t)  2  Spence's  Eq.  Jur.  678. 
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By  the  stat  23  &  24  Vict.  c.  145  (A),  after  reciting  that  pt.u  t.iq, 

v/n«  Mf  »•  Xc 

"  certain  powers  and  provisions  which  it  is  now  usual  to  

^  Enactments 

insert  in  settlements,  mortgages,  wills,  and  other  instru-  ^^^^^i^^^ 

ments  should  be  made  incident  to  the  estates  of  the  persons  ®  ^*^' 

interested,  so  as  to  dispense  with  the  necessity  of  inserting 

the  same  in  terms  in  every  such  instrument ;"  it  is  enacted 

by  s,  11,  "that  where  any  principal  money  is  secured  or 

charged  by  deed  on  any  hereditaments  of  any  tenure,  or  on 

any  interest  therein,  the  person  to  whom  such  money  shall 

for  the  time  being  be  payable,  his  executora,  administrators, 

and  assigns,  shall,  at  any  time  after  the  expiration  of  one 

year  from  the  time  when  such  principal  money  shall  have 

become  payable,  according  to  the  terms  of  the  deed,  or 

after  any  interest  on  such  principal  money  shall  have  been 

in  arrear  for  six  months,  or  after  any  omission  to  pay  any 

premium  on  any  insurance  which  by  the  terms  of  the  deed 

ought  to  be  paid  by  the  person  entitled  to  the  property 

subject  to  the  charge,  have  the  following  powers,  to  the 

same  extent  (but  no  more)  as  if  they  had  been  in  terms 

conferred  by  the  person  creating  the  charge ;  namely,  1st. 

A  power  to  sell  or  concur  with  any  other  person  in  selling  gi^Jng* 

the  whole  or  any  part  of  the  property  by  public  auction  or  ^^» 

private  contract,  subject  to  any  reasonable  conditions  he 

may  think  fit  to  make,  and  to  rescind  or  vary  contracts  for 

sale,  or  buy  in  and  re-sell  the  property,  from  time  to  time, 


werto 


nBue, 


in  like  manner :  2nd.  A  power  to  jnsure  and  keep  insured  ^ 
from  loss  or  damage  by  fire  the  whole  or  any  part  of  the 
property  (whether  aflBxed  to  the  freehold  or  not)  which  is 
in  its  nature  insurable,  and  to  add  the  premiums  paid  for 
any  such  insurance  to  the  principal  money  secured  at  the 
same  rate  of  interest :  3rd.  A  power  to  appoint  or  obtain  power  to 
the  appointment  of  a  receiver  of  the  rents  and  profits  of  wcdrcr. 
the  whole  or  any  part  of  the  property  in  manner  herein- 
after mentioned.'' 

(k)  But  Bee  88.  31*-4,  infra,  Part  lY.  T.  1,  c.  2* 
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Fff.ILT.10, 
Ch.  S,  b.  1. ' 

Recelptefiur 

purchasa 

monej 

■ufflciieiit 

dltebargef. 


Notice  to  be 
given  before 
sale:  bat 
pnrauuer 
reUered  ftom 
inquiry  aa  to 
dnnun* 
Btanoeeof 
aale. 


Application 

oiparchaBe- 

money. 


CoDTeyanoe 
to  the 
pnrchaaer. 


"  Receipts  for  purchase  money  given  by  the  person  or 
persons  exercising  the  power  of  sale  hereby  conferred  shall 
be  sufficient  discharges  to  the  purchasers^  who  shall  not  be 
bound  to  see  to  the  application  of  such  purchase  money  " 
(s.  12). 

"  No  such  sale  as  aforesaid  shall  be  made  until  after  six 
months'  notice  in  writing  given  to  the  person  or  one  of  the 
persons  entitled  to  the  property  subject  to  the  charge^  or 
affixed  on  some  conspicuous  part  of  such  property  ;  but 
when  a  sale  has  been  effected  in  professed  exercise  of  the 
powers  hereby  conferred,  the  title  of  the  purchaser  shall 
not  be  liable  to  be  impeached  on  the  ground  that  no  case 
had  arisen  to  authorise  the  exercise  of  such  power,  or  that 
no  such  notice  as  aforesaid  had  been  given ;  but  any  person 
damnified  by  any  such  imauthorised  exercise  of  such  power 
shall  have  his  remedy  in  damages  against  the  person  selling^' 
(s.  13). 

"The  money  arising  by  any  sale  effected  as  aforesaid 
shall  be  applied  by  the  person  receiving  the  same  as 
follows ;  first,  in  payment  of  all  the  expenses  incident  to 
the  sale  or  incurred  in  any  attempted  sale ;  secondly,  in 
discharge  of  aU  interest  and  costs  then  due  in  respect  of 
the  charge  in  consequence  whereof  the  sale  was  made ;  and, 
thirdly,  in  discharge  of  all  the  principal  moneys  then  due 
in  respect  of  such  charge ;  and  the  residue  of  such  money 
shall  be  paid  to  the  person  entitled  to  the  property  subject 
to  the  charge,  his  heirs,  executors,  administrators,  or  assigns, 
as  the  case  may  be"  (s.  14). 

"  The  person  exercising  the  power  of  sale  hereby  con- 
ferred shedl  have  power  by  deed  to  convey  or  assign  to  and 
vest  in  the  purchaser  the  property  sold,  for  ell  the  estate  and 
interest  therein,  which  the  person  who  created  the  chaige 
had  power  to  dispose  of,  except  that  in  the  case  of  copyhold 
hereditaments  the  beneficial  interest  only  shall  be  con- 
veyed to  and  vested  in  the  purchaser  by  such  deed"  (s.  15). 
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"  At  any  time  after  the  power  of  sale  hereby  conferred  ^^^^  \^' 
shall  have  become  exercisable,  the  person  entitled  to  exer-  q^„^ 


dse  the  same  shall  be  entitled  to  demand  and  recover,  ^u^ruSe 
from  the  person  entitled  to  the  property  subject  to  the  conTeyLoe 
charge,  aU  the  deeds  and  documents  in  his  possession  or  etute. 
power  relating  to  the  same  property,  or  to  the  title  thereto, 
which  he  would  have  been  entitled  to  demand  and  recover 
if  the  same  property  had  been  conveyed,  appointed,  sur- 
rendered, or  assigned  to  and  were  then  vested  in  him  for 
all  the  estate  and  interest  which  the  person  creating  the 
charge  had  power  to  dispose  of ;  and  where  the  legal  estate 
shall  be  outstanding  in  a  trustee,  the  person  entitled  to  a 
charge  created  by  a  person  equitably  entitled,  or  any  pur- 
chaser from   such  person,  shall  be  entitled  to  call  for  a 
conveyance  of  the  legal  estate  to  the  same  extent  as  the 
person  creating  the  charge  could  have  called  for  such  a 
conveyance  if  the  charge  had  not  been  made"  (s.  16). 

'*  Any  person  entitled  to  appoint  or  obtain  the  appoint-  Appoint- 
ment of  a  receiver  as  aforesaid  may  from  time  to  time,  if  notirw. 
any  person  or  persons  has  or  have  been  named  in  the  deed 
of  charge  for  that  purpose,  appoint  such  person  or  any  one 
of  such  persons  to  be  receiver,  or  if  no  person  be  so  named, 
then  may,  by  writing  delivered  to  the  person  or  any  one  of 
the  persons  entitled  to  the  property  subject  to  the  charge, 
or  affixed  on  some  conspicuous  part  of  the  property,  require 
such  last-mentioned  person  or  persons  to  appoint  a  fit  and 
proper  person  as  receiver,  and  if  no  such  appointment  be 
made  within  ten  days  after  such  requisition,  then  may  in 
writing  appoint  any  person  he  may  think  fit"  (s.  17). 

'*  Every  receiver  appointed  as  aforesaid  shall  be  deemed  ^Jj' 
to  be  the  agent  of  the  person  entitled  to  the  property  ^rS?*'^* 
subject  to  the  charge,  who  shall  be  solely  responsible  for  "**'*»'«*• 
his  acts  or  defaults^  unless  otherwise  provided  for  in  the 
eharga"  (s.  18). 

f *  Every  receiver  appointed  as  aforesaid  shall  have  power  ^SSSnf 
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Pf.ILT.lO, 
Ch.  i,  a.  1. 


Remoral  of 
receirersaud 
appolatment 
of  otben. 


Reoeirer  to 
reoeirea 
oommiMion 
not  exceed- 
ing llTe  per 
cent. 


ReoeiTerto 
insnre,  if 
required. 


Appllcatioo 
ormoDeys 
received  bj 
him. 


to  demand  and  recover  and  give  efifectual  receipts  for  all 
the  rents,  issues,  and  profits  of  the  property  of  which  he  is 
appointed  receiver,  by  action,  suit,  distress,  or  otherwise, 
in  the  name  either  of  the  person  entitled  to  the  property 
subject  to  the  charge,  or  of  the  person  entitled  to  the  money 
secured  by  the  charge,  to  the  full  extent  of  the  estate  or 
interest  which  the  person  who  created  the  charge  had  power 
to  dispose  of"  (s.  19). 

"  Every  receiver  appointed  as  aforesaid  may  be  removed 
by  the  like  authority  or  on  the  like  requisition  as  before 
provided  with  respect  to  the  original  appointment  of  a 
receiver,  and  new  receivers  may  be  appointed  from  time  to 
time  "  (s.  20). 

"  Every  receiver  appointed  as  aforesaid  shall  be  entitled 
to  retain  out  of  any  money  received  by  him,  in  lieu  of  all 
costs,  charges,  and  expenses  whatsoever,  such  a  commission 
not  exceeding  five  per  centum  on  the  gross  amount  of  all 
money  received,  as  shall  be  specified  in  his  appointment, 
and  if  no  amount  shall  be  so  specified,  then  five  per  centum 
on  such  gross  amount"  (s.  21). 

"  Every  receiver  appointed  as  aforesaid  shall,  if  so  di- 
rected in  writing  by  the  person  entitled  to  the  money 
secured  by  the  charge,  insure  and  keep  insured  from  loss 
or  damage  by  fire,  out  of  the  money  received  by  him,  the 
whole  or  any  part  of  the  property  included  in  the  charge 
(whether  affixed  to  the  freehold  or  not)  which  is  in  its 
nature  insurable  "  (s.  22). 

"Every  receiver  appointed  as  aforesaid  shall  pay  and 
apply  all  the  money  received  by  him  in  the  first  place  in 
discharge  of  all  taxes,  rates,  and  assessments  whatsoever, 
and  in  payment  of  his  conmiission  as  aforesaid,  and  of  the 
premiums  on  the  insurances,  if  any,  and  in  the  next  place 
in  pa3nnent  of  all  the  interest  accruing  due  in  respect  of 
any  principal  money  then  chai'ged  on  the  property  over 
which  he  is  receiver,  or  on  any  part  thereof,  and,  subject 
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as  aforesaid,  shall  pay  all  the  residue  of  such  money  to  ij;-  ^  t.  lo. 

the  person  for  the  time  being  entitled  to  the  property  sub-  

ject  to  the  charge,  his  executors,  administrators,  or  assigns" 
(s.  23). 

"The  powers  and  provisions  contained  in  this  part  of  TUipartto 
this  Act  relate  only  to  mortgages  or  charges  made  to  secure  ^yjf**^ 
money  advanced  or  to  be  advanced  by  way  of  loan,  or  to  "i^*^ 
secure  an  existing  or  future  debt "  (s.  24). 

The  Court  will  not  prevent  a  mortgagee  from  using  all  ^J^JJ^df 
the  remedies  belonging  to  his  character  of  mortgagee,  and  ™"^*«"«^' 
exercising  all  the  powers  that  are  given  to  him,  as  and 
when  he  pleases,  even  concurrently  (Z).  A  power  of  sale 
is  only  an  additional  remedy,  and  therefore  does  not  inter- 
fere with  the  right  of  the  mortgagee  to  foreclosure  (m).  If 
a  debt  is  secured  by  a  mortgage  of  real  estate,  and  also  by 
covenant,  and  collaterally  by  bond>  the  mortgagee  may 
pursue  all  his  remedies  at  the  same  time.  If  he  obtains  full 
payment  on  the  bond  or  covenant,  the  mortgagor  is,  by  the 
fact  of  pajmient,  entitled  to  the  estate,  and  foreclosure  is 
prevented  or  not  allowed.  But  if  the  mortgagee  obtains 
only  part  payment  on  the  bond  or  covenant,  he  may  go  on 
with  his  foreclosure  suit,  and,  giving  credit  in  account  for 
what  he  has  recovered  on  the  bond  or  covenant,  he  may 
foreclose  for  non-payment  of  the  remainder.  On  the  other 
hand,  if  he  obtains  a  foreclosure  first,  and  alleges  that  the 
value  of  the  estate  is  not  sufficient  to  satisfy  the  debt,  he  is 
not  absolutely  precluded  from  suing  on  the  bond  or  cove- 
nant ;  but  it  is  held  that  by  doing  so,  he  gives  to  the 
mortgagor  a  renewed  right  to  redeem,  or,  in  other  words, 
opens  the  foreclosure ;  and  consequently,  upon  the  com- 
mencement of  an  action  against  the  mortgagor  on  the  bond 
after  foreclosure,  he  may  file  a  bill  for  redemption,  and 
upon  payment  of  the  whole  debt  secured  by  the  mortgage, 

(/)  2  Spenoe'B  £q.  Jur.  634,  6i6.       (m)  2  Spenoe's  £q.  Jur.  636. 
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'cb^iVl   ^®  ^  entitled  to  have  the  estate  back  again,  and  the 

securities  given  up.    After  foreclosure,  therefore,  the  Court 

will  not  restrain  the  mortgagee  from  suing  on  the  bond, 
provided  he  retains  the  mortgaged  estate  in  his  own  power, 
ready  to  be  redeemed,  in  case  the  mortgagor  should  think 
fit  to  avail  himself  of  the  opening  of  the  foreclosure  (n). 

But  if  a  mortgagee  so  deals  with  the  mortgaged  estate, 
as  to  render  it  impossible  for  him  to  restore  it  on  full  pay- 
ment, the  Court  will  prevent  his  suing  at  law  to  recover  the 
mortgage  money :  as  where  the  mortgagee  joins  in  an  aliena- 
tion of  the  estate,  without  receiving  the  purchase  money  (o). 
ra.  AtojK».      III.  We  have  already  seen  that  as  long  as  the  mort- 

gOr  S  6StaM 

and  rights,  gagor  coutiuues  in  possession,  he  has  a  right  of  redemp- 
tion, even  at  law,  under  the  stai  15  &  16  Vict.  c.  76,  ss.  219, 
220,  if  an  action  of  ejectment  is  brought  against  him,  and 
no  suit  for  redemption  or  foreclosure  is  pending  in  a  court 
of  equity.  And  until  foreclosure,  the  mortgagor,  whether 
in  possession  or  not,  is  considered  in  equity  as  substan- 
tially the  owner  of  the  estate,  though  his  ownership  is 
subject  to  restrictions  for  the  protection  of  the  mortgagee. 

^tnption.  Hence,  if  the  mortgagor  applies  to  be  allowed  to  redeem, 
before  the  right  of  redemption  is  lost  by  a  lapse  of  twenty 
years,  during  which  no  acknowledgment  has  been  made 
by  the  mortgagee  of  the  mortgagor's  title  or  of  his  right  of 
redemption,  the  mortgagee  will  then  be  treated  as  a  trustee 
for  the  mortgagor,  inasmuch  as  he  will  be  compelled  to  re- 
convey  the  estate,  and  account  for  every  kind  of  profit  that 
he  has  made  in  the  ordinary  way,  or  which,  but  for  his 
wiKul  default,  he  might  have  made  (p).  This  is  termed 
an  equity  of  redemption. 

An  equity  of  redemption  is  so  inseparable  an  incident 

(ti)  2  Spence'sEq.  Jur.  682.  1018, 1028  »;  and  8  &  4  WUl.  i, 

(o)  Pcdmer  t.  Hendrie^  27  fieav.  c.  27,  b.  28 ;  2  Spence'a  Eq.  Jur. 

849.  644,    645,   648,   710,  806;  Coote 

(f>)  See  BtoiT's  £q.  Jar.  i  1016,  Hortg.  8rd  ed.  845. 
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to  a  mortgage,  that  it  cannot  be  disannexed  from  such  ^y^jj^J*' 
a  transaction,  or  controlled  even  by  an  express  agree- 
ment  (y). 

It  may  be  considered  as  an  almost  universal  rule,  that, 
in  order  to  protect  the  debtor  against  oppression  by  the 
creditor,  wherever  a  conveyance  or  assignment  of  an  estate 
is  originally  intended  as  a  security  for  money,  whether  this 
intention  appears  on  the  deed  itseK  or  by  any  other  instru- 
ment, or  even  by  parol  evidence,  and  whether  directly  or 
indirectly,  it  will  ever  after  be  considered  in  equity  as  a 
mortgage,  and  therefore  redeemable  on  the  usual  terms, 
though  at  the  time  of  the  loan,  or  as  part  of  the  same 
transaction,  there  may  have  been  an  express  agreement 
between  the  parties  that  it  shall  not  be  redeemable,  or  that 
the  right  of  redemption  shall  be  confined  to  a  particu- 
lar time  or  to  a  particular  person  or  description  of  persons ; 
for  such  an  agreement  will  be  void  (r).  And  upon  the  same 
principle,  equity  will  not  allow  the  mortgagee  to  enter  into 
a  contract  with  the  mortgagor,  at  the  time  of  the  loan,  for 
the  absolute  purchase  of  the  lands  for  a  specific  sum,  in 
case  of  default  made  in  payment  of  the  mortgage  money  at 
the  appointed  time  (s).  And  if  a  mortgagor  in  embarrassed 
circumstances  conveys  his  equity  of  redemption  (imder 
pressure  for  payment  of  the  mortgage  debt)  for  a  sum 
considerably  less  than  its  value,  the  sale  will  be  set 
aside  (t). 

The  equity  of  redemption  constitutes  an  equitable  estate 
in  the  land,  which  is  descendible  in  the  same  manner  as 
the  land  itself  is  by  the  general  law  or  the  particular 
custom,  and  may  be  granted,  devised,  and  entailed ;  and  if 


(9)  Story's  Eq.  Jnv.  {  1019 ;  2  Mortg.  8rd  •<!.  11, 12, 14. 

8p«aod'B  Eq.  Jnr.  618,  619,  628  ;  («)  CooU  Mortg.  8rd  ed.  14. 

OooU  KoTtg.  Sffd  9d,  11, 12, 14.  (t)  Ford  t.  Olden,  L.  R.  8 

(r)  Stoiya  Eq.  Jnr.  §  1018;  ft  461. 
Spenoe*8  Eq.  Jnr;  618—623 ;  Coote 


396 


OF  LEGAL  MORTGAGES  OP  REAL  PROPERTY. 


Cb 


.II.T.10.  entailed,  might  have  been  barred  by  a  fine  or  recovery,  and 
—  may  now  be  barred  by  a  disentailing  deed,  and  is  liable  to 
a  tenancy  by  the  curtesy,  and  since  the  statute  3  &  4  WiD.  4, 
c.  105,  s.  2,  to  dower  (u). 

The  owner  of  the  equity  of  redemption  of  part  of  the 
estate  in  mortgage  cannot  separately  redeem  his  part :  the 
mortgagee  has  a  right  to  insist  that  the  whole  of  the  mort- 
gaged estate  shall  be  redeemed  together  (x).  And  where  a 
mortgagee  lends  two  distinct  sums  to  the  same  mortgagor, 
on  two  securities,  although  they  be  only  equitable  securi- 
ties, and  although  created  by  two  distinct  instruments,  and 
at  different  times,  and  though  the  property  in  one  be  real 
and  in  the  other  personal,  the  mortgagor,  or  any  one  claim- 
ing imder  him  (even  a  purchaser  of  the  equity  of  redemption 
or  mortgagee  of  the  estate  sought  to  be  redeemed,  who  had 
no  notice  of  the  mortgage  on  the  estate  not  sought  to  be 
redeemed),  cannot  redeem  the  property  comprised  in  one  se- 
curity, without  redeeming  the  property  comprised  in  the 
other  also  ;  for  the  person  who  has  the  two  mortgages  has  a 
right  to  consolidate  them  so  as  to  insist  on  both  being  paid 
ofT  together  (j/)  ;  at  least  this  is  the  case  where  the  security 
not  desired  to  be  redeemed  is  defective  in  title,  or  deficient 
in  value.  And  where  two  mortgages  of  distinct  estates, 
originally  vested  in  different  mortgagees^  are  transferred  to 
one  person,  even  with  notice  of  a  second  mortgage,  the 


(u)  story's  £q.  Jar.  §  1015;  2 
Spenoe's  Eq.  Jur.  642,  645 ;  Coote 
Mortg.  8rd  ed.  26. 

(x)  2  Spenoe*8  Eq.  Jur.  666. 

(y)  Story'ta  Eq.  Jur.  §  1023,  note ; 
2  Spence's  Eq.  Jur.  651,  666,  726  ; 
Coote  Mortg.  8rd  ed.  597,  400; 
Sugd.  Concise  View,  136;  Y.  &  P. 
ISth  ed.  164  ;  5  Jarm.  ft  Byth.  Srd 
ed.  436;  Fisher  on  Mortg.  381— 
390 ;  JoMi  T.  Smith,  2  Ves.  876—7 ; 
ShuUleworth  y.  Laycodf,  1  Vem. 


244 — 5  ;  Margrave  T.  Le  Hoohty  2 
Yem.  206;  WHUt  y.  Lugg,  2  Eden, 
79  ;  Pope  y.  OiuZow,  2  Vem.  285 ; 
Tidey  y.  Daviee,  2  T.  ft  Col.  N.  R. 
399,  n. ;  ExparU  Carter^  Amb.  738; 
Iremm  y.  Denn,  2  Cox,  426  ;  Pa/rt- 
brother  T,  Woodham,  23  Befty.  18; 
Watte  y.  Sgmee,  1  D.  M.ftQ.240; 
Neve  y.  Pen/nOL,  2  Hem.  ft  Mil, 
170 ;  Beewr  y.  Ituk,  L.  R.  4  Eq. 
537. 
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second  mortgagee  cannot  redeem  one  estate  without  the  ^p.u^t.io, 

other  (z).    And  where  the  mortgagee  has  sold  one  estate  

under  a  power,  he  may  apply  the  balance  of  the  proceeds 
of  that  estate,  after  payment  of  the  mortgage  debt  upon 
it,  towards  pajnnent  of  the  debt  upon  the  other  (a).  The 
principle  appears  to  be  that  the  debtor,  whether  in  a 
redemption  suit  or  in  a  foreclosure  suit,  and  those  claiming 
under  him,  cannot  redeem  without  doing  what  is  equitable 
on  his  part,  by  paying  all  that  he  has  covenanted  to  pay 
and  secured  by  mortgage  (6). 

Even  a  tenant  for  life,  a  tenant  by  the  curtesy,  a  join-  who  ma; 
tress,  a  tenant  in  dower  in  some  cases,  a  reversioner,  a 
remainderman,  a  judgment  creditor,  a  tenant  by  elegit  or 
by  statute  merchant,  the  lord  of  a  manor  holding  by 
escheat  (as  regards  a  mortgage  for  a  term  of  years,  created 
by  a  mortgagor  who  has  died  without  heirs,  though  not 
as  regards  a  mortgage  in  fee,  under  which  the  whole  estate 
has  passed  to  the  mortgagee,  so  that  there  can  be  no 
escheat),  and  indeed  every  other  person  having  a  legal  or 
equitable  interest  in  or  lien  on  the  land,  may  insist  on 
redeeming  the  mortgage,  in  order  duly  to  enforce  his 
claim  :  and  when  any  such  person  does  so  redeem,  he  or 
she  obtains  by  substitution  the  rights  and  interests  of  the 
original  mortgagee.  But,  as  a  general  rule,  a  cestui  que 
trust  must  redeem  through  his  trustee ;  and  no  creditor, 
or  annuitant,  or  legatee  of  the  mortgagor,  who  has  not  a 
specific  security  upon  the  property  mortgaged,  can  file  a 
biU  to  redeem,  though  the  mortgaged  property  would,  if 
redeemed,  be  applied  in  a  course  of  administration  in  dis- 
charge of  his  claims  (c). 


(«)  Vint  y.  Padget,  1  Gif.  446 ;  2  (6)  Wichs  y.  Scrivent,  1  Johns.  & 

D.  &  J.  611 ;  Beewr  y.  Luck,  L.  B.  Hem.  215. 

Eq.  537.  (c)  Stoiy's  Eq.  Jnr.    §  1023  ;  2 

(a)  Sdby  y.  Pomfrtiy  1  JohiiB.  &  Spenee's  Eq.  Jnr.  660 — 663 ;  CooU 

Hem.  336  i  3  D.  F.  &  J.  595.  Mortg.  3rd  ed.  515—518. 
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Ft.  It  1. 10, 
Ch.  t,  f .  1. 


ExUngnlflh' 
ment  or  kiM 
of  eqnitj  of 
red«npti-m. 


Annaal 
rorts. 


As  regards  the  mere  right  to  redeem,  there  is  no  sub- 
stantial difiference  between  a  mortgage  by  way  of  trust  for 
sale  and  a  mortgage  in  the  ordinary  form  (d). 

Every  person  who  has  a  right  to  redeem  the  mortgage, 
may  redeem  any  prior  incumbrancer,  on  payment  of  prin- 
cipal, interest,  and  costs  due  to  him  ;  the  redeeming  party 
being  also  liable  to  be  redeemed  by  those  below  him,  who 
are  all  liable  to  be  redeemed  by  the  mortgagor  (e), 

A  mortgagor  may,  as  we  have  seen,  by  a  subsequent 
deliberate  act,  extinguish  his  equity  of  redemption.  A 
mortgagee  may  purchase  the  equity  of  redemption  of  the 
mortgagor ;  but  the  Court  views  such  a  transaction  with 
jealousy  (/). 

By  the  stat.  4  &  6  Will.  3,  c.  16,  if  a  mortgagor  shall  not 
acquaint  a  mortgagee  with  the  existence  of  a  prior  judg- 
ment, statute,  or  recognizance,  affecting  the  property,  and 
shall  not  pay  off  such  judgment,  statute,  or  recognizance,  or 
shall  not  acquaint  a  mortgagee  with  the  existence  of  a 
prior  mortgage  of  the  same  property,  he  shall  lose  his 
equity  of  redemption  (ff). 

As  we  have  seen,  the  equity  of  redemption  may  also  be 
lost  by  the  operation  of  the  Statute  of  limitations. 

In  settling  the  accounts  between  the  mortgagor  and 
mortgagee,  where  the  latter  had  been  in  possession  and 
receipt  of  the  rents,  it  often  becomes  a  question  of  import- 
ance, whether  the  account  shall  be  taken  simply  by  ascer- 
taining the  aggregate  amount  of  principal,  interest,  and 
costs  due  to  the  mortgagee  at  the  period  of  redemption,  on 
the  one  hand,  and  the  aggregate  amount  of  rents  received 
by  him,  on  the  other ;  or  whether  rests  shall  from  time  to 
time  be  made,  so  that  the  excess  of  the  rent  or  value 
beyond  the  interest  may  be  applied  in  sinking  the  prin- 


(d)  Wieh  T.  Scrtven$,  1  Johns.  & 
Hem.  S15  ;  Kirkwood  y,  TkompfWt 
2  Hem.  &  MIL  892. 


(e)  2  Spence's  Eq.  Jur.  665. 
(/)  2  Spence*8  Eq.  Jnr.  654. 
ig)  See  Coote  Moxtg.  8rd  ed.  211. 


OF  LEGAL  MORTGAQES  OF  REAL  PROPERTY.  399 

cipaL    The  rule  on  this  point  is,  that  the  Court  will  adopt  ^•'^i^'W* 

one  or  the  other  mode  of  taking  the  account,  as  the  justice  

of  the  case  requires.  But  annual  rests  are  never  made, 
except  when  the  effect  upon  the  whole  would  be  beneficial 
to  the  mortgagor ;  for,  to  make  rests  in  other  cases  would 
give  the  mortgagee  more  than  the  interest  upon  his  prin- 
cipal sum.  And  courts  of  equity  will  not  require  annual 
rests  to  be  made,  where  the  interest  of  the  mortgage  is  in 
arrear  at  the  time  when  the  mortgagee  takes  possession, 
even  though  the  rents  and  profits  may  exceed  the  annual 
interest  (A).  Annual  rests  will  equcdly  be  directed  in  re- 
spect of  the  occupation  rent  fixed  on  a  mortgagee  in  pos- 
session, as  in  respect  of  rents  received  (t). 

The  mortgagor  is  not  entitled  to  the  possession  in  re-  PotMMion. 
spect  of  his  equitable  estate,  unless  there  is  some  special 
agreement  to  that  effect,  but  he  holds  it  solely  at  the  wiU 
of  the  mortgagee,  who  may  generally  at  any  time,  without 
giving  any  prior  notice,  recover  the  same  by  ejectment 
against  him,  unless  he  is  ready  to  pay  principal,  interest, 
and  costs  (k),  or  against  his  tenants  under  a  tenancy 
created  subsequently  to  the  mortgage,  and  not  confirmed 
by  the  mortgagee ;  and  he  is  not  even  entitled  to  reap  the 
crop.  But  so  long  as  he  continues  in  possession  by  the  sodU. 
permission  of  the  mortgagee,  he  is  entitled  to  take  the  rents 
and  profits  in  his  own  right,  without  rendering  any  account 
whatever  to  the  mortgagee,  though  the  mortgaged  property 
may  have  become  an  insufficient  security.  But  he  will  not  WMi& 
be  permitted  to  do  anything  which  may  diminish  the 
security  of  the  mortgagee.  Yet  he  may  cut  down  timber, 
when  in  possession,  unless  the  land  alone  would  be  a 
scanty  security  (/). 

(h)  Story's  Eq.  Jar.  §  1016  a ;  2  (h)  See  supra,  p.  876. 

Spence's  Eq.  Jar.  809;  5  Jarm.  &  {T)  Siorfu  Eq.  Jnr.  g  1017;  2 

Byth.  by  Sweet,  400 ;  Sehoi^fidd  t.  Spence's  Eq.  Jnr.  646,  648 ;  Coote 

Lockwood,  (No.  8),  82  Bear.  489.  Mortg.  8rd  ed.  825,  882,  884;  8 

(»)  2  Spence's  Eq.  Jur.  811.  Jarm.  ft  Byth.  by  Sweet,  44. 
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PRILT.IO, 
Cb.  2,  ■.  1. 

Ezpenditore. 


IV.  Mort- 
gagoof 
copyhold. 
Bow  made. 


How 
rarated. 


Mortgagee 
freqneDtly 
not  admitted. 


A  mortgagee  in  possession  is  not  obliged  to  lay  out 
money  any  further  than  to  keep  the  property  in  necessary 
repair,  and  then  only  to  the  amount  of  the  surplus  rents  ; 
and  he  has  no  right  to  make  it  more  expensive  for  the 
mortgagor  to  redeem  than  may  be  required  for  the  pur- 
pose of  keeping  the  property  in  a  proper  state  of  repair, 
and  of  protecting  the  title  to  the  property.  Hence,  he  will 
not  be  allowed  for  general  improvements  made  without  the 
consent  or  acquiescence  of  the  mortgagor  (m), 

IV.  Mortgages  of  copyholds  usually  consist  of  a  condi- 
tional surrender  in  the  Manor  Court  by  the  mortgagor  to 
the  mortgagee  and  his  heirs.     By  the  condition  the  sur- 
render is  made  void  on  payment,  by  the  mortgagor,  &c.,  of 
principal  and  interest,  to  the  mortgagee,  &c.,  on  a  given 
day.     The  condition  is  entered  on  the  rolls,  and  immedi- 
ately follows  the  surrender.     The  condition  may,  however, 
be  contained  in  a  separate  deed  of  defeasance  of  even  date 
with  the  surrender.     But  this  mode  should  never  be  re- 
sorted to  when  it  can  be  avoided,  as  the  defeasance  may 
be  lost  (n). 

In  addition  to  the  surrender  and  condition,  there  is 
usually  a  previous  covenant  to  surrender,  containing  cove- 
nants for  the  title  and  for  payment  of  the  money  (o). 

If  the  money  is  paid  at  the  stipidated  time,  and  the 
surrender  has  not  been  perfected  by  admittance,  it  becomes 
void  without  further  ceremony,  and  the  surrenderor  is  in 
possession,  without  any  re-admission  or  fine ;  or  if  the 
mortgagee  has  been  admitted,  and  has  taken  possession, 
the  mortgagor  may  yet  resume  his  estate  by  making  an 
entry  on  the  land  (p).  But  as  upon  admittance  a  fine 
becomes  due  to  the  lord,  it  is  not  usual  for  a  mere  mort- 


(m)  story's  Eq.  Jur.  §  1016  b  ;  2 
Spence's  Eq.  Jar.  808 ;  Coote  Mort^. 
3rd  ed.  844. 

(n)  Coote  Mortg.  3rd  ed.  112. 


(o)  Coote  Mort^.  3rd  ed.  116. 
(i>)  BurtoD,  §  1265 ;  Coote  Mortg, 
3rd  ed.  113. 
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gagee  to  be  admitted  to  the  copyhold  until  some  suspicion  p».  n.  t.  lo, 

arises  that  his  loan  will  not  otherwise  be  repaid  (g).  

A  mortgagee  not  being  a  tenant  until  admittance,  cannot  wh&t  acts 
in  the  meantime  pass  the  lands  by  surrender.     He  may,  can  do  before 

^  •'  •"   admittance. 

however,  make  an  equitable  transfer  of  them.  And  he  may 
also  devise  the  lands  ;  and  in  the  case  of  a  will  made  before 
1st  of  January,  1838,  they  would  pass  in  equity,  but  the 
devisee  was  not  entitled  to  admission  as  legal  tenant ;  for 
a  legal  devise  of  copyholds  could  not  be  made  before  ad- 
mittance; and  therefore,  although  the  devisee  may  have 
been  admitted,  the  surrenderor  or  his  heir  still  remained 
tenant  to  the  lord  (r). 

After  breach  of  the  condition,  a  mortgagee  of  a  copyhold  Fowciowire 
may  proceed  to  foreclose  the  estate,  even  before  admit-  «i«nittanoe. 
tauce  (s). 

Since  the  passing  of  the  55  Geo.  3,  c.  192,  surrenders  of  snrrenderto 

^  o  '  '  nse  of  win. 

copyholds  to  the  use  of  a  will  are  no  longer  necessary.   But, 
prior  to  that  statute,  a  surrender  made  by  the  mortgagee  to 
the  use  of  his  will  before  admittance  was  void,  and  would 
not  have  been  made  good  by  a  subsequent  admittance  (t). 
If  the  surrenderee  is   admitted,  and  the  condition  is  conac- 

qneDces  of 

broken  by  the  non-payment  of  the  money,  his  estate  is  ^JJ^ttle 
absolute,  and  when  the  mortgage  is  paid  off,  a  readmission  mortgagee, 
and  fine  will  be  necessary,  and  the  mortgagor  will  there- 
upon gain  a  new  estate ;  and  the  descent  will  be  altered,  so 
that  if  the  lands  had  originally  descended  to  him  ex  parte 
matem^,  they  wiU  afterwards  descend  as  if  he  had  taken 
by  purchase  (u). 

After  the  conditional  surrenderee  has  been  admitted,  he 
becomes  the  tenant  of  the  lord,  and  the  surrenderor  may 
release  to  him  the  equity  of  redemption,  before  condition 
broken  (x). 

(q)  Barton,  §  1266.  (t)  Goote  Mortg.  8rd  ed.  116. 

(r)  Coote  Mortg.  8rd  ed.  114.  (u)  Coote  Mortg.  3rd  ed.  113. 

(«)  Coote  Mortg.  8rd  ed.  500.  (x)  Coote  Mortg.  drd  ed.  114. 

9  2> 
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Pr.II.  T.IO, 
Ch.  %,  s.  1. 

Second 
surrender. 


Mortgage  of 
tbe  equuy  of 
redemption 
of  copyholds. 


Mortgage  of 
freebolcu  and 
copyholds 
together. 


V. 

of  leaseholu. 


Goodwill. 


In  the  interval  before  the  admittance  of  the  mortgagee, 
the  mortgagor  may  make  a  second  surrender,  which  will 
be  good,  if  the  first  surrender  is  not  perfected  by  ad- 
mittance. But  although  the  first  surrender  be  not  en- 
rolled, the  second  mortgagee,  though  without  notice  of  the 
former,  does  not,  by  the  enrolment  of  Ms  surrender,  acquire 
priority  (y). 

The  equity  of  redemption  may  be  of  course  mortgaged 
without  surrender,  and  wiU  pass  by  deed,  being  an  equit- 
able interest  only  (z). 

If  freeholds  are  conveyed  in  mortgage,  with  a  covenant, 
for  better  securing  the  payment  of  the  debt,  to  procure  ad- 
mission to  certain  copyholds,  and  surrender  them  to  the 
mortg^ee,  and  in  the  meantime  to  stand  seised  of  the 
copyhold  estate  in  trust  for  him,  both  freeholds  and  copy- 
holds are  primarily  mortgaged,  and  both  equally  liable  to 
the  mortgage  debt  (a). 

v.  Where  a  mortgage  is  by  assignment  of  a  leasehold 
interest,  unless  there  is  a  special  provision  to  the  contrary, 
the  mortgagee,  as  between  himself  and  the  mortgagor,  takes 
subject  to  the  covenants  and  obligations  of  the  original 
lease.  But  if  an  underlease,  instead  of  an  assignment^  is 
taken,  the  mortgagee  is  protected  (b). 

A  mortgage,  whether  legal  or  equitable,  of  leasehold 
premises,  includes  the  goodwill  of  a  trade  followed  on  the 
premises,  and  the  fixtures  (c).  A  goodwill  of  a  business  is 
that  connection  in  trade  which  induces  customers  to  deal 
with  the  person  or  persons  carrying  on  that  business.  It 
varies  in  almost  every  case  ;  but  it  is  in  effect  an  appreci- 
able part  of  the  assets  of  a  concern,  which  may  be  pre- 
served (at  least  to  some  extent)  if  the  business  is  sold  as  a 
going  concern,  but  is  wholly  lost  if  the  concern  is  wound 


(y)  Coote  Mortg.  3rd  ed.  115. 
(2)  Coote  Mortg.  8rd  ed.  114. 
(a)  Coote  Mortg.  8rd  ed.  491. 


(6)  2  Spenoeli  £q.  Jur.  614. 
(c)  2  Spenoe's  £q.  Jar.  637 ;  Coote 
Mortg.  3rd  ed.  123. 
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up,  its  liabilities  discharged,  and  its  assets  got  in  and  dis-  pt.  ii.  t.  lo, 

tributed.    It  does  not  survive  to  the  remaining  partners,  

on  the  decease  of  one  of  the  partners,  unless  by  express 
agreement,  but  belongs  to  the  surviving  partners  and  the 
estate  of  the  deceased  partner,  according  to  the  terms  of  the 
contract,  and  when  that  is  silent,  according  to  their  shares 
in  the  concern  (d). 
Neither  the  mortgagor  nor  the  mortgagee  of  a  renew-  Mortgage  of 

reaewable 

able  leasehold  is  bound  to  renew,  if  it  is  not  a  part  of  his  iMwhoid. 
contract  to  do  so  ;  except  that  where  a  tenant  for  life  of 
renewable  leaseholds  mortgages  his  life  estate,  the  liability 
to  renew  will  follow  the  mortgagee,  in  respect  of  the  rents 
received  by  him  (a).  If  a  renewable  leasehold  is  assigned 
by  way  of  mortgage,  an  agreement  between  the  landlord 
and  the  mortgagee,  without  the  concurrence  of  the  mort- 
gagor, will  not  bind  the  mortgagor  (/). 

VI.  Where  the  relation  of  mortgagor  and  mortgagee  vi.  Keut 
subsists,  it  is  hardly  possible  that  an  agreement,  imder  interest. 
which  the  mortgagee  is  to  hold  the  land  at  a  rent  as  an 
equivalent  for  interest  can  be  supported  ;  it  being  con- 
sidered, independently  of  the  question  as  to  usury  {g),  to 
be  against  public  policy,  that  such  agreements  should  be 
permitted  to  take  place  between  parties  one  of  whom  has 
an  obvious  advantage  over  the  other  (A). 

VIL  A  solicitor  may  take  a  mortgage  security  from  his  vii.  Mort- 
client  for  costs  already  due,  but  not  for  costs  to  become  costs, 
due  (j), 

VIII,  Lands  are  sometimes  conveyed  by  way  of  mort-  viii.  con- 

yeyaiioebi 

gage  to  a  third  person  agreed  upon  by  the  mortgagor  and  trarttoieiL 

(d)  Wedderhum  y.  Wedderbum^  849 ;  2  Spence's  Eq.  Jnr.  650. 
22  Boar.  104 ;  Smith  y.  Sverat,  27  (/)  2  Spence'a  Eq.  Jur.  660. 
Beay.  446.    As  to  the  goodwiU  of  a         (^)  As  to  usury,  see  infra,  Fart 
business,  and  of  a  solicitor's  business  III.  Tit.  12,  c.  6,  s.  4. 

in  particular,  see  AuUen  y.  Bajfs,  2  (h)  See  2  Spence's  Eq.  Jur.  617. 

D.  &  J.  686 — 8.  (i)  2  Spence's  Eq.  Jur.  630  ;  Coote 

(e)  Coote  Mortg.  8rded.  122,  344,      Mortg.  3rd  ed.  369. 

DPS 
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PT.n.  T.io,  mortgagee,  or  to  the  mortgagee  himself,  in  trust,  upon  non- 

payment  of  the  mortgage  money  at  the  appointed  time,  and 

usually  upon  notice,  to  sell  the  estate,  and  satisfy  the  debt 
out  of  the  proceeds.  In  this  case,  though  the  mortgagor 
covenant  to  join,  the  purchaser  cannot  require  that  he 
shoidd  join  in  the  conveyance  (k), 

IX.  Mort-         IX.  In  the  case  of  a  mortgage  by  a  tenant  in  tail,  the 
tenant  in       mortgagee  obtains  a  term  determinable  by  entry  of  the 

issue,  if  the  mortgage  is  by  demise,  and  a  base  fee  deter- 
minable in  like  manner,  if  the  mortgage  is  in  fee,  whether 
there  is  a  covenant  for  further  assurance  or  not.  If,  prior 
to  the  3  &  4  Will.  4,  c.  74,  the  tenant  in  tail,  subsequently 
to  the  mortgage,  and  even  without  reference  to  it,  levied  a 
fine  or  suffered  a  common  recovery,  he  would  have  let  in 
the  mortgage,  although  he"  declared  the  use  of  the  fine  or 
recovery  to  a  subsequent  mortgagee  or  purchaser  without 
notice.  If  the  first  mortgage  was  in  fee,  a  subsequent 
legal  common  recovery  would  not  have  been  valid  without 
the  concun'ence  of  the  mortgagee  or  his  heirs,  for  the  want 
of  a  good  tenant  of  the  freehold.  But  on  the  principle  of 
there  being  no  degrees  of  estates  in  equity,  it  was  decided 
that  if  an  equitable  tenant  in  tail  made  a  mortgage,  he 
might  suffer  a  recovery  without  the  concurrence  of  a  mort- 
gagee (Q.  Since  the  passing  of  the  statute,  the  mortgage 
of  tenant  in  tail  will  be  also  let  in  by  his  deed  duly  enrolled 
in  pursuance  of  the  statute,  except  as  against  a  bon&  fide 
purchaser  without  express  notice  (771). 

X.  Defective       X.  Where  a  person  affects  to  make  a  mortgage,  but  the 

deed  is  defective,  further  assurance  will  be  enforced  in 
equity  (n).  If  a  man,  after  making  a  defective  mortgage  to 
one  person,  makes  a  mortgage  by  an  assurance  which  is 
effectual  to  another  person,  the  second  shall  prevail,  if  he 

(k)  2  Spenoe's  Eq.  Jur.  634.  (m)  Coote  Mortg.  8rd  ed.  885. 

(0  Coote  Mortg.  3rd  cd.  179, 190,         (n)  2  Spence's  Eq.  Jur.  689. 
335. 


* 

OF  LEGAL  MORTGAGES  OF  REAL  PROPERTY.  405 

lent  his  money  on  the  security  of  the  land  and  without  p*.  «•  t.  lo, 

notice  ;  because  he  has  equal  equity  and  the  legal  title  (o).  

But  (except  so  far  at  least  as  the  stat.  1  Vict.  c.  110,  may 
alter  the  case),  a  defective  mortgage  would  prevail  against  a 
mere  subsequent  judgment  creditor,  who  is  in  the  natui*e 
of  a  volunteer  as  regards  his  lien  on  the  land  (p). 

XI.  A  mortgagee,  whose  money  is  not  paid  on  the  day  xr.  Pay- 
appointed  by  the  proviso,  is  entitled  to  six  months'  notice  debt, 
previously  to  its  being  paid ;  unless  he  has  demanded  or 
taken  some  steps  to  compel  payment,  in  which  cases  no 
notice  is  requisite.  If  the  money  is  not  tendered  on  the 
day  of  the  expiration  of  the  notice,  the  mortgagee  is  enti- 
tled to  another  six  months'  notice.  If  the  mortgagee  re- 
fuses to  receive  his  money  after  due  notice,  interest  will 
cease  from  the  time  of  the  tender,  provided  the  mortgagor 
keep  the  money  continually  ready  and  make  no  profit  by  it. 
The  first  mortgagee  is  bound  to  accept  payment  of  his  prin- 
cipal, interest,  and  costs,  when  tendered  by  a  second  mort- 
gagee, and  thereupon  to  convey  to  him  the  estate,  whether 
the  tender  be  made  with  or  without  the  privity  of  the  mort- 
gagor ;  and  generally  speaking  he  is  justified  in  accepting 
payment  and  transferring  the  legal  estate  to  any  person 
who  tenders  the  principal,  interest,  and  costs  due  to  him,  if 
such  person  is  interested  in  the  equity  of  redemption  (g^). 

If  the  condition  is  for  payment  to  the  mortgagee,  his 
heirs  or  his  executors,  the  mortgagor,  after  the  death  of  the 
mortgagee  and  before  forfeiture,  may  pay  either  the  heir  or 
the  executor,  as  he  pleases.  But  after  forfeiture,  the  money 
is  to  be  paid  to  the  executor.  And  even  if  paid  to  the  heir 
before  forfeiture,  it  belongs  to  the  executor ;  because, 
whatever  may  be  the  form  of  a  mortgage,  the  Court  of 
Chancery  considers  a  mortgage  debt  as  part  of  the  mort- 

(o)  2  Spenoe'ta  Eq.  Jur.  639;  Coote  (q)  2  Spence'g  £q.  Jur.  652,  658 ; 

Mortg.  8rd  ed.  190.  Coote  Moi-tg.  8rd  ed.  441—528. 

(p)  2  Spenoe's  Eq.  Jur.  689,  640. 
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pt.  II.  T.  10,  gagee's  personalty  :  the  money  came  fix)in  that  source,  and 
—  '         is  to  be  returned  to  it,  unless  he  directs  the  contrary  (r). 

If  a  mortgagor  pays  off  the  principal  to  the  solicitors 
of  the  mortgagee,  instead  of  the  mortgagee  himself,  without 
having  aflcertained  that  they  are  authorised  to  receive  it, 
he  does  so  at  his  own  risk.  So  that  if  the  solicitors  mis- 
appropriate the  money,  the  mortgagor  will  remain  liable  to 
the  mortgagee  or  his  assignee  (a). 

"Where  several  estates  or  parts  of  estates  are  comprised 
in  one  mortgage,  and  they  become  vested  by  devise,  descent, 
or  otherwise,  in  several  persons,  each  estate  or  part  of  an 
estate  mortgaged  shall,  according  to  its  value^  contribute 
proportionally  to  keep  down  the  interest  or  to  pay  off  the 
principal  (t).    And  so  it  is  with  different  persons  having 
distinct  limited  interests  in  an  estate  which  is  under  mort- 
gage (u). 
m^^nity       XII.  Where  an  estate  is  mortgaged,  the  equity  of  re- 
E'SdS    demption,  unless  there  appears  a  clear  intention  of  making 
or  tnuta.       ^  ^^^  Settlement,  remains  subject  to  the  old  uses  or  trusts 
to  which  the  land  was  subject  before  the  mortgage  (x).  And 
the  mere  form  of  reservation  of  the  equity  of  redemption 
is  often  not  of  itself  sufficient  to  alter  the  previous  title. 
It  is  frequently  supposed  to  arise  from  inaccuracy  or 
Mortga^  €f   mistake  (y).    Thus,  where  a  husband  is  seised  jure  uxoris, 

wlfe'a  estate.  \i7/  >  J  > 

and  he  and  his  wife  join  in  a  mortgage,  reserving  the  equity 
of  redemption  to  him  and  his  heirs,  he  has  the  equity  of 
redemption  jure  uxoris,  as  he  before  had  the  legal  estate, 
unless  it  is  evident  that  the  transaction  is  more  than  a 
mere  mortgage,  or  the  limitation  of  the  estate  is  perfectly 


(r)  See  2  Spence's  Eq.  Jnr.  650,  Spence's  Eq.  Jar.  §  837. 

661 ;  Coote  Mortg.  8rd  ed.  60».  («)  Wood  v.  Wood,  7  Beav.  187 ; 

(0  WiUingUmT,  Tate,  L.  R.  4  Ch.  Lord  Hastings  v.  Astie^f,  80  Bear. 

Ap.  288.  260. 

{t)  Stoiy's  Eq.  Jur.  §  484.  {y)  1  Sugd.  Pow.  849,  850. 

(m)  Story'B  Eq.  Jur.  §  485;   2 
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distinct  from  the  equity  of  redemption  (z\    But  at  the  P».n.T.io, 

V>B«    Mf  8*    Xm 

same  time  the  intention  to  alter  the  previous  title  may  be  

manifested  by  the  language  of  the  proviso  itself,  and  there 
is  no  necessity  for  an  express  declaration  or  a  recital  to 
that  eflFect  (a). 

Where  a  mortgage  is  made  of  the  wife's  lands,  to  secure 
money  borrowed  by  the  husband — and  in  the  absence  of 
evidence  to  the  contrary,  the  loan  wiU  be  presumed  to  have 
been  obtained  for  his  purposes — ^his  estate,  especially  where 
he  covenants  to  pay  the  debt,  is  made  to  pay  the  mortgage 
money,  at  the  instance  of  the  heir  of  the  wife  as  well  as  of 
the  wife  herself ;  although  the  husband  may  have  paid  off 
the  mortgage,  and  taken  an  assignment  in  trust  for  himself, 
his  executors,  &c. ;  and  though  by  consequence  legacies 
given  by  the  husband  may  be  defeated  :  for  the  wife  join- 
ing in  the  security  does  not  make  it  less  the  debt  of  the 
husband,  and  her  estate  is  considered  as  surety  only  for 
the  debt  (6). 

XIII.  After  notice  of  a  second  mortgage,  the  first  mort-  xhl  Biwt 
gagee  is  answerable  to  the  second  for  the  rents  and  profits  aniwerabie 

lO  W00uQ» 

he  has  received  or  might  have  received  (c).  And  where 
the  mortgagee  enters,  and  then  permits  the  mortgagor  to 
receive  the  rents,  he  will  be  accountable,  as  mortgagee  in 
possession,  to  a  subsequent  incumbrancer,  of  whose  incum- 
brance he  had  notice  (d). 

XIV.  The  registration  of  a  deed  is  not  notice  of  it  (e) ;  xiv.  segia- 
and  consequently,  if,  subsequently  to  a  registered  assign-  noti«, 
ment  of  a  mortgage,  payments  are  made  by  the  mortgagor 

(z)  2  Spenee'B  Eq.  Jar.  806,  044 ;  Coote  Mortg.    8rd   ed.   485.    See 

Coote  Mortg.  8rd  ed.  528,  524 ;  see  SchoUfidd  y.  Loekwood  (No.  1),  32 

also  EddluUm  t.  CoUUflM,  8  D.  M.  &  Bear.  484,  as  a  case  to  which  this 

G.  1  ;  WhiHyread  r.  SiMJth^  Id.  727;  doctrine  did  not  apply. 

Heather  t.  O^NeU,  2  D.  &;  J.  899.  (e)  2  Spence's  Eq.  Jar.  648. 

(a)  Atkinson  y.  Smith,  8  D.  ft  J.  (d)  2  Spence's  Eq.  Jar.  806. 

186, 192.  (e)  See  inf^  Part  III.  Tit.  12,  c. 

(h)  2  Spence's  Eq.  Jar.  841,  842 ;  6,  s.  8.  ^ 
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Pr.ir.T.io,  to  the  mortgagee  without  notice  of  the  assignment,  they 

must  in  account  be  allowed  by  the  assignee.    And  if  a 

mortgagee,  having  a  legal  estate  under  a  deed  duly  regis- 
tered, makes  further  advances,  he  will  in  England  have 
preference  over  an  intermediate  incumbrancer  or  purchaser 
of  whose  title  he  has  not  notice,  although  the  intermediate 
deed  of  sale  or  charge  be  duly  registered.  And  if  a  sub- 
sequent mortgagee  obtains  the  legal  estate,  he  will  in 
England  have  preference  over  a  prior  equitable  incum- 
brance duly  registered,  of  which  he  had  not  notice  (/). 
mmt  oT^"*  ^^'  "^^  assignment  of  a  mortgage  is  an  assignment  of 
mortgage,  the  debt.  It  is  not  necessary  that  notice  should  be  given 
to  the  mortgagor  (ff).  But  an  assignment  shoidd  not  in 
any  case  be  taken  of  a  mortgage  without  inquiry  of  the 
mortgagor  as  to  the  sum  really  due ;  for  the  assignee  takes 
subject  to  the  accoimt  between  the  mortgagor  and  the 
mortgagee,  although  no  receipt  be  indorsed  on  the  mort- 
gage deed  for  any  part  of  the  mortgage  money  which  has 
been  actually  paid  off  (A). 

The  assignee  of  a  mortgagee  cannot  stand  in  any  dif- 
ferent character  or  hold  any  different  position  from  that  of 
the  mortgagee  himself  (z). 

If  a  mortgagee  in  possession  assigns  over  his  mortgage 
without  the  assent  of  the  mortgagor,  the  mortgagee  is  still 
bound  to  answer  for  the  profits  both  before  and  after  the 
assignment,  though  assigned  only  for  his  own  debt ;  for  he 
is  under  a  trust  to  answer  for  the  profits  of  the  pledge  (k). 
Where  a  person  who  has  obtained  a  mortgage  without 
consideration  transfers  it  to  a  third  person  who  has  no 
notice  of  the  want  of  consideration,  neither  the  transferor 


(/)  Coote  Mortg.  8rd  ed.  37-8.  (i)  Walker    v.  Jones,  Law  Rep. 

(fir)  2  Spence'flEq.  Jur.  655;  Sugd.  1  P.  C.  50.    See  Peoie  t.  Jackson, 

Concise  View,  187.     WUUnffton  y.  L.  R  8  Ch.  Ap.  576. 

TaU,  L.  B.  4  Ch.  Ap.  288.  {k)  2  Spence'B  Eq.  Jur.  656;  Coole 

{h)  Sugd.  Conoiae  View,  187.  Mortg.  8rd  ed.  366. 
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nor  the  transferee  can  enforce  it,  but  it  will  be  ordered  to  p».ii.t.io, 

'  Oh.  S,  b.  1. 

be  cancelled  (I). 

Where  a  mortgagor  and  mortgagee  join  in  conveying 
the  mortgaged  premises  to  a  new  mortgagee,  the  old  mort- 
gage i7iay  not  be  extinguished,  as  regards  priority  over  a 
subsequent  incumbrance,  though  the  old  mortgage  debt  be 
paid  ofif  by  the  new  mortgagee,  8uid  though  there  be  a  new 
covenant  by  the  mortgagor,  and  a  new  proviso  for  redemp- 
tion, and  though  there  be  no  assignment  of  the  old  mort- 
gage debt,  if  the  operative  words  extend  in  the  usual  way 
to  all  the  right  and  title  of  the  old  mortgagee  in  the 
premises  (m).  Indeed,  if  a  person  pays  ofif  a  first  mort- 
gage, and  takes  the  deeds  8uid  a  new  mortgage  without 
notice  of  a  second  equitable  mortgage,  he  wiU  be  entitled 
to  priority  over  the  second  equitable  mortgagee  who  had 
notice  of  the  first  mortgage  {n), 

XVL  The  purchaser  of  a  mortgage,  as  a  general  rule,  has  xvi.  what 
a  right  to  claim,  against  the  mortgagor  and  all  deriving  J^^^'W® 
title  under  him,  the  full  amount  of  what  is  due  on  the  ^  ®^**™- 
security,  whatever  he  may  have  given  ;  for  as  he  takes  the 
risk,  so  he  is  allowed  the  gain,  if  any.     But  if  an  heir, 
trustee,  agent,  or  executor  of  the  mortgagor  purchases,  he 
can  only  claim  the  amount  which  he  gave  ;  unless  he  has 
bought  in  that  security  to  protect  one  of  his  own  (o). 

XVII.  A  gift  of  a  mortgage  security,  is  a  gift  of  all  the  xvil  oiii 

•^  o  of  mortgage 

testator's  interest  in  the  money  and  the  security  (p).  aecnrity. 

XVIII.  Where  a  testator  devises  all  his  real  estates,  xviii.  De- 
whatsoever  and  wheresoever,  the  legal  estate  in  mortgaged  mortgage, 
premises  will  pass  by  the  will,  unless  a  different  intention 

is  to  be  collected  from  the  context    But  a  general  devise 


(Z)  Parker  v.  Clarke,  30  Beav,  64.  (o)  2  Spence'aBq.  Jur.  657,  789  ; 

(m)  PhiUips  y.  Guiteridge,  4  D.  &  Hobday  y.  Peters  (No.  1),  28  Beay. 

J.  581.  849. 

(n)  Pease  y.  Jackson,  L.  B.  3  Cb.  {p)  2  Spence's  £q.  Jor.  655. 
Ap.  576. 
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Fv.U.  T.10» 
Ch.  8,  a.  1. 


XIX.  Right 
of  poTchuer 
of  equity  of 
ndttrnptioD. 


Bight  of 
Becond 
eqnit&ble 
mortgagee. 


XX.  Eztln- 
golahment  of 
the  mortgage 
debt  by 
cancel  (log. 


XXL  Or  by 
payment, 

or  by 
merger. 


XXIL  Be- 
ooo?eyam;e. 


of  lands  will  not  of  itself  have  the  effect  of  carrying  the 
beneficial  interest  in  a  mortgage  (q). 

XIX,  Generally  speaking,  a  purchaser  of  an  equity  of 
redemption,  with  notice  of  subsequent  incumbrances,  stands 
in  the  same  situation,  as  regards  the  subsequent  incum- 
brancers^ as  if  he  had  himself  been  the  mortgagor.  And 
where  a  second  equitable  mortgagee,  who  becomes  such 
without  notice  of  the  first  equitable  mortgage,  afterwards, 
with  notice  of  the  first  incumbrance,  obtains  the  legal  estate 
from  the  mortgagor,  he  holds  the  legal  estate  subject  to  the 
first  incumbrance  (r), 

XX  If  a  mortgagee  cancels  a  mortgage,  and  it  is  found 
so  in  his  possession  on  his  death,  it  is  as  much  a  release  as 
cancelling  a  bond ;  but  it  does  not  convey  or  revest  the 
estate  in  the  mortgagor,  for  that  must  be  done  by  a  deed : 
the  legal  estate,  in  such  a  case,  descends  upon  the  heir ; 
but  there  being  no  debt  at  law  or  in  equity,  at  least  upon 
the  mortgage,  the  Court  holds  the  heir  to  be  a  trustee  for 
the  mortgagor  (s). 

XXI.  If  the  debt  is  paid  off,  the  mortgage  is  extin- 
guished in  equity,  and  the  mortgagee  is  deemed  a  trustee 
for  the  mortgagor  (t).  And  an  extinguishment  of  the  mort- 
gage debt  will  take  place  where  the  mortgagee  becomes  the 
absolute  owner  of  the  equity  of  redemption ;  for  then  the 
equitable  estate  merges  in  the  legal ;  unless  it  was  ap- 
parently his  intention,  or  it  is  manifestly  for  his  interest^  to 
keep  the  incumbrance  alive  (u)» 

XXII.  The  mortgagee  cannot  be  compelled  to  reconvey, 
until  the  money  is  in  pocket :  payment  into  Court  is  not 
sufficient  (a?). 


(q)  2  Spence*8  Eq.  Jnr.  655 ;  1 
Jann.  WUlfl,  2nd  ed.  588.  See  infra, 
Part  IILTit.  15,  c.  2,8.2. 

(r)  2  Spence*s  Eq.  Jnr.  746. 

(«)  2  Spence'B  Eq.  Jur.  749. 


(0  2  Spence*B  Eq.  Jnr.  640. 

(u)  Story's  Eq.  Jnr.  §1085  b. 
See  Hayden  v.  Kirhpairicky  84  Beav. 
645. 

(x)  2  Spence's  Eq.  Jnr.  659. 
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By  the  stat.  7  &  8  Vict.  c.  76,  s.  9,  it  is  enacted,  "that  ^n  t  ", 

when  any  person  entitled  to  any  freehold  or  copyhold  land  

by  way  of  mortgage  has  or  shaU  have  departed  this  life, 
and  his  executor  or  administrator  is  or  shall  be  entitled  to 
the  money  secured  by  the  mortgage,  and  the  legal  estate 
in  such  land  is  or  shall  be  vested  in  the  heir  or  devisee  of 
such  mortgagee,  or  the  heir,  devisee,  or  other  assign  of 
such  heir  or  devisee,  and  possession  of  the  land  shall  not 
have  been  taken  by  virtue  of  the  mortgage,  nor  any  action 
or  suit  be  depending,  such  executor  or  administrator  shall 
have  power,  upon  payment  of  the  principal  money  and 
interest  due  to  him  on  the  said  mortgage,  to  convey  by 
deed  or  surrender  {as  the  case  may  require)  the  legal  estate 
which  became  vested  in  such  heir  or  devisee ;  and  such 
conveyance  shall  be  as  effectual  as  if  the  same  had  been 
made  by  any  such  heir  or  devisee,  his  heirs  or  assigns." 
But  by  the  stat.  8  &  9  Vict,  c  106,  s.  1,  this  enactment 
is  repealed  firom  the  first  of  October,  1845,  and  it  only 
commenced  from  the  beginning  of  the  same  year  (y). 

It  is  enacted,  however,  by  the  stat.  13  &  14  Vict 
c.  60,  s.  19,  "  that  when  any  person  to  whom  any  lands 
have  been  conveyed  by  way  of  mortgage  shall  have  died, 
without  having  entered  into  the  possession  or  into  the 
receipt  of  the  rents  and  profits  thereof,  and  the  money  due 
in  respect  of  such  mortgage  shall  have  been  paid  to  a  per- 
son entitled  to  receive  the  same,  or  such  last-mentioned 
person  shall  consent  to  an  order  for  the  re-conveyance  of 
such  lands,  then  in  any  of  the  following  cases  it  shall  be 
lawful  for  the  Court  of  Chancery  to  make  an  order  vesting 
such  lands  in  such  person  or  persons,  in  such  manner  and 
for  such  estate,  as  the  said  Court  shall  direct ;  (that  is  to 
say,)  1.  When  an  heir  or  devisee  of  such  mortgagee  shall 
be  out  of  the  jurisdiction  of  the  Court  of  Chancery,  or  can- 

(2()  See  7  ft  8  Vict.  c.  76,  s.  13. 
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pt.ii.t.10,  not  be  found  :  2.  When  an  heir  or  devisee  of  such  mort- 

Ch.  2,  b.  1. 

gagee  shall,  upon  a  demand  by  a  person  entitled  to  require 

a  conveyance  of  such  lands  or  a  duly  authorised  agent  of 
such  last-mentioned  person,  have  stated  in  writing  that  he 
will  not  convey  the  same,  or  shall  not  convey  the  same  for 
the  space  of  twenty-eight  days  next  after  a  proper  deed  for 
conveying  such  lands  shall  have  been  tendered  to  him  by 
a  person  entitled  as  aforesaid,  or  a  duly  authorised  agent  of 
such  last-mentioned  person  :  3.  When  it  shall  be  \mcertain 
which  of  several  devisees  of  such  mortgagee  was  the 
survivor :  4.  When  it  shall  be  \mcertain  as  to  the  survivor 
of  several  devisees  of  such  mortgagee,  or  as  to  the  heir  of 
such  mortgagee,  whether  he  be  living  or  dead  :  5.  When 
such  mortgagee  shall  have  died  intestate  as  to  such  lands, 
and  without  an  heir,  or  shall  have  died  and  it  shall  not 
be  known  who  is  his  heir  or  devisee :  And  the  order  of 
the  said  Court  of  Chancery  made  in  any  one  of  the  fore- 
going cases  shall  have  the  same  efiTect  as  if  the  heir  or 
devisee  or  surviving  devisee,  as  the  case  may  be,  had 
duly  executed  a  conveyance  or  assignment  of  the  lands  in 
the  same  manner  and  for  the  same  estate."  And  by  s.  20, 
the  Court  is  enabled  to  appoint  a  person  to  convey  or 
assign,  should  it  be  deemed  more  convenient  than  a  vest- 
ing order. 

judgmentB,        By  the  stat.  18  Vict.  c.  15,  a  11,  "  where  any  legal  or 

Ac,  against  .^        c» 

wSL^SmS*  eq^table  estate  or  interest,  or  any  disposing  power  in  or 
been  paid  off.  ovcT  any  lauds,  tenements,  or  hereditaments,  shall,  under 
any  conveyance  or  other  instrument  executed  after  the 
passing  of  this  Act,  become  vested  in  any  person  as  a 
purchaser  or  mortgagee  for  valuable  consideration,  such 
lands,  tenements,  or  hereditaments  shall  not  be  taken  in 
execution  under  any  writ  of  elegit,  or  other  writ  of  exe- 
cution, to  be  sued  upon  any  judgment,  or  any  decree, 
order,  or  rule  against  any  mortgagee  or  mortgagees  thereof, 
who  shaU  have  been  paid  off  prior  to  or  at  the  time  of  the 
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execution  of  such  conveyance,  nor  shall  any  such  judg-  ^-I'-ti*. 

ment,  decree,  order,  or  rule,  or  the  money  thereby  secured,  

be  a  charge  upon  such  lands,  tenements,  or  hereditaments 
so  vested  in  purchasers  or  mortgagees,  nor  shall  such 
lands,  tenements,  or  hereditaments  so  vested  in  purchasers 
or  mortgagees  be  extended  or  taken  in  execution,  or  ren- 
dered liable  under  any  writ  of  extent  or  writ  of  execution 
or  other  process  issued  by  or  on  behalf  of  her  Majesty,  her 
heirs  or  successors,  in  respect  of  any  judgment,  statute,  or 
recognisance  obtaiiied  against  or  entered  into  by,  or  in- 
quisition found  against,  or  obligation  or  specialty  made  by, 
or  acceptance  of  ofl&ce  by  any  mortgagee  or  mortgagees, 
whereby  he  or  they  hath  or  have  become  or  shall  become 
a  debtor  or  accoimtant,  or  debtors  or  accountants  to  the 
Crown,  where  such  mortgagee  or  mortgagees  shall  have 
been  paid  off  prior  to  or  at  the  time  of  the  execution  of 
such  conveyance  as  aforesaid." 

In  consequence  of  this  enactment,  where  mortgagees  are 
paid  off  prior  to  or  at  the  time  of  the  execution  of  any 
conveyance  or  subsequent  mortgage,  creditors  having  judg- 
ments against  such  mortgagees  need  not  concur  in  such 
conveyance  or  subsequent  mortgage  (z). 

XXIII.  Where  a  person  makes  a  mortgage  in  fee,  8uid  xxm. 
dies  intestate  without  heirs,  the  equity  of  redemption  does  £2^|^' 
not  escheat  to  the  Crown,  but  belongs  to  the  mortgagee,  SiwT****^* 
subject  to  the  debts  of  the  mortgagor  (a). 

As  the  personal  representatives  are  entitled  to  the  money.  Right  of 

ozecaton  of 

and  as  the  land  is  in  equity  a  pledge  for  the  payment,  it  m<»t«iwee  to 
follows,  that,  if  the  pledge  is  forfeited,  the  personal  repre- 
sentative must  be  also  entitled  to  the  land  composing  the 
pledge ;  and  therefore  if  the  mortgagee  dies,  and  his  heir 
obtains  a  release  of  the  equity  of  redemption,  or  the  land 


{z)  Qreava  v.  WU9(m  (No.  2),  25  (a)  Beetle  v.  Symcnde,  16  Beav. 

Boar.  484.  406. 
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Pi.  u.  T.  w,  becomes  irredeemable  from  length  of  time,  it  will  never- 
-— ^ — '-  theless  belong  to  the  personal  representative,  and  the  heir 
will  be  a  trustee  for  him  (6). 


Section  II. 
Of  EqvMahk  M(yrtgage$  of  Real  Property  and  ChattcU 

Real. 

pt.ii.t.io.      Besides  mortgages  created  by  a  formal  instrument,  and 
— — ^ —  valid  at  law  as  well  as  in  equity,  there  are  equitable  mort- 
gages.   These  are  created  either  by  a  written  instrument, 
or  by  a  deposit  of  deeds  or  copies  of  court  roll,  with  or 
without  writing  (c).    Any  written  agreement  or  directions 
or  other  instrument  in  writing,  showing  that  it  was  the 
intention  of  a  creditor  thereby  to  make  his  land  or  other 
property  a  security  for  the  debt,  will  be  equivalent  in 
equity  to  an  actual  mortgage  by  deed  or  to  a  pledge  (d). 
And  a  deposit  of  all  or  some  of  the  material  deeds  or 
documents  of  title,  though  they  do  not  show  a. good  title  in 
the  depositor  (as  where  they  do  not  comprise  the  convey- 
ance to  him),  if  made  with  a  creditor,  or  with  some  third 
person  on  his  behalf  (whether  with  or  without  any  written 
memorandum,  and  even  without  a  word  passing),  as  secu- 
rity for  an  antecedent  debt,  or  on  a  fresh  loan  of  money, 
constitutes  an  equitable  mortgage  (e).    Such  deposit  is  of 
itself  evidence  of  an  agreement  for  a  legal  mortgage  of  the 
estate,  of  which  agreement  the  creditor  may  avail  himself, 
by  filing  a  bill,  as  of  an  agreement  in  writing  for  that 
purpose.    And  if,  by  agreement,  a  vendor  keeps  the  title 

(&)  Coote  Mortg.  8rd  ed.  510.  (e)  Story's  Eq.  Jar.  §  1020 ;  2 

(c)  2  Spence's  Eq.  Jar.  777;  Spence'sEq.  Jar.  781 ;  Coote  Mortg. 
Coote  Mortg.  3rd  ed.  165  ;  Penwick  Srd  ed.  165, 169 ;  Laocm  y.  AUen,  8 
V.  PoUs,  8  D.  M.  &  G.  506 ;  Daw  v.  Drewiy,  579 ;  BoberU  t.  Crofi^  24 
Terrdi,  83  Beay.  218.  Beay.  228 ;  2  D.  A;  J.  1. 

(d)  2  Spence's  Eq.  Jur.  777—779. 
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* 

deeds  and  conveyance  of  the  estate  to  the  purchaser  in  ^^^^4^-^' 

his  own  custody,  as  a  security  for  the  purchase  money  

unpaid,  he  has  an  equitable  mortgage  on  the  estate  (/). 
And  an  equitable  mortgagee  may  himself  create  an  equit- 
able mortgage  by  depositing  the  deeds  with  a  third  person, 
although  he  does  not  deliver  over  the  memorandum  {g). 

The  meaning  and  object  of  the  deposit  may  be  explained 
by  parol  evidence.  And  evidence  is  admissible  to  show 
that  a  delivery  of  deeds  to  a  third  person,  by  a  person  not 
being  the  party  whose  estate  is  sought  to  be  charged,  even 
though  no  money  passed  at  the  time,  constituted  an  equit- 
able mortgage  (A). 

The  deposit  will  cover  subsequent  advances,  if  it  clearly  Further 
appear  that  they  were  made  upon  the  faith  of  that  security, 
or  that  the  original  deposit  was  continued  with  an  agree- 
ment for  a  further  advance  (i). 

An  equitable  mortgage  by  deposit  of  title  deeds  wiU  Priority, 
have  preference  over  a  subsequent  purchaser  or  mortgagee 
of  the  legal  estate  with  notice,  but  not  over  a  subsequent 
purchaser  or  mortgagee,  who  has  the  legal  estate,  and  had 
no  notice  of  such  equitable  mortgage  Qc). 

An  equitable  incumbrancer  on  property,  who  has  distinct 
notice  of  a  prior  incumbrance,  cannot,  by  concealing  his 
knowledge  from  his  assignee,  give  such  assignee  a  better 
right  than  that  which  he  himself  possesses  (2). 

Where  a  trustee  of  funds  invested  on  mortgage  in  his 
own  neone  deposits  the  deeds  without  notice  of  the  trust, 
to  secure  an  advance  to  himself,  the  cestuis  que  trust  are 
entitled  to  priority  over  the  equitable  mortgagee,  and  to 
delivery  up  of  the  deeds  (m). 


(/)  Sugd.  Concifie  View,  686.  W  Coote  Mortg.  8rd  ed.  170. 

(^)  Coote  Mortg.  8rd  ed.  178.  (Q  Ford  y.  WhiU^  16  Bear.  125. 

(A)  2  Spenoe'B  Eq.  Jur.  784.  (m)  Newton  y.  Nefwton^  L.  B.  6  £q. 

(t)  2  Spenoe'8  Eq.  Jar.  781;  Coote  185. 
Mortg.  8rd  ed.  171. 
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pt.  n.  T.  10,       An  equitable  mortgagee  by  deposit  is  a  purchaser  within 
— -^— ^   the  Stat  of  27  Eliz.  c.  4,  so  as  to  avoid  a  prior  voluntary 
settlement  in  equity,  though  not  at  law.     So  he  may  avoid 
such  a  settlement  as  a  creditor  under  the  13  Eliz.  c.  5,  if  he 
was  a  creditor  at  the  time  of  the  settlement  (n). 
Fiitawe.  Under  an  equitable  mortgage  of  a  lease,  even  by  a  mere 

deposit  without  any  memorandum,  the  tenant's  fixtui*es 
will  be  included  (p).       a  '■ 


Section  III. 
Of  Mortgages  of  Personal  Property. 

pr.ii.T.  10,      I.  A  mortgage  of  personal  property  is  a  transfer  of  the 

'- ownei'ship  itself,  subject  to  be  defeated  by  the  performance 

gageMda     of  the  couditiou  within  a  ceitain  time.     But  a  pledge  only 

pledge  di8-  to 

fromwch      P^sscs  the  posscssiou,  or  at  most  a  special  property  to  the 

®*^"*  pledgee,  with  a  right  of  retainer  till  the  debt  is  paid  or  the 

engagement  is  fulfilled  (p). 

stock.  Public  stock  may  become  the  subject  of  loan,  or  it  may 

be  of  itself  the  security  for  the  repayment  of  money  (q). 
And  a  contract  for  the  transfer  of  stock  is  good  though  the 
transferor  is  not  possessed  of  it  at  the  time  (7'). 

NondeUverj  If  the  assiguor  retains  possession  of  chattels  comprised 
in  an  assignment,  or  bill  of  sale,  as  it  is  techhically  termed, 
this  is  primS,  facie  a  badge  of  fraud,  as  against  creditors. 
But  it  does  not  render  the  transaction  fraudulent  and  void, 
where  it  is  consistent  with  the  deed ;  or  where  the  deed  is 
given  to  secure  the  repayment  of  a  debt  by  instalments,  and 
the  deed  provides,  that,  "  until  default  shall  be  made  in 

(n)  Goote  Mortg.  3rd  cd.  170.  Spence's  £q.  Jar.  771. 

(o)  Waiiam  T.  Evans,  23  Bear.  (q)  Goote  Mortg.  drd  ed.  274. 

289.  (r)  Id.  276. 
( p)  Stoiy'B  Eq.  Jur.  §  1030  ;  2 


of  poMeiion. 


I'l.  I  ^  umm^r^B^^i^B^ammmm^^^mKfsmtmmB^ammmm^^^^s^^^^^^j-j    *j 
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payment  of  all  or  any  of  the  said  sums,"  the  assignor  may  p«.  n.  t.  lo, 

retain  possession  (s).  — '- - 

Where  the  first  of  two  mortgagors  of  personal  estate  is  Priority, 
paid  off,  and  th^  person  who  pays  it  off  takes  an  assign- 
ment of  such  personal  estate  to  secure  the  repayment  of 
the  money  advanced  by  him  in  paying  off  the  debt  to  the 
original  creditor,  but  does  not  take  an  assignment  of  the 
debt  and  security,  he  will  not  stand  in  the  place  of  the 
original  creditor  as  regards  priority,  because  the  original 
security  is  not  kept  on  foot  (t), 

II.  A  mortgage  or  pledge  of  personal  property  may  be  u.  TaoUng. 
held  tiU  a  subsequent  debt  or  advance,  without  notice  of  a 

mesne  incumbrance,  is  paid,  as  weU  as  the  original  debt 
(except  so  far  as  bankruptcy  may  alter  the  case),  on  the 
ground  that  the  mortgagee  or  pledgee  would  not  have  lent 
the  further  sum  except  on  the  credit  of  the  mortgage  or 
pledge,  and  that  he  who  seeks  equity  must  do  equity.  This 
presumption  may,  indeed,  be  rebutted  by  circumstances ; 
but  imless  it  is  rebutted,  it  will  generally  prevail  in  favour 
of  the  lien,  agadnst  the  pledgor  himself,  although  not  against 
his  creditors,  or  against  subsequent  purchasers  of  the  equity 
of  redemption  (u), 

III.  A  mortgagor  of  personal  property  may  redeem,  ni.  liort- 
if  he  brings  his  bill  within  a  reasonable  time.     But,  on  to  redeem, 

'^  and  mort- 

the  other  hand,  the  mortgagee  may  either  sell  the  pro-  gSi '^^* 
perty  on  due  notice,  though  no  power  of  sale  may  have 
been    given  him,   or  he  may  foreclose  (x).    The  reason 
would  appear  to  be,  that  other  things  of  the  same  kind, 
and  of  the  very  same  worth,  even  to  the  party  himself, 


{8)MartindaU  T.  Booth,  3  B.  &;  b.11, 

AdoL  498.  (u)  Story's  Eq.  Jar.  §  1084 ;  2 

{t)  Medley  v.  ffarton,   14   Sim.  Spence's  Eq.  Jur.  772,  778. 

222.    As  to  tho  effect  of  notice,  or  (r)  Story's  Eq.  Jur.  §  1031  ;  2 

want  of  notice,  as  regards  priority,  Spence's  Eq.  Jur.  637;  Coote  Mortg. 

see  infra,  Fart  III.,  Tit.  12,  c.  2,  3rd  cd.  279,  500. 
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^^"^T.io.  inay  be  purchased  for  the  sum  which  the  articles  in  ques- 
tion  fetch. 

iiity.^"^^"'  IV.  If  a  person  transfers  his  shares  in  a  company  by 
way  of  mortgage,  and  the  mortgagee,  as  registered  owner, 
becomes  liable  for  calls  or  other  payments,  he  cannot  com- 
pel his  mortgagor  to  indemnify  him,  unless  he  comes  to 
redeem  (y). 

J*a^*ip?^  V.  A  mortgage  or  transfer  of  a  mortgage  of  a  British 
ship  or  any  share  in  her  must  be  in  a  specified  form,  under 
seal,  and  attested,  and  registered ;  and  the  date  and  hour 
of  its  entry  must  be  indorsed  upon  it 

Prior  to  the  stat.  25  &  26  Vict.  c.  63,  s.  3,  an  equitable 
mortgage  was  invalid  {z),  but  by  that  enactment,  "  equities 
may  be  enforced  against  owners  and  moi-tgagees  of  sliips, 
in  respect  of  their  interest  therein,  in  the  same  memner  as 
equities  may  be  enforced  against  them  in  respect  of  any 
other  personal  property." 

In  case  more  than  one  mortgage  of  the  same  ship  or 
share  is  registered,  the  mortgagees,  notwithstanding  any 
notice,  have  priority  according  to  the  date  of  registration. 
Every  registered  mortgagee  may  dispose  of  the  ship  or 
share  mortgaged  ;  but  no  subsequent  mortgagee  may  do 
this,  without  the  concurrence  of  every  prior  registered 
mortgagee,  except  imder  the  order  of  some  competent 
Court  (a). 

A  certificate  of  mortgage  may  be  granted  by  the  registrar 
to  the  owners  of  a  ship,  allowing  a  mortgage  out  of  the 
coimtry  where  the  ship  is  registered.  And  the  mortgage, 
when  made,  is  to  be  indorsed,  by  a  registrar  or  British 
consular  officer,  on  the  certificate  of  mortgage  (6). 


(y)  2  Spence'B  Eq.  Jur.  774.  ss.  66,  69,  71. 

(2)  Liverpool   Borough    Bank  t.  (6)  Sm.  Merc.  Law,  196  ;  Mau.  & 

Turner,  2  D.  F.  &  J.  602.  Pol.  86  ;  17  &  18  Vict.  c.  104,  ss. 

(a)  Sm.  Merc.  Law,  195  ;  Man.  &  76—80. 
Pol.  83—5;  17  &  18  Vict.  c.  104, 


OF  MORTGAGES  OF  PERSONAL  PROPERTY. 


419 


The  transmission  of  a  mortgage,  by  death,  bankruptcy,  ^r- 1\  t.  lo, 

marriage,  &c.,  must  be  registered  (c\ 

When  a  mortgage  is  discharged,  satisfection  is  to  be 
entered  on  the  registry  (d). 


(c)  Sm.  Mere.  Law,  196  ;  Mau.  &  {d)  Sm.  Merc.  Law,  196;  Man. 
Pol.  85;  17  &  18  VicL  c.  104,  8S.  •  &  Pol.  37  ;  17,  &  18  Vict.  c.  104, 
73  -75.  B.  68. 
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CHAPTER  III. 

OF  INTERESTS  UNDER  STATUTES  MERCHANT,  STATUTES 
STAPLE,  RECOGNISANCES,  JUDGMENTS,  DECREES,  ORDERS, 
AND  RULES  OF  COURT,  AND  ELEGIT. 

pamh.    a  STATUTE  merchant  is  a  bond  or  contract  upon  record, 

T.  10,Ch.  8.  .    ^ 

under  the  hand  and  seal  of  a  debtor,  publicly  acknow- 

»»«**»*•      lodged  before  the  mayor  of  the  place,  and  attested  by  the 

King's  seal  (a). 
Butate  A  statute  staple  is  a  bond  of  record  acknowledged  before 

the  mayor  of  the  staple,  and  attested  by  the  seal  of  the 

staple  (b). 
BMogniaanoe      The  Statute  Staple  was  only  intended  for  persons  con- 

in  the  nature 

o^»  «^*nte  cemed  in  trade  ;  but  it  became  used  so  universally,  that 
an  Act  was  made  in  23  Hen.  8,  prohibiting  any  persons 
but  merchants  from  taking  it.  But  this  Act  created  a 
new  kind  of  security,  called  a  recognisance  in  the  nature 
of  a  statute  staple,  which  is  a  bond  acknowledged  before 
the  Justices  of  the  Queen's  Bench  or  Common  Pleas,  the 
mayor  of  the  staple  at  Westminster,  or  the  recorder  of 
London,  and  enrolled,  upon  which  the  same  advantages 
may  be  had  as  upon  a  statute  staple  (c).  The  form  of  a 
recognisance  is  this  :  "  Tliat  A.  B.  doth  acknowledge  to 
owe  to  our  Sovereign  Lady  the  Queen  or  to  C.  D.  the  sum 
of  100/.,"  with  condition  to  be  void  on  performance  of  the 
thing  stipulated  (rf). 

otneni  The  Statute  merchant,  the  statute  staple,  and  the  recog- 

(a)  2  Cruiae  T.  14,  §  8;  Coote  Mortg.  3rd  ed.  74.    This  secariiy 
Mortg.  3rd.  ed.  36, 74.  Thid  security  was  created  by  the  statute  27  Ed- 
was  created  by  the  statute  11  Ed-  ward  3,  stat,  2. 
ward  1,  extended  by  the  statute  13  (c)  2  Cruise  T.  14,  §  13  ;  Coote 
Edward  1,  sIaL  3.  Hortg.  3rd  ed.  75. 

(6)  2  Cniiso  T.  14,  §  12 ;  Cooto  (d)  4  Cruise  T.  32,  c.  8,  8  19. 
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nisance  in  the  nature  of  a  statute  staple,  then,  are  all  «^i"i^- 

■*^     '  '  T.  10,  Ch.  8. 

recorded  acknowledgments  of  a  debt.    And  in  each  case,  if -■ 

'^  natara  and 

the  debt  is  not  paid  by  a  certain  day,  the  sheriff  is  autho-  ®J^**'*" 
rised  to  deliver  the  Ijuids  as  well  as  goods  of  the  debtor  to  ■«<^**<*- 
the  creditor  "  by  a  reasonable  extent,  to  hold  them  until 
such  time  as  the  debt  is  wholly  levied  "  (e). 

By  the  stat.  27  Eliz.  c.  4,  ss.  7,  8,  statutes  merchant  Regiatryof 

statutes  and 

•  and  statutes  staple  shall,  within  six  months  after  they  are  rccogni- 
acknowledged,  be  entered  in  a  book  by  the  Clerk  of  Ee^ 
cognisances ;  and  if  not  brought  to  him  for  that  purpose 
within  four  months,  they  shall  be  void  against  subsequent 
purchasers. 

By  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  18,  recog- 
nisances shall  only  bind  bond  fide  purchasers  from  the 
time  of  enrolment  And  by  the  stiat.  8  Geo.  1,  c.  25,  recog- 
nisances in  the  nature  of  a  statute  staple  are  required  to 
be  enrolled  and  docketed  for  the  purpose  of  searches  by 
purchasers  and  others.  And  some  other  regulations  have 
been  made  respecting  them  by  recent  Acts.  (See  infra, 
pp.  428—9,  438.) 

These  statutes  and  recognisances  are  now  disused  :  but  nisuseof 
whatever  relates  to  the  effect  of  a  statute  staple,  is  still'  of 
practical  importance,  as  being  applicable  to  many  cases 
where  the  Crown  is  creditor  (/). 

It  is  enacted  by  the  Statute  of  Westminster  2,  13  Edw.  EJegit. 
1,  c.  18,  that  when  a  debt  is  recovered  or  acknowledged, 
or  damages  adjudged  in  the  King's  Courts,  the  plaintiff 
shall  have  Ids  election  either  to  have  a  writ  of  fieri  facias, 
or  else  that  the  sheriff  shall  deliver  to  him  aU  the  chattels 
of  the  debtor,  saving  only  his  oxen  and  beasts  of  the 
plough,  and  also  one  half  of  his  lands,  until  the  debt  shall 
be  levied  upon  a  reasonable  price  or  extent :  the  word 
"  price  "  referring  to  the  chattels,  and  the  word  "  extent " 

(e)  Burton,  §  869  ;  Coote  Mortg.  (/)  Burton,  §  871. 

8rd  ed.  76» 
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VAXtU. 

T.  10,  Co.  8. 


Tenancy  bj 

sUtQte 

mcrcban^, 

Bt&tute 

staple,  or 

elegit. 

Warrant  of 
tMxarMj  to 
oonfefls 
jadgment. 


Extenrion.  of 
the  creditor's 
remedy  by 
stet.l«cS 
Vict,  c  110. 

Extension  of 
the  remedy 
at  law  by 
elegit. 


to  the  lands.  In  consequence  of  this  statute,  a  writ  was 
framed,  under  which  the  sheriff  first  causes  the  goods  and 
chattels  to  be  appraised  by  a  jury ;  and  if  they  are  insuffi- 
cient to  pay  the  debt,  then  the  jury  put  an  annual  value  on 
the  lands,  and  the  sheriff  delivers  the  goods  and  chattels 
and  a  moiety  of  the  land  to  the  creditor,  under  the  old 
law,  or  the  whole  under  the  new.  This  writ  was  called  a 
writ  of  elegit,  because  the  creditor  thereby  elected  to  sue 
out  execution  against  the  lands,  instead  of  proceeding 
at  common  law  against  the  goods  alone  by  writ  of  fieri 
facias  (g). 

Upon  the  entry  of  the  cognisee  into  the  lands  extended, 
he  is  called  tenant  by  statute  merchant,  statute  staple,  or 
elegit  (A). 

In  consequence  of  the  word  "  acknowledged "  in  the 
Statute  of  Westminster  2,  it  has  become  a  common  prac- 
tice when  money  is  borrowed,  for  the  debtor  not  only  to 
execute  a  bond  to  the  creditor,  but  also  a  warrant  of  attorney, 
addressed  to  two  or  more  attomies,  authorising  them  to 
acknowledge  a  judgment  for  the  money,  which  enables 
the  creditor  to  sue  out  a  writ  of  elegit  as  effectually  as  if 
the  judgment  had  been  obtained  in  an  adversary  suit  (t). 

Under  the  stat  1  &  2  Vict  c.  110,  the  whole  of  the  lands 
may  be  taken,  and  the  remedy  of  the  creditor  is  in  other 
respects  much  extended  (k).  By  s.  11,  it  is  enacted,  that 
(subject  to  a  proviso  as  to  purchasers,  &c.,  before  the  com- 
mencement of  the  Act)  "it  shall  be  lawful  for  the  sheriff 
or  other  officer  to  whom  any  writ  of  elegit,  or  any  precept 
in  pursuance  thereof,  shall  be  directed,  at  the  suit  of  any 
person,  upon  any  judgment  which  at  the  time  appointed  for 


07)  2  Cruise  T.  14,  §  17  ;  Coote 
Mortg.  Srd  ed.  86,  87;  2  Saund. 
Hep.  6tli  ed.  by  Wms.  68  c  and  g 
n  (k) ;  Lnsh's  Practice  by  Steph.  2nd 
ed.  470 ;  Arch,  by  Prentice,  9th  ed. 
633. 


(h)  2  Cruise  T.  14,  §  76. 

(t)  2  Cruise  T  14,  §  20;  Cootc 
Mortg.  3rd  ed.  39. 

(h)  See  Sugden's  Concise  View, 
383—886. 
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the  commencement  of  this  Act  shall  have  been  recovered,     partii 

or  shall  be  thereafter  recovered  in  any  action  in  any  of  

her  Majesty's  superior  Courts  at  Westminster,  to  make  and 
deliver  execution  unto  the  party  in  that  behalf  suing  of  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments, including  lands  and  hereditaments  of  copyhold  or 
customary  tenure,  as  the  person  against  whom  execution  is 
so  sued,  or  any  person  in  tinist  for  him,  shall  have  been 
seised  or  possessed  of  at  the  time  of  entering  up  the  said 
judgment,  or  at  any  time  afterwards,  or  over  which  such 
person  shall  at  the  time  of  entering  up  such  judgment,  or 
at  any  time  afterwards,  have  any  disposing  power  which 
he  might  without  the  assent  of  any  other  person  exercise 
for  his  own  benefit,  in  like  manner  as  the  sherifif  or  other 
officer  may  now  make  and  deliver  execution  of  one  moiety 
of  the  lands  and  tenements  of  any  person  against  whom  a 
writ  of  elegit  is  sued  out ;  which  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  by  force  and  viitue  of  such 
execution,  shall  accordingly  be  held  and  enjoyed  by  the 
party  to  whom  such  execution  shall  be  so  made  and  de- 
livered, subject  to  such  account  in  the  Court  out  of  which 
such  execution  shall  have  been  sued  out  as  a  tenant  by 
elegit  is  now  subject  to  in  a  Court  of  Equity:" 

By  s.  13  it  is  enacted,  that  (subject  to  a  proviso  as  to  Judgment  to 
purchasers,  &a,  before  the  commencement  of  the  Act)  "a  cEarxein 

'  equity  oa 

judgment  already  entered  up  or  to  be  hereafter  entered  up  'eaieatatc. 
against  any  person  in  any  of  her  Majesty's  superior  Courts 
at  Westminster  shall  operate  as  a  charge  upon  all  lands, 
tenements,  rectories,  advowsons,  tithes,  rents,  and  heredita- 
ments (including  lands  and  hereditaments  of  copyhold  or 
customary  tenure),  of  or  to  which  such  person  shall  at  the 
time  of  entering  up  such  judgment,  or  at  any  time  after- 
wards, be  seised,  possessed,  or  entitled,  for  any  estate  or 
interest  whatever,  at  law  or  in  equity,  whether  in  posses- 
sion, reversion,  remainder,  or  expectancy,  or  over  which 
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Part  II.     such  person  shall  at  the  time  of  entering  up  such  judgment 

T.  10|  Co.  o«  ^  ,  I  •   t 

or  at  any  time  afterwards  have  any  disposmg  power  which 

he  might  without  the  assent  of  any  other  person  exercise 
for  his  own  benefit,  and  shall  be  binding  as  against  the 
person  against  whom  judgment  shall  be  so  entered  up,  and 
against  all  persons  claiming  under  him  after  such  judg- 
ment, and  shall  also  be  binding  as  against  the  issue  of  his 
body  and  all  other  persons  whom  he  might  without  the 
assent  of  any  other  person  cut  off  and  debar  from  any  re- 
mainder, reversion,  or  other  interest  in  or  out  of  any  of  the 
said  lands,  tenements,  rectories,  advowsons,  tithes,  rents, 
and  hereditaments  ;  and  that  every  judgment  creditor  shall 
have  such  and  the  same  remedies  in  a  court  of  equity 
against  the  hereditaments  so  charged  by  virtue  of  this  Act, 
or  any  part  thereof,  as  he  would  be  entitled  to  in  case  the 
person  against  whom  such  judgment  shall  have  been  so 
entered  up  had  power  to  charge  the  same  hereditaments, 
and  had  by  writing  under  his  hand  agreed  to  charge  the 
same  with  the  amount  of  such  judgment  debt  and  interest 
thereon.  Provided  that  no  judgment  creditor  shall  be 
entitled  to  proceed  in  equity  to  obtain  the  benefit  of  such 
charge  until  after  the  expiration  of  one  year  from  the  time 
of  entering  up  such  judgment,  or,  in  cases  of  judgments 
alrejuJy  entered  up  or  to  be  entered  up  before  the  time 
appointed  for  the  commencement  of  this  Act,  until  after  the 
expiration  of  one  year  from  the  time  appointed  for  the 
commencement  of  this  Act ;  nor  shall  such  charge  operate 
to  give  the  judgment  creditor  any  preference  in  case  of  the 
bankruptcy  of  the  person  against  whom  judgment  shall 
have  been  entered  up,  unless  such  judgment  shall  have 
been  entered  up  one  year  at  least  before  the  bankruptcy." 
But  it  is  provided  that  nothing  therein  "  contained  shall  be 
deemed  or  taken  to  alter  or  affect  any  doctrine  of  courts  of 
equity  whereby  protection  is  given  to  purchasers  for  valuable 
consideration  without  notice.". 
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A  judgment  creditor,  though  unable  to  proceed  in  equity  -^A"l,"-, 

to  obtain  the  benefit  of  hia  charge  before  the  expiration  of  — '■ 

a  year,  is,  nevertheless,  entitled  to  have  the  life  interest  of 

his  debtor  in  lanilH  at  nnpp  imnniinfl(«1  fnr  hia  nrnfontlnti  /A 
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of  section  13  of  the  some  statute,  above  quoted,  a  judg- 
meut  from  the  time  of  being  entered  up,  was  an  actual 
charge  or  specific  incumbrance  in  equity,  ou  all  freehold, 
copyhold,  and  customaiy  hereditaments,  of  to  or  over 
which  the  debtor,  at  the  time  of  eutering  up  judgment  or 
afterwards,  was  seised,  possessed,  or  entitled,  for  any  estate 
or  interest  whatever  at  law  or  in  equity,  or  had  an  absolute 
disposing  power,  which,  without  the  assent  of  any  other 
person,  he  might  exercise  for  his  own  benefit  (p). 

Let  us  proceed  to  explain  more  particularly,  by  way  of 
comment  on  wliat  has  been  already  stated,  the  general 
effect  of  a  judgment,  by  tlie  law  pi-i&r  to  the  tint.  23  <£  24 
Via.  c.  38. 

Let  us  first  consider  the  case  of  freehold  hereditaments 

of  the  judgment  debtor.    By  the  law  prior  to  the  stat  1 

&  2  Yict.  c.  110,  a  judgment  had  different  operations  at 

difTerent  times.    From  the  time  of  ite  being  entered  up, 

until  a  writ  of  elegit  was  lodged  with  the  sheriff,  it  was 

only  a  general  lien  on  the  freehold  hereditaments.    The 

judgment  creditor  had  no  estate  in  the  laud  like  a  legal 

mortgagee.     He  had  no  actual  chaise  on  the  land,  like  an 

equitable  mortgagwe,  or  like  a  person  in  whose  favour  a 

sum  of  money  had  been  made  payable  out  of  the  land. 

TTo  hoA  tin  specific  lien  on  the  land ;  for  the  judgment 

him  fm  option  of  going  against  the  laud :  he 

se  to  sue  out  a  writ  of  fieri  facias,  and  satisfy 

irely  out  of  the  personal  estate.    Yet  he  had  a 

L  ou  the  land,  arising  from  his  option  of  suing 

of  elegit  against  the  land.    This  gave  him  a 

I  on  the  land,  not  specific,  but  general,  in  com- 

he  other  property  of  the  debtor.    The  effect  of 

Qt  under  the  Statute  of  Westminster,  therefore, 

idem.  4tb  ed.  63,  70 ;      ed.  667  ;  AOJjaon'i  Sheriff*!  Iav, 
Ird  cd.  U,  55 ;  Sagd,      15S. 
L«wiu  on  Trnitt,  Srd 
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pamii.     enacted  by  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  a  16, 

T.  10,  Ch.  8.  "^  '  . 

"  That  no  writ  of  fieri  facias  or  other  writ  of  execution  shall 

bind  the  property  of  the  goods  of  the  person  against  whom 
such  writ  of  execution  is  sued  forth,  but  from  the  time 
that  such  writ  shall  be  delivered  to  the  sheriff,  &c.,  to  be 
executed,"  And  it  has  been  held  that  the  word  "  goods  " 
in  this  section  includes  "terms  for  years;"  and  conse- 
quently that  a  judgment  was  not  even  a  general  lien  upon 
leasehold  hereditaments,  under  the  old  law,  until  the  writ 
of  execution  was  lodged  with  the  sheriflf.  But  the  stat 
1  &  2  Vict  c.  110,  appears  to  place  leasehold  hereditaments 
upon  the  same  footing  as  freehold  hereditaments ;  for  al- 
though the  11th  section  does  not  mention  leasehold  here- 
ditaments, yet  as  it  not  only  uses  the  expression  "  seised" 
but  also  uses  the  expression  "  possessed,"  and  as  the  ex- 
pression "possessed"  would  perhaps  be  redundant,  if  not 
held  to  refer  to  leaseholds,  and  at  all  events  is  most  pro- 
perly referential  to  leaseholds,  it  would  seem  that  lease- 
holds are  included  in  s.  11,  which  relates  to  the  debtor's 
remedies  at  law.  But  whether  this  is  so  or  not,  leasehold 
hereditaments  are  certainly  included  in  s.  13,  which  relates 
to  the  debtor's  remedies  in  equity,  because  it  speaks  of 
hereditaments  of  or  to  which  the  debtor  is  "  seised,  pos- 
sessed, or  entitled,  for  any  estate  or  interest  whatever." 

28  A  84  Vict.       It  is  enacted,  however,  by  the  stat.  23  &  24  Vict  c.  38, 

C  88,  s.  1. 

B<«tetrafcioii   s.  1,  as  foUows :  "  Wlicrcas  it  is  desirable  to  place  free- 
fffoTM^    hold,  copyhold,  and  customary  estates  on  the  same  footing 

6X6CUtiOIl  of 

jadgments,  with  leasehold  estates,  in  respect  of  judgments,  statutes, 
fwogn^"  and  recognisances  as  against  purchasers  and  mortgagees, 
and  also  to  enable  purchasers  and  mortgagees  of  estates, 
whether  freehold,  copyhold,  or  customary  or  leasehold, 
to  ascertain  when  execution  has  issued  on  any  judgment, 
statute,  or  recognisance,  and  to  protect  them  against  delay 
in  the  execution  of  the  writ :  Be  it  therefore  enacted,  that 
no  judgment,  statute,  or  recognisance  to  be  entered  up 
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after  the  passing  of  this  Act  shall  affect  any  land  (of  what-     pa»t  ii. 

ever  tenure)  as  to  a  bon&  fide  purchaser  for  valuable  consi-  

deration  or  a  mortgagee,  (whether  such  purchaser  or  mort- 
gagee have  notice  or  not  of  any  such  judgment,  statute,  or 
recognisance,)  unless  a  writ  or  other  due  process  of  execu- 
tion of  such  judgment,  statute,  or  recognisance  shall  have 
been  issued  and  registered  as  hereinbefore  is  mentioned 
before  the  execution  of  the  conveyance  or  mortgage  to 
him,  and  the  payment  of  the  purchase  or  mortgage  money 
by  him :  provided  always,  that  no  judgment,  statute,  or 
recognisance  to  be  entered  up  after  the  passing  of  this 
Act,  nor  any  writ  of  execution  or  other  process  thereon, 
shall  affect  any  land  of  whatever  tenure  as  to  a  bon§.  fide 
purchaser  or  mortgagee,  although  execution  or  other  pro- 
cess shall  have  issued  thereon,  and  have  been  duly  regis- 
tered, unless  such  execution  or  other  process  shall  be 
executed  and  put  in  force  within  three  calendar  months 
from  the  time  when  it  was  registered." 

And  by  the  stat  27  &  28  Vict  c  112,  after  reciting  that  2T&28  vict. 
it  is  desirable  to    assimilate  the  law  affecting  freehold, 
leasehold,  and  copyhold  estates  to  that  affecting  purely 
personal  estates,  in  respect  of  future  judgments,  statutes, 
and  recognisances,  it  is  enacted  by  s.  1,  that  "  no  judg-  Future 

jadgmentF, 

ment,  statute,  or  recognisance  to  be  entered  up  after  the  ^;;.t7^*j' 
passing  of  this   Act  shall   affect   any  land  (of  whatever  "^^i^ 
tenure)  until  such  land  shall  have  been  actually  delivered  «^"*'°"- 
in  execution  by  virtue  of  a  writ  of  elegit  or  other  lawful 
authority,  in  pursuance  of  such  judgment,  statute,  or  re- 
cognisanca"    And'  by  s.  2,  "  In  the  construction  of  this 
Act  the  term  'judgment'  shall    be    taken    to  include 
registered  decrees,  orders  of  Courts  of  equity  and  bank- 
ruptcy, and  other  orders  having  the  operation  of  a  judg- 
ment ;  and  the  term  '  land '  shall  be  taken  to  include  all 
hereditaments,  corporeal   or  incorporeal,  or  any  interest 
therein ;  and  the  term  '  debtor '  shall  be  taken  to  include 


430 


OF  STATUTES,  JUDGMENTS,  ETC. 


Part  II. 
T.  10,  Ca.  8. 


Freeliolds 
acquired  or 
alieaed  after 
the  Jadg- 
ment. 


Froeliolda 
alleoed  or 
oocumbered 
before  the 
jadgrocDt. 


Belative 
poRttion  of  a 
jndsnient 
creditor  and 
a  mor^agee. 


husbands  of  married  women,  assignees  of  bankrupts,  com- 
mittees of  lunatics,  and  the  heirs  or  devisees  of  deceased 
persons." 

Even  before  the  stat  1  &  2  Vict.  c.  110,  and  down  to  the 
time  of  the  passing  of  the  stat.  23  &  24  Vict.  c.  38,  a  judg- 
ment bound  all  the  freehold  hereditaments  of  wliich  the 
debtor  was  seised  at  the  time  when  the  judgment  w«w 
entered  up,  or  which  he  afterwards  acquired.  And  no 
subsequent  act  of  his,  not  even  alienation  for  valuable  con- 
sideration to  a  purchaser  without  notice  of  the  judgment, 
would  avoid  it ;  because  the  purchaser,  by  searching  the 
register,  would  have  become  acquainted  with  the  fact  that 
there  was  a  judgment  debt  to  which  the  land  might  become 
liable;  and  therefore  if  he  suffered  from  purchasing  an 
estate  of  the  judgment  debtor,  he  had  only  himself  to 
blame  (q).  But  an  alienation,  even  in  equity  alone,  prior 
to  the  acknowledgment  of  a  judgment  was  and  still  is  good 
against  it  (?•).  And  the  enactment  in  the  stat  1  &  2  Vict, 
c.  110  that  a  judgment  "  shall  operate  as  a  charge,"  means 
that  it  shall  so  operate  subject  to  any  equity  affecting  the 
estate  of  the  debtor,  such  as  that  of  a  prior  equitable  mort- 
gagee, or  the  right  of  a  purchaser  under  a  contract  entered 
into  prior  to  the  judgment  (s). 

Although  a  judgment  creditor  has  an  actual  charge  in 
equity  under  the  stat  1  &  2  Vict  a  110,  s.  13,  yet  he  is 
not  in  the  position  of  a  mortgagee,  even  of  an  equitable 
mortgagee  (t) ;  for  until  execution,  he  has  no  estate  in  the 
land,  whether  legal  or  equitable:  and  even  a  creditor 
whose  debtor  has  given  a  warrant  of  attorney  to  acknow- 
ledge a  judgment  for  a  sum  of  money  borrowed  at  the  time. 


(q)  2  Cruise  Dig.  T.  14,  §  48; 
Prid.  Jadgm.  4ih  cd.  9 ;  Coote 
Mortg.  4th  cd.  43. 

(r)  2  Croiae  Dig.  T.  14,  §  43. 

(«)  Sngd.  v.  &  P.  latli  ed.  423 ; 


Fisher  on  Mortg.  420-^. 

(0  Prid.  Jadgm.  4  th  ed.  72 ;  Coote 
on  Mortg.  3rd  ed.  185,  190 ;  Fisher 
on  Mortg.  419. 
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has  not  the  equity  of  a  person  who  has  strictly  lent  his     rA»Tii. 

money  on  the  faith  of  the  land,  as  his  primary  security,  

in  the  same  way  as  a  mortgagee,  who  takes  a  conveyance 
of  an  estate  in  the  land,  or  even  a  mere  deposit  of  the  deeds. 
And  a  creditor  who  obtains  a  judgment  by  a  suit  can 
still  less  be  said  to  have  lent  his  money  on  the  faith  of 
the  land :  for  he  must  be  taken  to  have  known  that  if  the 
debtor  aliened  the  land  before  judgment  it  would  not 
affect  itw 

An  equitable  mortgagee  has  priority  over  a  registered 
subsequent  judgment;  and  if  he  has  made  further  ad- 
vances without  notice  of  the  judgment,  and  taken  a  legal 
mortgage  to  secure  them,  he  may  tack  them  to  his  former 
advances,  as  against  the  judgment  debt  so  as  to  acquire 
priority  in  respect  of  his  further  advances,  by  reason  of  his 
legal  estate  (t^). 

By  the  old  law  (which  is  unaltered  on  these  points),  not  Estates  in 

coparcenary 

only  lands  held  in  severalty,  but  also  lands  held  in  copar-  orincom- 

*/  •"  ^  mon  rents, 

cenary  or  in  common,  rent  charges,  and  rents  in  respect  of  ^tei^!'** 

leases,  might  be  extended :   as  also  might  a  husband's 

interest  in  his  wife's  lands,  whether  jure  uxoris  or  as 

tenant  by  the  curtesy.    But  prior  to  the  stat.  1  &  2  Vict.  Bgtatoa  tail, 

c.  110,  a  judgment  against  a  tenant  in  tail  was  only  bind- 

iQg  on  his  life  interest,  and  not  as  against  his  issue.     And  and  estates 

in  Joint 

if  a  judgment  was  obtained  against  a  joint  tenant,  and  he  tenancy, 
died  before  execution,  it  would  not  bind  the  survivor  (x). 
But  the  judgment  now  binds  the  issue  in  tail,  &c.,  and  the 
surviving  joint  tenant,  under  the  13th  section.  For  the 
case  of  issue  in  tail  is  expressly  provided  for  by  that 
section  ;  and  the  case  of  an  estate  in  joint  tenancy,  though 
not  expressly  provided  for,  appears  to  be  included  by  the 
words  "  any  estate  or  interest  whatever." 

(u)  Co<^  T.  WiUon,  29  Bear.  100.      Coote  Mortg.  3rd  cd.  43 ;  2  Saand. 
{x)  Archb.  by  Pfentice,  9th  ed.      Bep.  by  Wins.  6th  ed.  69  a. 
629,  630  ;  Prid.  4th  ed.  5—7,  66  j 
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_^jMii.  Prior  to  the  Statute  of  Frauds,  equitable  estates,  not 
being  cognisable  at  common  law,  were  not  extendible  on 

interesta.  ^  judgment,  statute,  or  recognisance.  By  s.  10  of  that 
statute,  those  equitable  estates  of  which  the  debtor's  trustee 
was  seised  for  him  in  severalty  at  the  time  of  execution 
might  be  extended.  This  was  held  not  to  apply  to  equi- 
ties of  redemption,  or  to  equitable  interests  in  terms  for 
years  (y).  But  a  creditor  who  had  sued  out  execution  on 
a  judgment  had  a  lien  in  equity  on  an  equitable  interest 
in  a  term  of  years,  or,  if  sold,  on  the  proceeds,  indepen- 
dently of  the  stat.  1  &  2  Vict  c.  110  (z).  And  now  (so  far 
as  the  Stat.  23  &  24  Vict  c.  38,  s.  1,  and  27  &  28  Vict 
c.  112,  s.  1,  do  not  apply),  by  the  11th  section  of  that  Act, 
equitable  interests  in  terms  for  years  seem  to  be  subject  to 
execution  at  law,  and  by  the  13th  section  they  are  clearly 
subject  to  a  charge  in  equity,  from  the  time  of  the  judg- 
ment being  entered  up  (^f).  But  the  11th  section  does  not 
seem  to  include,  though  the  13th  section  does  include, 
equities  of  redemption,  or  other  trusts  than  simple  absolute 
trusts  (&). 

Power.  Where  a  person  had  a  fee,  subject  to  a  power  of  ap- 

pointment given  to  him  by  the  instrument  limiting  the  fee 
to  him,  and  he  exercised  the  power,  the  appointment  had 
the  effect  of  preventing  any  judgment  entered  up  after  the 
creation  of  the  power  from  affecting  the  land  as  against  the 
appointee;  for  an  appointee  is  not  regarded  as  taking 
under  the  appointment,  but  as  taking  immediately  imder 
the  instrument  creating  the  power,  and  consequently  prior 

{y)  Prid.  Judgm.  4th  ed.  IS*— 17,  affirmed  on  appeal 

65 ;  Coote  on  Mortg.  Srd  ed.  29—  (a)  Levin  on  Traato,  8rd  ed.  667 ; 

81 ;  Lewin  on  Trusts,  Srd  ed.  664—  Sugd.  Y.  &  P.  13th  ed.  421 ;  Prid. 

6 ;  Archb.  by  Prentice,  9th  ed.  630,  Judgm.  4th  ed.  62—3.      . 

631 ;  2  Saund.  Eep.  by  Wms.  60i  (b)  Coote  on  Mortg.  Srd  ed.  44  ; 

ed.  11.  Archb.  by  Prentice,  9th   ed.   630  ; 

(z)  Sugd.  V.  &  P.  13th  cd.  417  ;  Prid.  Judgm.  4th  ed.  70. 
Core  V.  lioicteTt  3  Sm,  &  Gif.   1, 
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pabtii.     entered  up  in  any  of  her  Majesty's  superior  Courts  at 

Westminster  shall  have  any  government  stock,  funds,  or 

annuities,  or  any  stock,  or  shares  of  or  in  any  public  com- 
pany in  England  (whether  incorporated  or  not),  standing  in 
his  name  in  his  own  right,  or  in  the  name  of  any  person  in 
trust  for  him,  it  shall  be  lawful  for  a  Judge  of  the  superior 
Courts,  on  the  application  of  any  judgment  creditor,  to 
order  that  such  stock,  funds,  annuities,  or  shares,  or  such  of 
them  or  such  part  thereof  respectively  as  he  shall  think  fit, 
shall  stand  charged  with  the  payment  of  the  amount  for 
which  judgment  shall  have  been  so  recovered,  and  interest 
thereon;  and  such  order  shall  entitle  the  judgment 
creditor  to  aU  such  remedies  as  he  would  have  been 
entitled  to  if  such  charge  had  been  made  in  his  favour  by 
the  judgment  debtor ;  provided  that  no  proceedings  shall 
be  taken  to  have  the  benefit  of  such  charge  until  after  the 
expiration  of  six  calendar  months  from  the  date  of  such 
order."  And  by  the  stat  3  &  4  Vict  c.  82,  s.  1,  "  the  afore- 
said provisions  of  the  said  Act  shall  be  deemed  and  taken 
to  extend  to  the  interest  of  any  judgment  debtor,  whether 
in  possession,  remainder,  or  reversion,  and  whether  vested 
or  contingent,  as  well  in  any  such  stocks,  funds,  annuities, 
or  shares  as  aforesaid,  as  also  in  tlie  dividends,  interest,  or 
annual  produce  of  any  such  stock,  funds,  annuities,  or 
shares;  and  whenever  any  such  judgment  debtor  shall 
have  any  estate,  right,  title,  or  interest,  vested  or  contingent, 
in  possession,  remainder,  or  reversion,  in,  to,  or  out  of  any 
such  stocks,  funds,  annuities,  or  shares  as  aforesaid,  which 
now  are  or  shall  hereafter  be  standing  in  the  name  of  the 
Accountant-General  of  the  Court  of  Chancer}'',  or  the 
Accoimtant-General  of  the  Court  of  Exchequer,  or  in,  to, 
or  out  of  the  dividends,  interest,  or  annual  produce  thereof, 
it  shall  be  lawful  for  such  Judge  to  make  any  order  as  to 
such  stock,  funds,  annuities,  or  shares,  or  the  interest, 
dividends,  or  annual  produce  thereof,  in  the  same  way  as 
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PAEfiL     ing  interest,  until  the  same  shall  be  satisfied;  and  such 

interest  may  be  levied  under  a  writ  of  execution  on  such 

judgment" 
i>ecreeB,  Bv  s.  18,  "all  dccrecs  and  orders  of  Courts  of  equity, 

ruleii,  and  J  ^  i       ^> 

haw'^eotof  ^^^  ^  TKJX^  of  Courts  of  couunon  law,  and  cdl  orders  of 
jadgmentg.     ^^  j^j.^  ChauceUor  or  of  the  Court  of  Eeview  in  matters 

of  bankruptcy,  and  aU  orders  of  the  Lord  Chancellor  in 
matters  of  lunacy,  whereby  any  sum  of  money,  or  any 
costs,  charges,  or  expenses,  shaU  be  payable  to  any  person, 
shall  have  the  effect  of  judgments  in  the  superior  Courts 
of  common  law;  and  the  persons  to  whom  any  such  monies 
or  costs,  charges,  or  expenses,  shall  be  payable,  shall  be 
deemed  judgment  creditors  within  the  meaning  of  this 
Act,"  &c. 

A  decree  for  payment  of  what  shall  be  found  due  on  an 
account  directed  is  not  within  thii?  section  (i). 

A  rule  for  taxation  of  costs,  and  an  allocatur  thereon, 
which  is  merely  a  declaration  of  the  Master's  judgment  as 
to  the  amount  of  costs,  do  not  amount  to  a  rule  or  order 
within  this  section.  But  a  rule  absolute  for  payment  of 
costs  does  (Z). 

By  the  stat.  12  &  13  Vict.  c.  106,  s.  48,  the  provisions 
of  the  stat.  1  &  2  Vict.  c.  110,  so  far  as  the  same  relate  to 
Orders  of  the  Lord  Chancellor,  or  of  the  Court  of  Eeview 
therein  referred  to,  in  matters  of  bankruptcy,  and  the 
powers  given  by  the  same  Act  to  the  Lord  Chancellor  and 
the  Court  of  Eeview  in  matters  of  bankruptcy,  shall 
extend  to  and  be  applicable  to  Ordera  of  the  Lord  Chan- 
cellor and  of  the  Vice-Chancellor  in  matters  of  bankruptcy 
under  the  stat.  12  &  13  Vict.  c.  106.  By  the  stat.  14  &  15 
Vict.,c.  83,  s.  7,  the  jurisdiction  of  the  Vice-Chancellor  in 
bankruptcy  was  transferred  to  the  Court  of  Appeal  in 
Chancery. 

qc)  Ckadtoick  t.  HoU,  8  D.  M.  ft  (Q  Shaw  t.  Neale,  6  H.  L.  Cas. 
0.  584.  581,  599. 
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t^io*ch'8   *'^®  nanie  of  the  pei-son  whose  estate  is  intended  to  be 

— ■ affected."    And  by  the  stat.  2  Vict.  c.  11,  s.  3,  the  master 

shall  insert  in  such  book  the  year  and  th6  day  of  the 
month  when  every  such  memorandum  or  minute  is  so  left 
with  him. 

Under  the  19th  section  of  the  stat.  1  &  2  Vict.  c.  110,  a 
judgment  has  no  retrospective  operation  as  against  pur- 
chasers, mortgagees,  or  creditors,  after  it  has  been  regis- 
tered (o). 

We  have  seen  that  by  the  stat.  23  &  24  Vict.  c.  38,  s.  1> 
in  order  to  bind  purchasers  or  mortgagees,  the  process  of 
execution  of  the  judgment,  &c.,  must  have  been  registered 
before  the  conveyance  or  mortgage  (p).  And  by  s.  2,  "  the 
registry  herein-before  required  of  any  writ  of  execution, 
or  other  due  process  on  any  judgment,  statute,  or  recog- 
nisance, in  order  to  bind  a  purchaser  or  mortgagee,  shall 
be  made  by  a  memorandum  or  minute  referring  to  the 
judgment,  statute,  or  recognisance  already  registered,  so 
as  to  connect  the  registry  of  the  writ  of  execution  or  other 
process  therewith;  such  memorandum  or  minute  to  be 
left  with  the  senior  Master  of  the  Court  of  Common  Pleas 
at  Westminster,  who  shall  forthwith  enter  the  particulars 
in  a  book  in  alphabetical  order  by  the  name  of  the  person 
in  whose  behalf  the  judgment,  statute,  or  recognisance 
upon  which  the  writ  of  execution  or  other  process  issued 
was  registered,  and  also  the  year  and  the  day  of  the 
month  when  every  such  memorandum  or  minute  is  left 
with  him." 

By  the  stat.  2  Vict.  c.  11,  s.  1,  the  dockets  of  judgments 
imder  the  stat.  4  &  5  W.  &  M.  a  20,  are  closed.  And  by 
stat  2  Vict.  c.  11,  s.  2,  "  no  judgment  already  docketed 
under  that  Act  shall,  after  August  1st,  1841,  affect  any 
hereditaments,  as  to  purchasers,  mortgagees,  or  creditors, 

(o)  Hargrave   y.    Hargrave,   23  (j)  See  p.  428,  snpia. 

Beay.  iU. 
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expressly  enact  that  judgments  not  docketed  as  thereby 
required  shall  not  have  any  preference  against  heirs,  exe- 
cutors, or  administrators,  in  their  administration  of  their 
ancestors',  testators',  or  intestates'  estates,  in  consequence 
whereof  such  heii's,  executors,  or  administrators  have  been 
held  to  have  lost  the  protection  which  they  enjoyed  under 
the  said  first-recited  Act,  and  it  is  expedient  that  the 
same  should  be  restored:  Be  it  therefore  declared  and 
enacted,  That  no  judgment  which  has  not  already  been  or 
which  shall  not  hereafter  be  entered  or  docketed  under 
the  several  Acts  now  in  force,  and  which  passed  subse- 
quently to  the  said  Act  of  the  fourth  and  fifth  years  of 
King  William  and  Queen  Mary,  so  as  to  bind  lands,  tene- 
ments, or  hereditaments,  as  against  purchasers,  mortgagees, 
or  creditors,  shall  have  any  preference  against  heirs,  exe- 
cutors, or  administrators,  in  their  administration  of  their 
ancestors',  testators',  or  intestates'  estates"  (r). 

By  the  stat.  2  Vict.  c.  11,  s.  4,  judgments,  decrees, 
orders,  and  rules,  after  five  years  from  the  date  of  the  first 
registration  thereof,  shall  be  void  against  hereditaments, 
as  to  purchasers,  mortgagees,  and  creditors,  unless  again 
registered  witliin  five  years  before  the  instrument  under 
which  such  purchasers  and  mortgagees  claim,  or  before  the 
rights  of  such  creditors  accrued,  and  so  toties  quoties  at 
the  expiration  of  every  succeeding  five  years  :  "All  judg- 
ments of  any  of  the  superior  courts,  decrees  or  orders  in 
any  Court  of  equity,  rules  of  a  Court  of  common  law,  and 
orders  in  bankruptcy  or  lunacy,  which  since  the  passing  of 
the  said  recited  Act  of  the  first  and  second  years  of  the 
reign  of  her  present  Majesty  have  been  registered  under 
the  provisions  therein  contained,  or  which  shall  hereafter 
be  so  registered,  shaU,  after  the  expiration  of  five  years 
from  the  date  of  the  entry  thereof,  be  null  and  void 

(r)  See  Jenningi  v.    Jiighy,   83      Law  Bep.  1  Q.  B.  866. 
Bear.  198 ;  Kemp  t.  Waddingham, 
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against  lands,  tenements,  and  other  hereditaments,  as  to  j^^^^c^g 

purchasers,  mortgagees,  or  creditors,  unless  a  like  memo-  

randum  or  minute  as  was  required  in  the  first  instance  is 
again  left  with  the  senior  Master  of  the  said  Court  of 
Common  Pleas  within  five  years  before  the  execution  of 
the  conveyance,  settlement,  mortgage,  lease,  or  other  deed 
or  instrument  vesting  or  transferring  the  legal  or  equitable 
right,  title,  estate,  or  interest  in  or  to  any  such  purchaser 
or  mortgagee  for  valuable  consideration,  or,  as  to  creditors, 
within  five  years  before  the  right  of  such  creditors  accrued, 
and  so,  toties  quoties,  at  the  expiration  of  every  succeed- 
ing five  years ;  and  the  senior  Master  shall  forthwith  re- 
enter the  same  in  like  manner  as  the  same  was  originally 
entered." 

This  enactment  that  the  judgment  shall  be  void  against 
lands  "as  to  creditors"  unless  re-registered  within  five 
years  before  the  right  of  such  creditors  accrued,  refers 
only  to  creditors  who  have  acquired  a  right  or  interest  in 
the  land ;  and  the  accruer  of  the  right  to  such  creditor 
means  an  accruer  of  the  right  to  the  land,  so  as  to  enable 
them  to  dispute  the  right  of  the  judgment  creditor  in 
respect  thereof:  so  that  the  section  does  not  refer  to 
creditors  who  have  not  acquired  any  specific  right  or 
interest  in  the  land  (s). 

By  the  stat.  18  Vict  c.  15,  s.  6,  "it  shall  be  deemed 
sufficient  \p  bind  such  purchasers,  mortgagees,  and  cre- 
ditors, if  such  memorandum  or  minute  as  was  required  in 
the  first  instance  is  again  left  with  the  senior  Master  of 
the  Common  Pleas  within  five  years  before  the  execution 
of  the  conveyance,  settlement,  mortgage,  lease,  or  other 
deed  or  instrument  vesting  or  transferring  the  legal  or 
equitable  right,  title,  estate,  or  interest^  in  or  to  any  such 
purchaser  or  mortgagee,  for  valuable  consideration^  or,  as 

(<)  Simpion  t.  MwUy^  2  E*  ft  J.  71i 
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T^o*V's   to  creditors,  within  five  years  before  the  right  of  such 

creditors  accrued,  as  directed  by  the  said  last  mentioned 

Act  (the  stat.  2  Vict  a  11),  although  more  than  five 
years  shall  have  expired  by  eiQuxion  of  time  since  the  last 
previous  registration  before  such  last  mentioned  memo- 
randum or  minute  was  left,  and  so  toties  quoties  upon 
eveiy  re-registry." 

EegistTation  will  protect  the  judgment  creditor  against 

all  who  become  interested  as  mortgagees,  purchasers,  of 

creditor,  during  the  currency  of  the  five  yeara  following 

such  registration.     And  such  protection  against  tlicm  will 

continue,  though  the  judgment  be  not  re-registered  until 

some  time  after  the  expiration  of  the  five  yeai-s,  or  not 

re-registered  at  all ;   because   the  object  of  the  statute 

being  to  afford  all  persons  advancing  money  the  means  of 

knowing,  by  a  search  of  the  register  for  not  more  than 

five  years  before,  whether  there  are  any  prior  charges  or 

not,  it  could  not  have  been  the  intention  of  the  legislature 

that  a  purchaser  or  mortgagee,  once  having  the  me^ans  of 

knowing,  by  the    registration    effected    previous  to  his 

purchase  or  mortgage,  of  the  existence  of  a  prior  charge, 

should  be  bettered,  as  to  his  security,  by  the  subsequent 

omission  of  that  which,  as  to  him,  was  a  mere  formal  act, 

namely,  the  re-registration.    But  as  to  persons  becoming 

entitled  as  purchasers,  moitgagees,  or  creditors,  in  the 

interval  between  the  expiation  of  the  five  yeaj:s  following 

the  first  registration  of  the  judgment,  and  the  time  of 

registration  thereof,  the  judgment  creditor  will  not  be 

protected,  but  they  will  have  priority  over  him,  because 

the  object  of  the  Act  was  not  merely  to  give  purchasers, 

mortgagees,  or  creditors,  the  means  of  ascertaining  the 

existence  of  prior  judgments,  but  also  to  prevent  the 

necessity  of   their  searching  for  more   than  five  years 

previously,  in  order  to  ascertain  the  existence  of  prior 

judgments  \  by  enacting  that  judgments  not  re-registered 
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within  five  years  before  the  title  of   such  purchasers,  t,^,^»*"-» 

mortgagees,  or  creditors,  should  not  affect  them.    When  

the  stat  2  Vict.  c.  11,  s.  4,  says  that  judgments,  &c.,  shall, 
after  the  expiration  of  five  years  from  registration,  be  void 
"as  to  purchasers,  mortgagees,  or  creditors,"  unless  re- 
registered "within  five  years  hefo7*e  the  execution"  of  the 
instrument  under  which  such  purchasers  or  mortgagees 
claim,  or  within  five  years  ^fare  the  accruer  of  right  to 
such  creditors ;  the  words  "  befoi'e  the  execution,"  &c., 
show  that  the  "  purchasers,  mortgagees,  or  creditors,"  are 
those  who  become  interested  as  such  after  the  expiration 
of  the  five  years  following  the  first  or  prior  registra- 
tion (t). 

By  the  stat.  23  &  24  Vict  c.  38,  s.  4,  it  is  enacted  that  Je-regbtra- 
"  no  judgments  which,  since  the  passing  of  the  Act  1  &  2  JSd^'ee^^j" 
Vict.  c.  110,  have  been  registered  under  the  provisions  **"* 
therein  contained,  or  contained  in  the  Act  of  the  2  &  3 
Vict  c.  11,  as  explained  and  amended  by  the  Act  of  the  18 
&  19  Vict  c.  15,  or  which  will  hereafter  be  so  registered, 
shall  have  any  preference  agjonst  heirs,  executors,  or 
administratora,  in  their  administration  of  their  executors', 
testators',  or  intestates'  estates,  unless  at  the  death  of  the 
testator  or  intestate  five  years  shall  not  have  elapsed  from 
the  date  of  the  entry  thereof  on  the  docket  or  from  the 
only  or  last  re-registiy  thereof,  as  the  case  may  be,  which 
re-registry  from  time  to  time  is  hereby  authorised  to  be 
made  in  manner  directed  by  the  said  Act  of  the  second 
and  third  of  Queen  Victoria,  as  explained  and  amended 
by  the  Act  of  the  eighteenth  and  nineteenth  of  Queen 
Victoria ;  but  it  shall  be  deemed  suflicient  to  secure  such 
preference  as  aforesaid^  if  such  a  memorandum  as  was 
required  in  the  first  instance  is  again  left  with  the  senior 
Master  of  the  Common  Pleas  within  five  years  before  the 

{t)  Beavan  t.  Lord  Oxfwd^  6  D.      L.  Cii8.  581,  595,  605,  606,  614 ; 
M.  k  G.  492 ;  Skaw  ▼.  NtaJie,  6  H.      Sogd.  Y.  ft  P.  13th  ed.  425,  426. 
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pamii.     death  of  the  testator  or  intestate,  although  moi^e  than  five 

yeara  shall  have  expired  by  effluxion  of  time  since  the  last 

previous  registration,  before  such  last-mentioned  memo- 
randum or  minute  was  left ;  and  so  toties  quoties  upon 
every  re-registry  "  (u). 

By  the  stat.  23  &  24  Vict.  c.  38,  s.  5,  "  In  the  construc- 
tion of  the  previous  provisions,  the  term  judgment  shall 
be  taken  to  include  register  decrees,  orders  of  Courts  of 
equity  and  bankruptcy,  and  other  orders  having  the  opera- 
tion of  a  judgment." 
wriiiof  By  the  stat.  27  &  28  Vict.  c.  112,  s.  3,  "Every  ^vrit  or 

6X6entfoD  to  *^  *^ 

tomjSlSr"^  other  process  of  execution  of  any  such  judgment,  statute, 
^(^Sk^  or  recognisance,  by  virtue  whereof  any  land  shall  have 
***■  ®"  **•  been  actually  delivered  in  execution,  shall  be  registered  in 
the  manner  provided  by  an  Act  passed  in  the  session  of 
the  twenty-third  and  twenty-fourth  years  of  her  present 
Majesty,  intituled  An  Act  to  further  amend  the  Law  of 
Property,  but  in  the  name  of  the  debtor  against  whom 
such  writ  or  process  is  issued,  instead  of,  as  imder  the 
said  Act,  in  the  name  of  the  creditor ;  and  no  other  or 
prior  registration  of  such  judgment,  statute,  or  recognisance 
shall  be  or  be  deemed  necessary  for  any  purpose  ;  and  no 
reference  to  any  such  prior  registration  shall  be  required  to 
be  made  in  or  by  the  memorandum  or  minute  of  such  writ 
or  other  process  of  execution  which  shall  be  left  with  the 
senior  Master  of  tlie  Court  of  Common  Pleas  for  the  pur- 
pose of  such  registry." 
Jjj^ng*  By  the  stat.  2  Vict.  c.  11,  s.  5,  purchasers  and  mortga- 
gees, vMhout  notice,  are  not  to  be  aflfected  by  such  regis- 
tered judgments,  decrees,  rules,  or  orders,  more  extensively 
than  by  docketed  judgments  before  the  stat  1  &  2  Vict 
c.  110  :  ''As  against  purchasers  and  mortgagees,  without 
notice  of  such  judgments,  decrees  or  orders,  rules  or  orders, 

(u)  See  BvwM  y.  WWiotm^  2  Dri  ft  Sm.  d24i 
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as  aforesaid,  none  of  such  judgments,  decrees  or  orders,  ^^^J*^^-, 

rules  or  orders,  shall  bind  or  affect  any  lands,  tenements,  or 

hereditaments,  or  any  interest  therein,  further  or  otherwise 
or  more  extensively  in  any  respect,  although  duly  regis- 
tered, than  a  judgment  of  one  of  the  superior  Courts  afore- 
said would  have  bound  such  purchaser  or  mortgagee  before 
the  said  Act  of  the  first  and  second  years  of  the  reign  of 
her  present  Majesty,  where  it  had  been  duly  docketed 
according  to  the  law  then  in  force." 

By  the  stat.  3  &  4  Vict.  c.  82,  a  2,  which  appears  to  have 
been  framed  in  ignorance  of  the  existence  of  the  stat.  2  Vict, 
c.  11  (x),  no  unregistered  judgment,  decree,  order,  or  rule, 
shall  by  virtue  of  the  stat.  1  &  2  Vict  c.  110,  afifect  pur- 
chasers, mortgagees,  or  creditors,  notwithstanding  any 
notice  thereof: — "No  such  judgment,  decree,  order,  or 
rule  as  aforesaid  shall,  by  virtue  of  the  said  Act,  affect  any 
lands,  tenements,  or  hereditaments,  at  law  or  in  equity,  as 
to  purchasers,  mortgagees,  or  creditors,  imless  and  until 
such  a  memorandum  or  minute  as  in  the  said  Act  in  that 
behalf  mentioned  shall  have  been  left  with  the  senior 
Master  of  the  said  Court  of  Common  Pleas  at  Westminster ; 
any  notice  of  any  such  judgment,  decree,  order,  or  rule,  to 
any  such  purchaser,  mortgagee,  or  creditor,  in  anywise 
notwithstanding." 

In  consequence  of  the  insertion  of  the  words  "by  virtue 
of  the  said  Act,"  it  was  questioned  whether  this  enactment 
applied  to  the  case  of  a  creditor  proceeding  upon  an  old 
docketed  judgment  not  duly  registered,  or  upon  a  judgment 
neither  docketed  nor  registered,  of  which  such  creditor  had 
notice  (y).  And  therefore  by  the  stat.  18  Vict.  c.  15,  s.  4, 
this  provision  negativing  the  effect  of  notite  is  extended 
to  all  unregistered  judgments,  decrees,  orders,  and  rules, 
though  operating  otherwise  than  by  virtue  of  the  stat.  1  &  2 

(x)  Coote  Mortg.  8rd  ed.  55.  Sogd.  Y.  &  P.  ISih  ed.  428 ;  Prid. 

(y)  Coote  Mortg.    8rd   ed.  55;      on  Judgm.  4th  ed.  107— 8. 
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pa»»  II.     Vict  c.  110,  whether  docketed  or  not : — "  Whereas  the  pro- 

T.  10,  Ch.  8.  '  ^ 

tection  afforded  to  purchasers,  mortgagees,  and  creditors,  by 

the  said  Act  of  the  third  and  fourth  of  her  Majesty,  against 
judgments,  decrees,  orders,  or  rules,  not  duly  registered,  any 
notice  thereof  notwithstanding,  is  confined  to  judgments, 
decrees,  orders,  or  rules  binding  by  virtue  of  the  said  Act 
of  the  first  and  second  years  of  her  Majesty  :  And  whereas 
the  docket  or  register  previously  in  use  has  been  closed, 
and  the  said  provision  ought  not  to  be  so  restricted  :  Be  it 
therefore  enacted.  That  no  judgment,  decree,  order,  or  rule 
which  might  be  registered  under  the  said  Act  of  the  first 
and  second  years  of  her  Majesty  shall  affect  any  heredita- 
ments, at  law  or  in  equity,  as  to  purchasers,  mortgagees,  or 
creditors,  unless  and  until  such  a  memorandum  or  minute 
as  in  the -said  Act  in  that  behalf  mentioned  shall  have 
been  left  with  the  proper  officer  of  the  proper  Court,  any 
notice  of  any  such  judgment,  decree,  order,  or  rule,  to  any 
such  purchaser,  mortgagee,  or  creditor,  in  anywise  notwith- 
standing." 

By  the  statw  18  Vict.  c.  15,  s.  5,  this  provision  negativing 
the  effect  of  notice  is  extended  to  judgments,  decrees, 
orders,  and  rules  not  re-registered  : — "  The  provision  con- 
tained in  the  section  numbered  2  of  the  said  Act  of  the 
third  and  fourth  years  of  her  Majesty  extends  and  shall  be 
deemed  to  extend  as  well  to  the  Act  therein  referred  to  as 
the  section  numbered  4  of  the  said  Act  of  the  second  and 
third  of  her  Majesty,  as  explained  by  this  Act,  so  that 
notice  of  any  judgment,  decree,  order,  or  rule,  not  duly  re- 
registered, shaU  not  avail  against  purchasers,  mortgagees, 
or  creditors,  as  to  lands,  tenements,  or  hereditaments." 

Litcs  By  the  stat  2  Vict.  c.  11,  a  7,  no  lis  pendens  shall  bind 

a  purchaser  or  mortgagee,  without  express  notice  thereof, 
unless  and  until  registered  and  re-registered,  in  the  same 
way  as  a  judgment : — "  No  lis  pendens  shall  bind  a  pur- 
chaser or  mortgagee  without  express  notice  thereof,  unless 
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and  until  a  memorandum  or  minute,  containing  the  name  «?^"ii'. 

°  T.  10,  Ch.  8. 

and  the  usual  or  last  known  place  of  abode,  and  the  title,  

trade,  or  profession  of  the  person  whose  estate  is  intended 
to  be  affected  thereby,  and  the  Court  of  equity,  and  the 
title  of  the  cause  or  information,  and  the  day  when  the  bill 
or  information  was  filed,  shall  be  left  with  the  senior  Master 
of  the  said  Court  of  Common  Pleas,  who  shall  forthwith 
enter  the  same  particulars  in  a  book  as  aforesaid,  in  alpha- 
betical order,  by  the  name  of  the  person  whose  estate  is 
intended  to  be  afifected  by  such  lis  pendens ;  and  such 
officer  shall  be  entitled  for  any  such  entry  to  the  sum  of 
two  shillings  and  sixpence  ;  and  the  provisions  hereinbefore 
contained  in  regard  to  the  re-entering  of  judgments  every 
five  years,  and  the  fee  payable  to  the  officer  thereon,  shall 
extend  to  eveiy  case  of  lis  pendens  which  shall  be  registered 
under  the  provisions  of  this  Act.'*  And  by  the  stat.  13  & 
14  Vict.  c.  35,  a  17,  "the  filing  of  a  special  case  and  the 
entering  of  appearances  thereto  by  the  persons  named  as 
defendants  therein,  shall  be  taken  to  be  a  lis  pendens,  and 
may  be  registered  imder  the  provisions  of  an  Act  made  arid 
passed  in  the  second  year  of  the  reign  of  her  present  ila- 
jesty,  intituled,  An  Act  for  the  better  protection  of  pur- 
chasers against  judgments,  crown  debts,  lis  pendens,  and  fiats 
in  bankruptcy,  in  like  manner  as  any  other  lis  pendens 
in  a  Court  of  equity  may  now  be  so  registered,  and,  unless 
and  until  so  registered,  shall  not  bind  a  purchaser  or  mort- 
gagee without  express  notice  thereof." 

A  registered  lis  pendens  does  not  create  a  charge  or  lien 
on  the  property.  The  effect  of  the  registration  of  a  lis  pen- 
dens is,  simply  to  render  it  incumbent  on  persons  to  inquire 
into  the  claim  of  the  plaintiff  who  registers  it  (z). 

By  the  stat.  30  &  31  Vict  c.  47,  after  reciting  that  "a  court  may 

order  the 

registered  lis  pendens  cannot  be  vacated  without  the  con-  Tacating  of 

*^  ^  regisirabon 

of  lis 
pendeoBy  &c. 

(z)  BuU  y.  HutchtnSf  82  Beay.  615. 
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sent  of  the  person  by  whom  it  was  registered,  and  such 
consent  is  sometimes  withheld,  although  the  suit  or  pro- 
ceeding is  at  an  end,  or  is  not  being  bond,  fide  prosecuted : 
for  remedy  whereof  it  is  enacted,  that  the  Court  before 
whom  the  property  sought  to  be  bound  is  in  litigation  may, 
upon  the  determination  of  the  lis  pendens,  or  during  the 
pendency  thereof,  where  the  Court  shall  be  satisfied  that 
the  litigation  is  not  prosecuted  bon^  fide,  make  an  order,  if 
it  shall  see  fit,  for  the  vacating  of  the  registration  without 
the  consent  of  the  party  who  registered  it,  and  may,  in  the 
discretion  of  the  Court,  direct  the  party  on  whose  behalf 
the  registration  was  made  to  pay  all  the  costs  and  expenses 
occasioned  by  the  registration  or  the  vacating  thereof." 

By  the  stat.  1  &  2  Vict  c.  110,  s.  21,  and  by  the  stat 
18  Vict.  c.  15.  ss.  1,  2,  &  3,  and  by  the  stat  23  &  24  Vict 
c.  38,  s.  2,  certain  provisions  are  made  for  extending  the 
law  relating  to  judgments,  decrees,  orders,  and  rules  of,  and 
lites  pendentes  in,  the  superior  Courts,  under  the  statutes 
before  mentioned,  to  similar  proceedings  of  and  in  the 
Palatinate  Courts  of  Lancaster  and  Durham. 

By  the  stat  1  &  2  Vict  c.  110,  s.  22,  it  is  in  effect  en- 
acted, that  judgments,  rules,  or  orders  of  inferior  Courts  of 
record,  in  which  a  barrister  of  not  less  than  seven  years' 
standing  shall  act  as  judge,  assessor,  or  assistant,  may  be 
removed  into  the  superior  Courts  or  into  the  Court  of 
Common  Pleas  at  Lancaster,  and  shall  then  have  the  effect 
of  a  judgment,  rule,  or  order  of  such  superior  Court  And 
by  the  stat  18  Vict  c.  15,  s.  7,  (which  repeals  a  provision 
in  the  22nd  section  of  the  stat  1  &  2  Vict  c.  110,  as  to 
purchasers,  mortgagees,  and  creditors),  it  is  in  effect 
enacted,  that  no  judgment,  rule,  or  order  removed,  shall 
bind  purchasers,  mortgagees,  or  creditors,  unless  and  imtil 
registered  and  re-registered,  like  judgments  of  the  superior 
Courts. 

By  the  stat  18  Vict  c.  15,  s.  10,  no  order  of  the  Court 
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of  Bankruptcy  for  payment  of  money  or  of  costs  under    pabtii. 
sections  123  and  249  of  the  Bankrupt  Law  Consolidation 

of  ordon  of 

Act,  1849,  "shall  affect  any  hereditaments  as  to  purchasers,  S??]^'^- 
mortgagees,  or  creditors,  unless  and  until  it  shall  be  re-  JSd  Msui ^* 
gistered,  and  if  necessary  re-registered,  in  like  manner  as,  aSJ°™^ 
in  order  to  bind  such  purchasers,  mortgagees,  or  creditors, 
it  must  have  been,  if  it  had  originally  been  a  judgment  or 
rule  obtained  or  entered  up  in  one  of  the  superior  Courts 
or  in  the  said  Palatine  Courts  respectively,  any  notice  of 
any  such    order  to  any  such  purchaser,  mortgagee,  or 
creditor  in  anywise  notwithstanding." 

By  the  stat.  5  Ann.  c.  18,  s.  14,  as  to  hereditaments  in  B«gktration 
the  West  Eiding  of  the  county  of  York ;  by  the  stat.  6  rtaSJSl^ 

fSOOfflll' 

Ann.  c.  35,  s.  19,  as  to  hereditaments  in  the  East  Eidincr  "ocesin 
and  in  the  town  and  county  of  the  town  of  Kingston-upon-  »"*  Middie- 
HuU ;  and  by  the  stat  7  Ann.  c.  20,  s.  18,  as  to  heredita- 
ments in  Middlesex,  no  judgment,  statute,  or  recognisance, 
except  on  account  of  the  Crown,  shall  affect  or  bind  any 
hereditaments  but  from  the  time  that  a  memorandum 
thereof  shall  be  entered  in  the  Registry  Office  the're.  But 
by  8.  11,  of  the  first  Act,  and  s.  28  of  the  second,  if  they 
are  registered  within  thirty  days  after  the  acknowledgment 
or  signing  thereof,  the  lands  in  the  West  and  East  Ridings 
and  in  Kingston-upon-Hull,  which  the  defendants  or  cog- 
nizors  had  at  the  time  of  such  acknowledgment  or  signing 
shall  be  boimd  thereby. 

By  the  stat.  8  Geo.  2,  c.  6,  s.  1,  as  to  hereditaments  in 
the  North  Riding,  every  judgment,  statute,  and  recogni- 
sance, shall  be  void,  against  subsequent  purchasers  or 
mortgagees,  plaintiffs  or  cognizees  for  or  upon  valuable 
consideration,  unless  registered  before  the  registry  of  the 
memorial  of  the  deed  of  conveyaaice,  judgment,  statute,  or 
recognisance,  under  which  they  claim.  But  by  s.  33,  if 
such  judgments,  statutes,  or  recognisances  are  registered 
within  twenty  days  after  the  acknowledgment  or  signing 
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pamh.    thereof,  all  the  lands  that  the  defendant  or  cognizor  had 

at  the  time  of  such  acknowledgment  or  signing  shall  be 

bound  thereby. 

The  recent  statutes  on  registration  do  not  repeal  the 
local  registiy  Acts ;  nor  do  they  contain  an  exception  of 
the  register  counties ;  and  therefore,  in  the  case  of  lands 
situate  there,  both  kinds  of  registration  are  necessary  (a). 
Of  course  this  is  a  casus  omissus  on  the  part  of  the  legis- 
lature. And  it  operates  as  a  legal  trap  to  many  a  practi- 
tioner, which  it  is  extremely  important  to  bear  in  mind. 

In  the  case  of  judgments  entered  up  before  the  23rd  of 
July,  1860,  a  subsequent  judgment  registered  in  the  Mid- 
dlesex registry  before  an  earlier  judgment  has  priority  over 
such  earlier  judgment,  notwithstanding  the  subsequent 
judgment  creditor,  at  the  time  when  his  judgment  was 
entered  up,  had  notice  of  the  earlier  judgment  (b). 

Where  a  prior  judgment  is  registered  in  Yorkshire  before 
a  subsequent  one,  the  first  has  priority  over  the  second, 
though  the  second  be  first  registered  in  the  Common 
Pleas  (c). 

Docketing  of  a  judgment  under  the  old  law  was  not 
notice  of  it ;  nor  is  registration  of  it  notice  under  the  new 
law  (d). 
Genen]  We  havc  sBcn  that  by  the  old  law,  a  purchaser  or  mort- 

remarks  on  ^  x 

judgments'  8^S^®  ^^^  bound  by  judgments  of  which  he  had  notice, 
Sflfefrat"^**  whether  docketed  or  not  (e).  Now,  however  (as  regards 
judgments  entered  up  before  the  23rd  of  July,  1860),  in 
consequence  of  the  stat.  3  &  4  Vict.  c.  82,  s.  2,  extended  by 

(a)  Prid.  on  Jadgm.  4th  ed.  100 ;      Hem.  685 ;  3  D.  F.  &;  J.  318. 


times. 


Coote  on  Mortg.  3rd  ed.  79;  Shelf. 
Beal  Prop.  Acts,  6th  ed.  542,  557 
Sugd.  V.  &  P.  1 8th  ed.  481 ;  Wett 
hroohe  T.  Blythe,  8  EIL  &  Bl.  787 
Benham  v.  Ktene^  1  Johns.  &  Hem 
685 ;  3  D.  F.  &  J.  318.  335. 

(5)  Benham  r.  Keane,  1  Johns.  & 


(c)  Nere  y.  Flood,  83  Bear.  666. 

{d)  Sugd.  V.  &  P.  13th  ed.  427  ; 
Fisher  Mortg.  835. 

{e)  Coote  Mortg.  8rd  ed.  48 ;  Prid. 
Jndgm.  4ih  ed.  104 ;  Fisher  Mortg. 
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the  Stat.  18  Vict  c.  15,  s.  4,  he  is  not  bound  even  by  judg-  x.^orciS. 
ments  of  which  he  had  notice,  unless  they  are  registered  (J),  '  '  '  ' 
And  in  consequence  of  the  stat.  2  Vict  c.  11,  s.  5,  as  far 
as  regards  the  extended  remedies  of  the  stat  1  &  2  Vict 
c.  110,  he  is  not  bound  by  judgments  of  which  he  had  no 
notice,  though  they  are  registered  (g).  But  he  is  bound  by 
registered  judgments  of  which  he  had  no  notice,  to  the 
same  extent  as  he  would  have  been  by  docketed  judgments 
before  that  statute  (h). 

The  result,  therefore,  as  regards  judgments  entered  up 
before  the  23rd  of  July,  1860,  is,  that  in  order  to  subject 
purchasers  and  mortgagees  to  the  extended  remedies  of  the 
stat  1  &  2  Vict  c.  110,  both  notice  and  registration  are 
necessary  :  registration  is  necessary  by  that  statute  itself, 
and  notice  is  necessary  by  the  stat  2  Vict  c.  11,  s.  5.  But 
in  order  to  subject  them  merely  to  the  old  remedies  prior 
to  the  stat  1  &  2  Vict  c.  110,  registration  will  suffice  with- 
out notice ;  although,  in  consequence  of  the  stat  18  Vict 
c.  15,  s.  4,  notice  will  not  suffice  without  registration. 

It  follows  from  this  that  the  proper  course  is,  in  aU  cases 
to  search  for  judgments.  Some  practitioners  imagine  that 
if  they  do  not  search,  and  neither  they  nor  their  clients 
have  any  notice  aliunde,  that  their  clients  wiU  be  safe.  But 
this  is  a  mistake.  It  is  true  that  they  will  not  be  liable  to 
the  extended  remedies  of  the  stat  1  &  2  Vict  c.  110  ;  but 
they  will  be  subjected  to  the  old  remedies  prior  to  that 
statute,  although  the  register  be  not  searched,  and  no  notice 
be  had  of  any  judgments  from  any  other  source. 

A  subsequent  incumbrancer  might  obtain  priority  by 
registering  even  after  notice,  if  he  had  no  notice  when  he 
took  his  security  (*). 

(/)  SagcL  y.  &  P.  13th  ed.  428,  supia,  p.  444. 

428 ;  Fisher  Mortg.  885.  See  supra,  (h)  Prid.   Jadgm.   4th   ed.  58  ; 

y,  445.  Fisher  Mortg.  40. 

($r)  Prid.  Jndgm.  4th  ed.  58.  See  {{)  Fisher  Mortg.  420^428. 

ao2 
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paet  n.        As  regards  judgments  entered  up  after  the  23rd  of  July, 

— 1860,  a  purchaser  or  mortgagee,  in  consequence  of  the  stat. 

23  &  24  Vict.  c.  38,  s.  1,  is  not  bound  by  them,  unless 
process  of  execution  shall  have  been  issued  and  registered 
before  the  conveyance  or  mortgage  ;  nor  unless  such  exe- 
cution shall  be  put  in  force  within  three  calendar  months 
from  the  registration. 

And  in  consequence  of  the  stat.  27  &  28  Vict.  c.  112, 
ss.  1,  2,  judgments,  and  decrees,  and  orders  having  the 
same  effect,  entered  up  after  the  29th  of  July,  1864,  will 
not  affect  land,  until  such  land  has  been  actually  delivered 
in  execution  in  pursuance  thereof  (A). 
Execntton  Exccpt  SO  far  as  the  stat  27  &  28  Vict  c  112,  s.  4 — 6  (/), 

under  a  writ  *  ^  ' 

orSttri?*^  may  affect  the  case,  if  there  are  several  writs  of  fieri  facias 
in  the  sheriflf*s  possession  at  the  same  time,  he  must  in 
ordinary  cases  apply  the  proceeds  of  sale  according  to  their 
priority  in  point  of  delivery  to  him ;  so  that  it  may  happen 
that  the  debt  in  respect  of  which  the  writ  was  first  lodged 
with  him  may  absorb  the  whole  proceeds.  But  if  execu- 
tion of  a  prior  writ  is  suspended  by  the  creditor  or  would 
be  fraudulent,  he  must  apply  the  proceeds  in  discharge  of 
the  next  (m).  If  any  siu-plus  remains,  it  is  to  be  paid  over 
to  the  debtor  (n).  The  sale  should  be  at  a  proper  price, 
either  by  public  auction  or  by  private  contract,  and  either 
to  the  creditor  or  to  a  stranger.  But  the  property  cannot 
be  delivered  to  the  plaintiff  in  satisfaction  of  his  debt,  as 
under  an  elegit,  but  it  may  be  sold  to  him  at  its  real 
value  (o).  And  a  bonS,  fide  purchaser  has  an  indefeasible 
title  by  a  purchase  under  a  fieri  facias,  unless  the  writ  was 

{k)  See  supra,  p.  429;    Ouat  v.  (n)  Archb.  9th  ed.  by  Prentice, 

Cowbridge  Railway  Companyj  L.  B.  595. 

6  Eq.  619.  (o)  Archb.  9th  ed.  by  Prentice, 

(2)  See  infra,  p.  453 — L  594 ;  Atkinson's  Sheriffs  Law,  182 ; 

(m)  Archb.  9th  ed.  by  Prentice,  TomUn's   Law    Diet.    4th    ed.  by 

618,  619 ;  Atkinson's  SheriTs  Law,  Granger,  tit  *'  Elegit." 
179, 180. 
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void,  or  unless  the  property  did  not  belong  to  the  debtor.  ^  \q*c?*8 

If  the  judgment  is  reversed,  the  money  arising  from  the  

sale  must  be  restored,  and  not  the  term  or  the  goods 
sold  (j>).  But  where  property  is  delivered  under  an  elegit, 
if  the  judgment  is  reversed,  the  property  must  be  restored 
in  specie  (y). 

If  the  creditor  first  sues  out  a  writ  of  fieri  facias  against  siwiiaitera 
the  debtor's  goods,  and  they  are  insufficient  to  satisfy  the 
debt,  he  may  take  out  an  elegit  against  his  lands  for  the 
remainder  of  the  debt.     And  this  is  the  best  course  (r). 

Under  an  elegit,  the  creditor  might  and  still  may  either  ExecaUonof 
extend  a  term  for  years,  that  is,  he  might  by  the  old  law 
have  a  moiety  of  the  term,  and  he  may  by  the  stat.  1  &  2 
Vict  c.  110,  have  the  whole  of  it  delivered  to  hun  at  an 
annual  value  as  part  of  the  lands  of  the  debtor,  or  else  he 
might  and  still  may  have  the  whole  term  delivered  to  him 
as  part  of  the  debtor's  chattels  at  a  sum  appraised  by  a 

The  delivery  of  a  term  under  an  elegit  or  the  sale  of  a 
term  under  a  fieri  facias  does  not  give  the  actual  posses- 
sion, but  only  a  right  to  the  possession,  which  may  be 
enforced  by  entry  or  ejectment  (t).  And  a  written  assign- 
ment by  the  sheriff  under  his  official  seal  is  necessary  to 
pass  the  legal  estate  in  the  term  sold  under  a  writ  of  fieri 
facias  (u). 

By  the  stat.  27  &  28  Vict.  c.  112,  "  Every  creditor  to  creditor  to 


(p)  Archb.  9tli  ed.  by  Prentice, 
589, 595  ;  Atkinson's  Sheriff's  Law, 
184 ;  2  Saand.  Bep.  6th  ed.  by 
Wms.  69. 

iq)  2  Sannd.  Bep.  6th  ed.  by 
Wms.  69 ;  Tomlin's  Law  Diet.  4th 
ed.  by  Granger,  tit.  "  Fieri  fiusias." 

(r)  2  Saund.  Bep.  6th  ed.  by 
Wms.  69 ;  Archb.  9th  ed.  by  Pren- 
tice, 625,  635. 

{$)  Arohb,  9th  ed.  by  Prentice, 


633—4;  2  Saund.  Bep.  6th  ed.  by 
Wms.  68  g ;  Prid.  Judgm.  4th  ed. 
8. 

(t)  Atkinson's  Sheriff's  Law,  188 
—4,  198—9  ;   Archb.  9th  ed.   by 
Prentice,  602,  635  ;  2  Saund.  Bep. 
6th  ed.  by  Wms.  69  f. 

(tf)  Archb.  9th  ed.  by  Prentice, 
601—2;  Atkinson's  Sheriff's  Law, 
184. 
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„^AEt  iL     whom  any  land  of  his  debtor  shall  have  been  actually 
-- — --—  delivered  in  execution  by  virtue  of  any  such  judgment, 
SSctSot*^    statute,  or  recognisance,  and  whose  writ  or  other  process 
StldS**^      of  execution  shall  be  duly  registered,  shall  be  entitled 
o^8?froin     forthwith,  or  at  any  time  afterwards,  while  the  registry  of 
Chancery  for  such  writ  or  proccss  shall  Continue  in  force,  to  obtain  from 
the  Couit  of  Chancery,  upon  petition,  in  a  summary  w^ay, 
an  order  for  the  sale  of  his  debtor's'  interest  in  such  land, 
and  every  such  petition  may  be  served  upon  the  debtor 
only;  and  thereupon  the  Court  shall  direct  all  such  inquiries 
to  be  made  as  to  the  nature  and  particulai*s  of  the  debtor's 
interest  in  such  land,  and  his  title  thereto,  as  shall  appear 
to  be  necessary  or  proper ;  and  in  making  such  inquiries^ 
and  generally  in  carrying  into  efiect  such  order  for  sale,  the 
practice  of  the  said  Court  with  respect  to  sales  of  real 
estates  of  deceased  persons  for  the  payment  of  debts  shall 
be  adopted  and  followed,  so  far  as  the  same  may  be  found 
conveniently  applicable  "  (s.  4). 
Where  there       "If  it  shall  appear  on  making  such  inquiries  that  any 
wJioecf sale  ^^^^^  ^^^^  ^^®  ^^  ^^V  judgment,  statute,  or  recognisance, 
TOonSem!*    is  a  chargc  on  such  land,  the  creditor  entitled  to  the  benefit 
of  such  charge  (whether  prior  or  subsequent  to  the  chai'ge 
of  the  petitioner)  shall  be  served  with  notice  of  the  said 
order  for  sale,  and  shall  after  such  service  be  bound  thereby, 
and  shall  be  at  liberty  to  attend  the  proceedings  under  the 
same,  and  to  have  the  benefit  thereof;  and  the  proceeds  of 
such  sale  shaU  be  distributed  among  the  persons  who  may 
be  foimd  entitled  thereto,  according  to  their  respective 
priorities  "  (s.  5). 
dSmiL  "  Every  person  claiming  any  interest  in  such  land  through 

thmigh  ^^  under  the  debtor,  by  any  means  subsequent  to  the  delivery 
bo^b7  of  such  land  in  execution  as  aforesaid,  shall  be  bound  by 
iaieT  every  such  order  for  sale,  and  by  all  the  proceedings  con- 

sequent thereon  "  (s.  6). 
Bxtinctionof      It  appears  that  an  estate  by  statute,  recognisance,  or 
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elegit,  may  be  extinguished  by  any  act  (as  a  deed  of  defea-    PAR-rn. 

sance  or  of  release)  which  extinguishes  the  debt  (x).     But 

if  a  creditor  by  judgment  or  statute  releases  to  his  debtor  «t*tnte. 
before  execution,  all  his  right,  interest,  or  demand  in  the  3^.  ^^ 
lands  generally,  or  any  particular  lands  of  the  debtor,  he 
may  notwithstanding  afterwards  sue  out  execution  against 
the  lands :  for  the  creditor  had  no  estate  or  specific  interest 
in,  or  specific  lien  upon  the  land,  at  the  time  of  the  release. 
But  a  release  after  execution  levied  would  discharge  the 
land :  and  in  such  case,  prior  to  the  stat  22  &  23  Vict. 
c.  35,  a  release  of  part  of  the  land  extended  operated  as  a 
release  of  the  whole ;  for  it  was  a  discharge  not  merely  of 
the  land  expressed  to  be  released,  but  of  the  execution  (y). 
This  would  seem  to  depend  upon  a  metaphysical  principle 
that  the  creditor's  right  was  so  entke  and  connected  with 
every  part  of  the  land,  that  if  any  portion  of  the  estate 
which  was  subject  to  it  was  released  from  it,  the  whole 
became  extinct ;  like  the  case  of  a  release  by  the  owner  of 
a  rent  charge,  of  part  of  the  estate  which  was  subject  to 
that  charge  ;  or  a  release  by  the  owner  of  a  right  of  common, 
of  a  part  of  the  estate  in  which  a  common  right  exists.  And 
it  is  one  of  those  legal  traps  into  which  the  practitioner  is 
peculiarly  liable  to  fall.  Mr.'  Jarman  remarks  that  this 
doctrine  often  comes  under  consideration  in  practice,  when 
it  happens  that  a  judgment  creditor  is  willing  to  discharge 
particular  lands  about  to  be  conveyed  to  a  purchaser  or 
mortgagee,  provided  he  could  do  so  without  prejudice  to 
Iiis  claim  on  the  rest  of  his  debtor's  property ;  objects 
which  the  doctrine  in  question  showed  to  be  incom- 
patible (y). 

In  favour  of  a  purchaser  for  valuable  consideration  or  a 
mortgagee,  probably  a  court  of  equity  would  restrain  a 


(x)  BnrUm,  §  925.  2  Pn».  Shep.  T.  822,  829. 

(y)  9  Jarm.  &  Byth.  8rd  ed.  815; 
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creditor  releasing  before  execution  from  afterwards  enforcing 
his  legal  right. 

The  doctrine  in  question  as  to  the  eflect,  at  law,  of  a 
release  by  a  judgment  creditor  before  execution,  would 
seem  not  to  be  altered  by  the  new  law  under  the  stat 
1  &  2  Vict  c.  110,  s.  13.  For  although,  under  that  enact- 
ment, a  judgment  creditor  has  an  actual  interest  in  the 
land  before  execution,  yet  it  is  only  an  equitable  interest, 
and  the  release  of  such  equitable  interest  could  not  affect 
the  creditor's  potential  legal  right  of  suing  out  execution, 
except  so  far  as  it  might  bring  him  within  the  restraining 
power  of  a  court  of  equity.  Nor  does  the  doctrine  as  to 
the  effect  at  law  of  a  release  by  a  judgment  creditor  after 
execution  appear  to  be  altered  by  that  enactment  Admit- 
ting that,  so  far  as  concerns  the  creditor's  equitable  interest 
under  that  enactment,  the  creditor  might  release  part  of 
the  land  from  such  interest  without  releasing  the  rest,  yet 
so  far  as  regards  the  legal  right,  it  would  seem  that  a  release 
of  part  of  the  land  still  operated  as  a  release  of  the  whole. 

By  the  stat  22  &  23  Vict  c.  35,  s.  11,  it  is,  however, 
enacted,  that  "  the  release  from  a  judgment  of  part  of 
any  hereditaments  charged  therewith  shaU  not  affect  the 
validiiy  of  the  judgment  as  to  the  hereditaments  remaining 
unreleased,  or  as  to  any  other  property  not  specifically 
released,  without  prejudice  nevertheless  to  the  rights  of 
all  persons  interested  in  the  hereditaments  or  property 
remaining  unreleased,  and  not  concurring  in  or  confirming 
the  release." 

By  the  stat  23  &  24  Vict  c.  115,  s.  2,  the  senior  Master 
of  the  Court  of  Common  Pleas  "may,  upon  the  filing  of  an 
acknowledgment"  of  satisfaction,  **  enter  a  satisfaction  or 
discharge  as  to  any  registered  judgment,  pending  suit,  lis 
pendens,  decree,  order,  rule,  annuity,  or  rent  charge,  or  writ 
of  execution,"  "and  may  issue  certificates  of  the  entry  of 
any  satisfaction  or  discharge." 


R1 
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By  the  stat.  31  & 32  Vict.  c.  54,  enactments  are  made  "to  j^jq" ^'3 
render  judgments  or  decreets  obtained  in  certain  courts  in  ~    ] 

**      ^  Szteudon  of 

England,  Scotland,  and  Ireland  respectively  effectual  in  ?f^^entto 
any  other  part  of  tihe  United  Kingdom."  onhefeted 

Kingdom. 
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CHAPTER  IV. 

OF  CHAKGES  ON  BENEFICES. 

T.^o"ca4.  Where  a  manor  or  rectoiy  is  specifically  allotted  to  a 
charaesbya  P^*®^®^^*  ^^^  prebendary  has  power  to  charge  it.  So,  the 
iJSbwS  lands  and  emoluments  attached  to  a  canonry  (which  is  an 
ecclesiastical  office  without  cure),  can,  it  seems,  form  the 
subject  of  a  charge  or  mortgage ;  but  the  canonry  itself  as 
an  ecclesiastical  office,  or  even  the  prebend,  since  the 
13  &  14  Car.  2,  c.  4  (with  two  exceptions),  cannot,  it  seems, 
be  the  subject  of  a  grant  (a). 

a*2o  Md"**  "'^^  ®*^^*  ■'■^  ^^^^  ^'  '^^'  enacts,  that  all  chargings  of 
aS!^^****  benefices,  with  cure  of  souls,  with  any  pension,  or  with  any 
profit,  out  of  the  same  to  be  yielded  or  taken,  other  than 
rents  or  leases  according  to  the  Act,  shall  be  utterly  void 
And  by  the  stat.  3  Car.  1,  c.  4,  s,  2,  this  Act  was  made 
perpetual  (5). 

These  statutes  were  repealed  by  the  stat.  43  Geo.  3, 
c.  84,  s.  10,  passed  in  the  year  1833.  But  as  the  stat.  57 
Geo.  3,  c.  99,  s.  1,  passed  in  the  year  1817,  repealed  the 
stat  43  Geo.  3,  c.  84,  and  does  not  repeal  the  stat.  13  Eliz. 
c.  20,  in  regard  to  charges  on  benefices,  the  stat.  13  Eliz. 
c.  20  is  revived  (c). 

In  consequence  of  these  changes  in  the  law,  charges  on 
benefices  with  cure  of  souls  were  valid,  if  created  in  the 
interval  between  the  passing  of  the  stat.  43  Geo.  3,  a  84, 
in  1803,  and  the  passing  of  the  stat.  57  Geo.  3,  c.  99,  in 
1817 :  but  they  are  void,  where  they  have  been  created 
since  that  time  (rf).    Hence, — 

(a)  Coote  Mortg.  8rd  ed.  206.  (c)  Id.  208. 

(b)  Id.  202.  {d)  Id.  204. 
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I.  As  to  charges  created  before  the  passing  of  57  Geo.  3,  ^^J^^J^*^ 
c.  99  : — 1.  Terms  created  in  benefices,  for  the  purpose  of  ^  ^^  ^ 
charging  the  same,  in  the  interval  above  mentioned,  are  SS'saeD. 
good  (e).     2.  And  if  the  terms  so  created,  and  the  charges 
thereby  made,  are  assigned  now,  the  assignment  will  be 

good,  notwithstanding  the  passing  of  the  stat.  57  Geo.  3, 
c.  99  (/).  3.  And  even  if  a  term  so  created  is  now 
assigned  for  the  purpose  of  securing  a  fresh  charge,  in 
favour  of  a  person  paying  off  the  original  charge,  such 
assignment  wUl  be  good  (^). 

II.  As  to  charges  created  since  the  57  Geo.  3,  c.  99  : —     iinMJlK^ 
1.  An  instrument  is  void  when  it  appears  to  have  been  ^^-  ^'  ^'  ^' 

intended  to  create,  and  it  does  create  a  charge  upon  a 
benefice  with  cure  of  souls,  if  that  intention  appears  from 
the  language  of  such  instrument  itself,  without  looking  at 
any  other  document  (A).  Hence,  if  an  incumbent  grants 
an  annuity,  and  gives  a  warrant  of  attorney  to  the  grantee, 
which  either  itseK  expressly  authorises,  or  recites  words  of 
another  instrument  which  expressly  authorises  him  to  issue 
a  sequestration  for  the  purpose  of  recovering  any  arrears 
of  the  annuity,  the  warrant  is  void  (i).  And  if  an  incum- 
bent demises  his  benefice  to  a  trustee,  in  trust  for  the 
payment  of  an  annuity  in  case  it  should  be  in  arrear, 
such  demise  is  void  (k).  And  it  has  been  held,  that  a 
composition  with  a  clergyman  is  void,  where  it  is  made  in 
consideration  that  his  future  income  may  be  received  by 
a  trustee,  and  applied  in  liquidation  of  his  debts,  after 
providing  for  a  curate,  and  where  it  is  found  that  he  has 

(e)  Doe  d.  Coles  y.  <S^mem^  6  Stories  8  De  G.  ft  Sm.  808. 

B.  &  Cr.  126.  (t)  See  FUght  v.  Salter,  1  B.  & 

if)  Doe  d.  BrmighUm  v.  QvUy^  Ad.  678 ;    Newland  v.  Watkin,  9 

0  B.  &  Gr.  844.  Bing.  118 ;  SaUmarshe  y.  HeweU,  1 

ig)  Dot  d.   WWn  y.  Bcmtden,  i  Ad.  &  £1.  812  ;  Shine  y.  Hewett,  1 

B.  k  Ad.  608.  Ad.  ft  El.  812. 

(h)  On   this   Babject  see  Coote  (h)  Shaw  y.  Priickard,  10  B.  ft 

Mortg.  8rd  ed.  204 ;  and  Long  y.  Cr.  241. 
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Past  II.     no  Other  income  than  the  profits  of  a  benefice  with  cure 

T.  10,  Ch.  4.  ^ 

of  souls  (l).    It   is,  however,   to  be  observed,  that  the 

composition  in  this  case  waa  held  to  be  void,  not  only  on 
this  ground,  but  «dso  because  it  was  not  signed  by  the 
clergyman. 

2.  But  although  an  instrument  may  have  been  clearly 
intended  to  create  a  charge  exclusively  upon  a  benefice, 
and  although  of  its  own  nature  it  has  the  efifect  of  charg- 
ing such  benefice  in  common  with  other  property,  yet  it  is 
not  void  if  such  intention  is  only  proved  by  affidavit,  or 
only  appears  from  words  of  another  instrument  which  are 
not  incorporated  into  the  former  instrument  by  recital  or 
otheiwise.  And  this  has  been  held  even  though  such 
other  instrument  be  connected  with  the  former  by  recital 
or  otherwise,  and  both  in  fact  constitute  parts  of  one  and 
the  same  transaction  (m).  Hence  it  has  been  held,  that, 
where  the  warrant  of  attorney  to  confess  judgment,  though 
it  recites  a  deed  granting  an  annuity  and  charging  it  on 
a  living,  yet  does  not  contain  a  reference  to  a  seques- 
tration, it  is  good;  notwithstanding  the  fact^  that  ''an 
execution  against  the  living  is  the  common  and  inevitable 
consequence  of  such  judgment  against  a  beneficed  per- 
son "  (n).  So  it  has  been  held,  that,  if  the  warrant  neither 
recites  the  annuity  deed,  nor  contains  any  reference  to  a 
sequestration,  it  is  good,  even  though  the  deed  granting 
the  annuity  and  charging  it  on  the  living  recites  that  the 
judgment  was  to  be  a  collateral  security  for  the  annuity, 
and  alludes  to  a  sequestration  (o).  And  it  has  been  held, 
that  the  warrant  is  good  even  if  it  refers  to  a  bond  which 
recites  the  annuity  deed  and  an  agreement  that  the  pay- 

(Q  Alchin  v.  Hopkins^  1  Bing.  N.  r.  Butts,  2  B.  &  Ad.  784,  786,  note ; 

C.  99.  Aberdeen  v.  Newlandy  4  Sim.  281 1 

(m)  Bat  see  WdUkMw  t.  Crofts,  6  Moofe   v.  Bamtckn,  7  Ad.  A  £1. 

Exoh.  1.  898. 

(n)  FaifeUfth  t.  Otamty,  9  Bing.  (o)  Britten  y.  Wait,  8  B.  &;  Ad. 

622 ;  (Hbhom  y«  Hooper,  and  Kirlew  915. 
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ment  of  the  annuity  should  be  further  secured  by  a  bond    PAR«n. 

and  warrant  of  attorney,  with  a  judgment  to  be  entered 

up  thereon,  for  the  purpose  of  charging  the  Hving,  but 
yet  the  warrant  does  not  incorporate  the  objectionable 
parts  of  the  bond  so  referred  to,  or  the  instrument  recited 
therein,  and  contains  no  reference  to  a  sequestration  (p). 

Although  the  judgment,  in  such  cases,  be  for  a  gross 
sum  of  a  large  amount,  yet  the  sequestration  will  be  con- 
fined to  arrears  that  have  become  due  on  the  annuity,  with 
liberty  to  issue  a  fresh  writ  of  sequestration  for  any  future 
arrears  (q). 

3.  Even  where  an  instrument  is  void  on  tliis  account,  it 
is  void  so  far  only  as  it  goes  to  charge  the  benefice,  and  is 
not  void  in  toto,  if  there  are  any  other  ways  in  which 
it  can  operate.  Hence  a  deed  granting  an  annuity  and 
charging  it  on  a  benefice,  is  good  as  a  grant  of  an  annuity, 
and  only  void  so  far  as  it  goes  to  charge  the  annuity  on 
the  living  (r). 

4.  A  judgment  entered  up  against  a  beneficed  clergyman 
is  not  a  charge  on  his  benefice,  under  the  stat.  1  &  2  Vict, 
c.  110,  s.  13  (s). 

(p)  CoUbrooh  V,  Layton,  4  B.  &  734. 
Ad.  578.  («)  Hawhm  t.  Oathercole,  6  D. 

(g)  BriUen  y.  WaU,  8  B.  &  Ad.  M.  &  G.  1,  and  S  Com.  Law  &  Bq. 

915;  Eirlew  y.  Butts,  2  B.  &  Ad.  Rep.  848  (Tj.  J.),  overruling  the  de- 

786,  note.  cision  of  the  Court  below,  1  Sim.  N. 

(r)  Fairdath  v.  Qwrney,  9  Bing.  S.  63;  BcUa  v.  Brothen,  2  Sim.  & 

622  ;  Gibbons  y.  Hooper^  2  B.  &  Ad.  Oif.  509.    See  supra,  423. 


PART  III. 


@f  iht  Cttle  tor  C^ngs  r0it8titutin0  iljt  S^ttbjttts 

of  €mbt^mxdnQ. 

^^"  ^"-    A  TITLE  to  property  ia  the  means  by  which  a  person 
D^tionof  has  a  right  to  it 
Tiueby  The  title  to  land  is  either  by  purchase,  meaning  thereby 

dfitcent  and 

^Jje^  the  act  or  agreement  of  the  party,  or  by  mere  act  of  law, 
as  by  descent  or  escheat  (a).  But  the  diflFerent  modes  of 
acquiring  real  property  have  usually  been  distributed  into 
two  general  classes — ^title  by  descent  or  hereditary  succes- 
sion, and  title  by  purchase  (6). 

Bifferant  Purchase,  therefore,  in  this  its  widest  technical  sense,  is 

W^PMIff  of 

the  word  ^  the  acquisition  of  an  estate  in  any  other  manner  than  by 
descent.  And  hence,  if  a  person  takes  even  by  free  gift, 
he  is  a  purchaser  in  this  technical  sense  of  the  word  And 
so  a  person  is  called  a  purchaser  in  reference  to  an  estate 
tail  which  he  takes  originally  under  a  limitation  contained 
in  a  settlement  made  before  he  was  bOm,  and  not  deri- 
vatively by  descent  from  his  ancestor  (c).  Sometimes, 
however,  the  word  purchase  signifies  an  acquisition  for 
valuable  consideration.  And  at  other  times  it  signifies  an 
acquisition  by  act  of  the  party,  as  opposed  to  an  acquisition 
by  act  of  law.  But  in  this  sense  it  does  not  include  such  a 
mode  of  acquisition  as  escheat  (rf). 

(a)  Co.  Litt.  18  b,  (3).  (c)  See  2  Bl.  Com.  241. 

{h)  2  Bl.  Com.  201 ;  3  Croise  T.  (d)  Co.  Litt.  18  b,  and  n.  (2). 

29,  c.  1,  §  22;  Co.  Litt.  13  b,  18  b. 


n 
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The  word    purchaser    also  has   various  significations,    paw  m. 
Sometimes  it  comprehends  every  one  who  has  acquired  Different 

.  Beneesofthe 

property  otherwise  than  by  descent  At  other  times  it  is  ^"wL".?"" 
confined  to  a  person  who  has  acquired  property  for  valu- 
able consideration,  whether  by  sale,  mortgage,  or  otherwise, 
though  such  a  person  is  usually  styled  a  purchaser  for 
valuable  consideration.  And  at  other  times  it  is  used  in  a 
still  narrower  and  popidar  sense,  to  signify  a  person  who 
has  bought  property. 

The  different  modes  of  acquiring  property  according  to  a  spedHcUndB 
more  specific  distribution,  and  so  far  as  they  are  connected 
with  conveyancing,  are  these  : — 
L  Mftrriage. 
II.  Descent,  Succession,  and  Administration. 

III.  Escheat. 

IV.  Occupancy. 

V.  Alluvion  and  Dereliction.  r 

VI.  Prescription. 

VII.  Adverse  Possession  and  the  Operation  of  the  Sta- 
tute of  Limitations. 
Vlli;  Forfeiture. 
IX.  Bankruptcy  and  Insolvency. 
X.  Alienation. 
Curtesy  and  dower   arise  by  marriage :  but  these  we  Tiue  i»y 
have  already  considered.  And  the  law  as  to  the  acquisition 
of  personal  property  by  marriage  will  be  stated  in  the 
chapter  on  Married  Women,  in  the  Fourth  Part  of  this 
Compendium. 
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CHAPTER  I. 


OF  DESCENT. 


Pr.in.T.l, 
Ch.  1, 8.  1. 

DeflnitioQ  of 
deBoent— 

of  an  heir— 


of  an  inherl- 
Unoe. 


Lin«alaiid 

collateral 

deaoent. 


Gonsaa- 

gnbiitror 

kindred. 


Section  I. 
Of  Descent  generally. 

Descent  or  hereditary  succession  is  the  title  whereby,  on 
the  death  of  the  owner  of  an  estate  in  fee  or  in  tail,  without 
having  disposed  of  it  in  his  lifetime  or  by  his  will,  it  de- 
volves on  his  heir.  An  heir,  therefore,  is  he  upon  whom 
the  law  casts  the  estate  immediately  on  the  death  of  the 
ancestor ;  and  an  estate  so  descended  on  the  heir  is  called 
an  inheritance  (a). 

Lineal  descent  is  the  devolution  of  real  estate  to  an  heir 
who  is  lineally  related  to  the  last  deceased  owner,  whether 
as  an  ancestor  or  as  a  descendant  Collateral  descent  is 
the  devolution  of  real  estate  to  an  heir  who  is  only  collate- 
rally related  to  the  last  deceased  owner  (6). 

The  right  of  hereditary  succession  depends  on  the  nature 
and  the  several  degrees  of  consanguinity  or  kindred.  Con- 
sanguinity or  kindred  is  defined  to  be,  vinculum  perso- 
narum  ab  eodem  stipite  descendentium,  the  connection  or 

(a)  2  BI.  Com.  201 ;  8  Cruifle  T.  meaning  collaiexBl  desoendants,  see 
29,  c.  2,  §  1.  Bett  y.  SUmehewer,  84  Bear.  68  ;  2 

(6)  Ab  to  the  word  "deeeendanW      D.  J.  9t  S.  587. 
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relatdon  of  persons  descended  from  the  same  stock.    And  it  ^-  ni.  t.  i. 

■^  Oh.  1,  8. 1. 

is  either  lineal  or  collateral.  «  

lineal  consanguinity  is  that  connection  cff  relation  by  Lineal  ooo- 
blood  which  subsists  between  persons  who  are  descended 
from  the  same  common  ancestor  in  one  and  the  same  direct 
or  straight  line,  so  as  that  each  younger  one  of  them  is  the 
immediate  offspring  of  the  next  elder  of  them :  as  in  the 
case  of  father,  grandfather,  greatrgrandfather. 

Every  generation  in   direct  lineal  consanguinity  con-  negweiof 
stitutes  a  different  degree,  reckoning  either  upwards   or  »ngniiiity. 
downwards.     So  that  the  father  and  son  of  John  Stiles 
are  each  related  to  him  in  the  first  degree,  and  his  grand- 
father and  grandson  are  each  related  to  him  in  the  second 
degree  (c). 

Collateral  consanguinity  is  that  connection  or  relation  couaterai 
by  blood  which  subsists  between  persons,  who,  although  guinity. 
descended  from  the  same  common  ancestor,  are  not  de- 
scended from  him  in  one  and  the  same  direct  or  straight 
line,  but  in  different  lines  or  collaterally  to  each  other,  so 
that  no  one  of  such  persons  is  the  offspring  or  descendant 
of  another  of  them  (d).  Thus,  if  John  Stiles  has  two  sons, 
and  each  of  them  has  a  daughter,  these  two  sons  are  col- 
laterally related  to  each  other,  and  so  are  their  daughters 
collaterally  related  to  each  other ;  and  each  son  is  collate- 
rally related  to  the  daughter  of  the  other  son.  For  the 
sons  and  daughters  are  aU  descended  from  the  same  com- 
mon stock,  John  Stiles,  but  in  two  different  lines,  so  that 
the  sons  are  not  descended  from  each  other ;  nor  are  the 
daughters ;  nor  is  the  daughter  of  one  son  descended  from 
the  other  son. 

The  method  of  computing  degrees  of  collateral  consan-  Mode  ot 
guinity  by  the  canon  law,  which  our  law  has  adopted,  is  J^jjjj^^ 
this  :  we  begin  at  the  common  ancestor,  and  reckon  down-  J^Sty  by 

(e)  2  B1.  Com.  203;  Co,  Liit.  (d)  2  BL  Com.  202—4;  8  Cruise 

23  b.  T.  29,  c.  2,  §  5 ;  Co.  Liit.  24  a. 

H  H 
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Pf.IILT.  1, 

CB.  1,  8.  1. 

the  cnnon 
and  the 
ooimnon 
law. 


Bj  the  ciTfl 
lav. 


Nemoeei 
hnresTl- 
Tentii. 


Heln  appa- 
rent* 


Heirs  pre- 
■omptire. 


Beqnisites 
to  support  a 
claim  of 
heirship. 


wards,  and  in  whatever  degree  the  two  persons  are  distant 
from  the  common  ancestor,  or  the  most  remote  of  them  is 
distant  from  him,  that  is  the  degree  in  which  they  are 
related  to  each  other.  Thus  A  and  his  brother  are  related 
in  the  first  degree  ;  A.  and  his  nephew  are  related  in  the 
second  degree  (e).  Whereas  the  civilians  count  upwards, 
from  either  of  the  persons  related  to  the  common  stock, 
and  then  downwards  to  the  other,  reckoning  a  degree  for 
each  person,  both  ascending  and  descending.  So  that 
according  to  their  computation,  A*  and  his  brother  are 
related  in  the  second  degree ;  A.  and  his  nephew  in  the 
third  degree  (/). 

No  person  can  be  the  actual  complete  heir  of  another  till 
the  death  of  the  latter :  nemo  est  haeres  viventis.  Before 
that  time  the  person  who  is  next  in  the  line  of  succession 
is  called  an  heir  apparent  or  an  heir  presumptive.  Heirs 
apparent  are  those  whose  right  of  inheritance  is  indefeasible, 
provided  they  outlive  their  ancestor ;  as  the  eldest  son  or 
his  issue,  who  must,  by  the  course  of  the  common  law  be 
heir  to  the  father,  whenever  he  happens  to  dia  Heirs  pre- 
sumptive are  those  who,  if  the  ancestor  should  die  imme- 
diately, would,  under  existing  circumstances,  be  his  heirs, 
but  whose  right  of  inheritance  may  be  defeated  by  the  con- 
tingency of  some  nearer  heir  being  bom.  Thus,  a  brother 
or  a  nephew,  whose  presumptive  title  may  be  destroyed  by 
the  birth  of  a  child,  whether  son  or  daughter,  or  a  daughter 
whose  hope  of  succession  may  be  destroyed  by  the  birth  of 
a  son,  is  an  heir  presumptive  (jg). 

Those  who  would  claim  as  heirs,  must  be,  first,  legiti- 
mate ;  secondly,  natural  bom  subjects,  or  naturalised,  or 
made  denizens  ;  thirdly,  not  attainted  of  treason  or  felony ; 


(e)  2  Bl.  Com.  206 ;   8  Cruise  T. 
29,  c.  2,  §  6;  Co.  Litt.  24  a. 
(/)  2  Bl.  Com.  207. 


iff)  2  Bl.  Com.  208;  Co.  Lilt. 
8  b ;  8  Cruise  T.  29,  e.  8,  f  2;  2 
Jarm.  VTillB,  2nd  ed.  57»  58. 
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fourthly,  by  the  old  law,  not  obliged  to  claim  through  any  ^JL}^-"^'}' 

ancestor  whose  blood  was  corrupted  by  attainder  (A).  '■ — 

With  regard  to  the  fourth  of  these  requisites,  which  9*rUJ3|®°- 
involves  a  negation  of  what  is  termed  corruption  of  blood, 
a  person  attainted  of  treason  or  felony  was,  by  the  common 
law,  neither  allowed  to  retain  his*  fonner  estate,  nor  to 
inherit  any  future  one,  nor  to  transmit  any  inheritance  to 
his  issue,  either  immediately  from  himself  or  mediately 
through  himself  from  any  remoter  ancestor;  for  his  in- 
heritable blood,  which  was  necessary  either  to  hold,  or  to 
take,  or  to  transmit  any  feudal  property,  was  corrupted 
and  extinguished;  so  that  the  estates  resulted  back  and 
escheated  to  the  lord,  subject  to  the  operation  of  the  supe- 
rior law  of  forfeiture  (i).  Thus,  where  A.  and  B.  were 
brothers,  and  A.  was  attainted,  and  had  issue  C,  and  died, 
and  C.  purchased  lands  and  died  without  issue,  it  was  held 
that  B.  his  uncle  could  not  inherit  from  him,  because  he 
must  derive  his  descent  through  A.,  who  was  the  mediate 
ancestor  and  incapable.  And  if  a  man  had  two  sons  and 
the  eldest  waa  attainted,  and  afterwards  the  father  died 
seised  of  an  estate  in  fee,  the  younger  could  not  inherit 
from  the  father ;  for  no  other  could  be  heir  to  the  father 
than  the  eldest  son,  while  he  was  alive.  It  was,  however, 
a  general  rule  that  the  attainder  of  a  person  who  need  not 
be  mentioned  in  the  derivation  of  the  descent,  did  not  im- 
pede, however  remote  the  ancestor  might  be.  Thus,  in  the 
case  of  the  attainder  of  an  elder  son,  if  such  elder  son  died 
in  the  lifetime  of  his  father  without  issue,  the  younger  son 
would  then  inherit  from  his  father ;  because  he  would  derive 
his  descent  from  him  without  claiming  through  or  men- 
tioning his  elder  brother  (k).    And  as,  by  the  old  law,  the 

(h)    3  Crm.Be  T.  29,  c.  3,  §  7 ;  Litt.  8  a. 

Burton,    §   829.      See    infra,   on  (k)   3  Cruise  T.  29,  c.  2,  §  27— 

Aliens.  30 ;  2  Bl.  Com.  252—255. 

(t)  See  2  BL  Com.  252—6 ;  Co. 

HH  2 
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p».  in.  T.i,  descent  from  one  brother  to  another  was  considered  as  im- 

Ch»  1,  8.  L 

mediate,  and  not  as  mediate  through  the  father,  whether  it 

was  for  the  purpose  of  one  brother  inheriting  from  the 
other,  or  of  a  descendant  of  one  brother  inheriting  from  a 
descendant  of  the  other,  the  attainder  of  the  father  did  not 
prevent  his  sons  or  their  descendants  inheriting  from  each 
other  (Q. 

Corruption  of  blood  being  looked  upon  as  a  peculiar 
hardship,  in  most,  if  not  all  of  the  felonies  created  by 
Parliament  since  the  reign  of  Hen.  8,  it  is  declared  that 
they  shall  not  extend  to  any  corruption  of  blood  (m).  By 
a  statute  passed  in  7  Anne,  it  was  enacted,  that  corruption 
of  blood  should  cease  upon  the  death  of  the  two  grandsons 
of  James  2.  It  was,  however,  revived  by  the  stat.  39  Geo. 
3,  c.  93.  But  by  a  subsequent  stat,  54  Geo.  3,  c.  145,  it 
was  confined  to  high  treason,  petit  treason,  and  murder, 
and  to  the  crime  of  abetting,  procuring,  or  counselling  the 
same  (n).  And  by  the  stat.  3  &  4  WilL  4,  c.  106,  s.  10,  it 
is  enacted,  "  that  when  the  person  from  whom  the  descent 
of  any  land  is  to  be  traced  shall  have  had  any  relation, 
who,  having  been  attainted,  shall  have  died  before  such 
descent  shall  have  taken  place,  then  such  attainder  shall 
not  prevent  any  person  from  inheriting  such  land  who 
would  have  been  capable  of  inheriting  the  same,  by  tracing 
his  descent  through  such  relation,  if  he  had  not  been 
attainted,  unless  such  land  shall  have  escheated  in  con- 
sequence of  such  attainder  before  the  1st  day  of  January, 
1834." 

Heiraofaie-       In  casc  the  person  from  whom  descent  is  to  be  traced  is 

gitimate 

children.  *  an  illegitimate  child,  there  is  a  fifth  requisite,  that  is>  the 
person  claiming  as  his  heir  must  be  a  cliild  or  other  lineal 
descendant  of  his ;  for  illegitimate  children  cannot  have 

(0  3  Cmifle  T.  29,  c  2,  §  31 ;  Co.  (m)  8  Cruise  T.  29,  c  2,  §  82. 

Litt.  8  a  ;  Kynnaird  r.  Ledie,  Lav  (n)  Id.  §  83. 

Rep.  1  C.  P.  889. 
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any  heirs  but   those  of  their  own  bodies.    For  as  all  F».ni.T.i. 

*'  Ch.  1,  s.  1. 

collateral  kindred  consists  in  being  derived  from  the  same  ■ 

common  ancestor,  and  as  a  bastard  has  no  legal  ancestors, 
he  can  have  no  collateral  kindred,  and  consequently  no 
heirs,  but  such  as  claim  by  a  lineal  descent  iiom  him- 
self (p). 

Everything  which  falls  under  the  denomination  of  real  ^j^^ 
estate  descends  to  the  heir.  But  the  general  rule  is  that 
no  chattels,  whether  real  or  personal,  shall  go  to  the  heir, 
even  though  expressly  limited  to  a  man  and  his  heirs,  but 
shall  vest  in  the  executor  or  administrator  for  the  payment 
of  debts,  unless  exonerated  therefix)ni  by  the  testator  or 
intestate  by  deed  or  will,  and  subject  thereto,  in  trust  for 
the  person  or  persons  entitled  to  such  chattels  under  the 
will  or  under  the  Statutes  of  Distribution.  Heir-looms, 
however,  descend  to  the  heir  along  with  the  inheritance, 
and  do  not  pass  to  the  executor  of  the  last  proprietor.  Of 
this  kind  are  such  things  as  cannot  be  taken  away,  without 
damaging  or  dismembering  the  freehold :  such  as  chimney- 
pieces,  pumps,  old  fixed  or  dormant  tables,  benches,  and 
the  like.  Deer  in  a  real  authorised  park,  while  ferae  naturae, 
fishes  in  a  pond,  doves  in  a  dove-house,  charters  and  deeds, 
court  roUs,  and  other  evidences  of  the  land,  together  with 
the  chest  in  which  they  are  contained,  monuments  or 
tombstones  in  a  church,  with  the  pennons  and  other 
ensigns  of  honour,  are  also  heir-looms  or  in  the  nature  of 
heir-looms  (jp).  Heir-looms  may  be  sold  or  disposed  of  by 
the  owner  of  the  inheritance  during  his  lifetime,  since  he 
may  dismember  the  inheritance  as  he  pleases.  But  he 
cannot  devise  them  away  from  the  heir ;  for  by  his  death 
they  are   instantly   vested  in  the  heir  (£).    And  every 

(o)  2  Bl.  Com.  249;  Burton,  §  §  2,  8;  Co.  Litt.   8  a  ;    Ford  r. 

328 ;  He  Don't  SsttUe,  4  Drew.  194.  TynU,  2  Jobna.  k  H.  150. 

(jp)  2B1.  Com.  427--8;  1  Cmite  {q)  2  Bl.  Com.  429;    Co.  Litt. 

T.  1,  §  5,  6 ;    8  CraiM  T.  29,  c.  2,  185  b. 
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pr  m.  T.i,  species  of  tree,  whether  timber  or  not,  standing  on  the 

land  at  the  death  of  the  ancestor,  together  with  the  grass 

actually  growing,  though  ripe  for  cutting,  descends  to  the 
heir.  But  com,  and  every  other  vegetable  produced  annually 
by  labour  and  cultivation,  goes  to  the  executor  or  adminis- 
trator of  the  ancestor,  as  a  compensation  for  the  expense  oi 
raising  them  (r). 


tnoed. 


Section  II. 

Of  the  RuUb  of  Descent  of  Estates  in  Fee  Simple,  by  the 

Comrrum  Law. 

^H??*8V'      '^^  frame  rules  of  descent  with  accuracy,  precision,  and 
perspicuity,  so  far  as  perspicuity  is  compatible  with  accu- 
racy, is  a  most  difl&cult  task 

The  rules  of  descent  by  the  common  law,  which  apply 
to  the  case  of  descent  upon  the  death  of  the  owner  of  an 
estate  in  fee  simple,  before  the  1st  day  of  January,  1834, 
may  be  thus  stated  : — 
ihwn*™  ^'  ^P^^  *^®  death  of  the  owner  of  an  estate  in  fee 

de^Dtis  simple,  the  descent  is  to  be  traced  from  him,  if  the  title  to 
it  which  he  had  at  the  time  of  his  decease  was  only  an 
equitable  title,  or  if  it  was  a  title  by  purchase  imder  which 
he  became  actually  seised,  or  if  he  took  by  descent,  but 
died  actually  seised  thereofi  But  if  the  title  which  he 
had  at  the  time  of  his  death  was  a  legal  title  by  descent, 
and  he  was  not  actually  seised  thereof,  then  the  descent  is 
to  be  traced  from  the  person  who  died  last  actually  seised 
thereof.  The  necessity  of  an  actual  seisin,  in  the  case  of  a 
legal  estate,  to  constitute  a  person  the  root  or  stock  from 
whom  the  descent  is  to  be  traced,  is  expressed  in  the  maxim 
seisina  facit  stipitem  {$). 

(r)  3  Cruiae  T.  29,  c.  2,  §  i.  880—1;  3  Cruiae  T.  29,  a  8,  §  2,  7, 

(«)  See  2  Bl.  Com.  208-9,  and      9 ;  Co.  Liti.  11  b. 
SwceVs  note,  p.  209;  1  Steph.  Com- 


i 


DESCENT  BY  THE  COMMON  LAW.  471 

A  pergon  originally  taking  property  by  descent  might,  ij;.  ni.  t.  i, 

and  still  may,  acquire  a  new  estate  therein  by  purchase,  

and  thus  breaking  the  descent,  as  it  is  termed,  cause  the 
inheritance  to  descend  as  if  he  had  originally  acquired  the 
property  by  purchase  (t).  Thus,  where  a  person  seised  of 
lands  as  heir  on  the  part  of  his  mother,  conveys  them  to 
another  person  in  fee,  and  then  such  other  person  reconveys 
them  to  the  first  person  in  fee,  this  is  a  new  purchase ; 
and  if  he  dies  without  issue,  the  heir  on  the  part  of  the 
father  shall  inherit  (u).  But  where  a  person  seised  ex 
parte  matemd.  made  a  feoffment  in  fee,  before  the  year 
1834,  and  expressly  limited  the  use  to  himself  and  his 
heirs,  whether  in  possession  or  in  remainder,  he  was  in  of 
the  ancient  use,  and  not  by  purchase,  and  therefore  the 
descent  was  not  altered.  And  so  if  a  person  seised-  ex 
parte  matem&  makes  a  feofi&nent,  and  there  is  no  decla- 
ration of  uses,  and  the  feofTment  is  not  on  such  a  con- 
sideration as  to  raise  a  use  in  the  feoffee,  so  that  the  use 
results  to  the  feoffor,  the  descent  is  not  altered  (x). 

Actual  seisin  might  be  either  by  entry  or  claim  of  the 
person  said  to  be  seised,  or  by  the  possession  of  his  own  or 
his  ancestor's  lessee  for  years,  or  of  a  guardian  in  socage, 
or  of  another  tenant  in  common,  or  by  receiving  rent  from 
a  lessee  of  the  freehold,  or  by  a  devise,  or  by  a  conveyance 
by  feoffment  or  under  the  Statute  of  Uses,  or,  it  is  con- 
ceived, by  a  statutory  release  or  grant,  or,  in  the  case  of 
incorporeal  hereditaments,  by  what  is  equivalent  to  the 
seisin  of  corporeal  hereditaments ;  such  as  the  receipt  of 
rent,  the  presenting  to  a  church,  and  the  like.  Thus, 
title  by  descent  to  an  advowson  must  be  derived  from  the 
person  who  last  presented,  or,  if  it  is  an  advowson  appendant, 

(0  See  Sweet's  Bl.  Com.  240 ;  8  (x)  S  Cruise  T.  29,  e.  8,  §  47 ; 

Cruise  T.  29,  o.  8,  §  87—42.  Burton,  §  834—5 ;  Co.  Litt.  12  b 

(ti)  8  Cruise  T.  29,  o.  8,  §  88-^9  ;  (3). 
Burton,  g  388 ;  Co.  Litt.  12  b. 
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Ft.  III.T.1,  from  the  person  who  was  last  seised  of  the  manor  (y). 

\/Hb    Jy    Mm    mm 

The  entry  of  the  hfeir  upon  any  part  of  the  estate  would 

give  him  a  seisin  in  deed  of  all  the  land  lying  in  the  same 
county.  But  where  lands  lay  in  different  counties,  there 
must  have  been  an  entry  made  in  each  county  (z).  If  the 
heir  were  deterred  from  entering  by  bodily  fear,  he  might 
make  claim  as  near  as  he  could.  Such  claim,  however,  was 
only  in  force  for  a  year  and  a  day ;  but  if  repeated  once 
in  the  space  of  every  year  and  day,  which  was  called 
continual  claim,  it  had  the  same  effect  as  a  legal  entry  (a). 
The  entry  of  the  heir  was  only  necessary  where  the  lands 
were  in  the  actual  occupation  of  the  ancestor  at  the  time 
of  his  death :  for  if  the  lands  were  held  under  a  lease  for 
years,  and  there  were  a  tenant  in  possession,  the  heir 
would  be  considered  as  having  seisin  in  deed  before  entry 
or  receipt  of  rent,  because  the  possession  of  the  lessee  for 
years  is  his  possession  (6). 

A  devisee  in  fee  in  remainder  before  entry  has  such  a 
seisin  as  will  make  the  estate  transmissible  to  his  heirs ; 
and  therefore  where  a  copyhold  is  devised  to  a  person  in 
fee  in  remainder  after  an  estate  for  life,  and  the  remainder- 
man dies  before  entry,  his  customary  heir,  and  not  the 
customary  heir  of  the  devisor,  is  entitled  to  the  copy- 
hold (c). 

If  a  testator,  however,  who  died  before  January  1st, 
1834,  devised  to  his  heir  at  law,  whether  by  that  designa- 
tion or  by  name,  in  such  a  way  that  the  heir,  if  he  were  to 
take  under  the  will,  would  only  take  the  same  estate  as  the 
law  would  have  given  him  if  no  such  devise  to  him  had 

(j/)  Barton,  §  802,  803,  n.  1241 ;  (c)  I>oe  d.  Parker  v.  Thonuu,  8  M. 

2  Bl.  Com.  209 ;   1  Steph.  Com.  &  Gr.  815.    Xa  to  the  descent  of  a 

881 ;  8  Cruise  T.  29,  c.  8,  §  6,  66,  remainder  in  other  cases^  or  of  a 

57,  59,  61,  68,  66 ;  Ca  Litt.  15  a.  reyersion,  see  8  Cmise  T.  29,   c.  4, 

{z)  1  Cruise  T.  1,  §  22.  §  3, 16  ;  Burton,  §  807.    But  see 

(a)  1  Cruise  T.  1,  §  23.  Paterton  y.  MUU,  15  Jur.  1. 

(b)  I  Cruise  T.  1,  §  24. 
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been  made,  the  devise  was  inoperative  and  void,  and  the  ^-^-tIp 

heir  took  by  descent :  as  where  a  testator  devised  to  his  

heir  at  law  in  fee,  either  in  possession,  or  after  a  previous 
devise  for  life  or  in  tail.  And  the  heir  took  by  descent 
even  where  the  devise  was  made  subject  to  a  pecuniary 
charge,  or  to  an  executory  devise  over  (d).  And  if  an  ulti- 
mate limitation  was  made  to  the  grantor  in  fee  or  to 
the  right  heirs  of  the  grantor  in  a  deed  executed  before 
January,  1834,  it  did  not  give  a  contingent  remainder  to 
the  grantor  or  to  his  heir  at  law  as  a  purchaser,  but  was 
entirely  inoperative  ;  the  subject  of  the  ultimate  limitation 
remaining  in  the  grantor  as  his  ancient  reversion,  and  pass- 
ing to  his  right  heirs  in  the  ordinary  course  of  descent  (e). 

II.  The  estate  shall  descend  to  one  or  some  of  the  de-  n.  Dwcent 

to  de- 
scendants of  the  propositus,  that  is,  the  person  from  whom  Jf^*" 

the  descent  is  to  be  traced  (/).  propodtns. 

Lands  shall  always  descend  to  the  person  who  is  heir  at  Deecent 

"^  ^  liable  to 

the  time  of  the  death  of  the  ancestor,  but  such  descent  may  5*  bSt'** 
be  defeated  by  the  subsequent  birth  of  a  nearer  heir.  Thus,  j|^' 
where  a  person  dies  leaving  his  wife  pregnant,  the  common 
law,  not  considering  the  infant  in  ventre  matris  to  be  in 
existence,  casts  the  freehold  upon  the  person  who  is  then 
heir.  But  when  the  posthumous  child  is  bom,  his  guardian 
may  enter  upon  such  heir,  and  take  the  estate  from  him. 
A  posthumous  child,  however,  is  not  entitled  to  any  of  the 
rents  and  profits  received  before  his  birth  (gf).    If  a  man 


by  birth 
neuw 


*. 


(d)  Shelford's  Beal  Prop.  Acts, 
note  to  8  &  4  WiU.  4,  c.  106,  s.  3; 
Burton,  §  336—7 ;  6  Cruise  D.  T. 
88,  c.  8,  §  2;  4  Cruise  T.  32,  c.  16, 
§  25;  2  SugcL  Pow.  17  ;  Co.  Litt. 
12  b  (2) ;  1  Jarm.  Wills,  2nd  ed. 

"IS^^  2  Id.  49;  Hurst  v.  Earl  of 
Winchdsea,  1  BL  167 ;  2  Lord  Ken. 
444 ;  2  Yes.  Sen.  612  ;  Maribridge 
V.  Plummer,  2  My.  &  K.  98. 

(e)  Smith's  Executory  Interests 


annexed  to  Fearne,  §  390 ;  Watk. 
Conv.  8rd  ed.  by  Prest.  109.  See 
infra,  p.  481 ;  Co.  Litt  22  b. 

(/)  2  Bl.  Com.  208  ;  3  Cruise  T. 
29,  c.  8,  §  10 ;  Co.  Litt.  10  b. 

(«7)  8  Cruise  T.  29,  c.  3,  §  11,  12. 
In  Richards  t.  RickardSy  1  Johns. 
754,  761,  V.  C.  Wood  held  that  the 
posthamous  heir  is  not  entitled  to 
any  rents  and  profits  which  accrued 
before  his  birth,  even  though  they 
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Pr.Iir.T.l, 

Ch.  1,  8.  S. 


in.  Deicent 
to  desoeod- 
ant8  (of  the 
whole  blood) 
of  the 
lineal 
oognominal 
maleaDcee- 
ton  of  the 
propoeitiu. 


Parent 

inheriting 

aacoiuBiu. 


Descent 
firom  a 
brother  or 
siater. 

Half  blood. 


has  issue  a  son  and  a  daughter,  and  the  son  purchases 
lands  in  fee  and  dies  without  issue,  the  daughter  shall  in- 
herit the  land  from  him.  But  if  afterwards  the  father  has 
issue  a  son,  the  son  shall  enter  into  the  lands  as  heir  to  his 
brother,  and  oust  his  sister.  So  where  a  son  purchased 
land  and  died  without  issue,  and  his  uncle  entered  as  his 
heir,  a.nd  two  years  afterwards  the  father  had  another  son, 
it  was  held  that  such  other  son  might  enter  on  his 
uncle  (h), 

III.  In  default  of  descendants  of  the  person  from  whom 
the  descent  is  to  be  traced,  the  inheritance  shall  never  go 
to  any  of  his  lineal  ancestors,  or  to  any  of  his  collateral 
kindred  related  to  him  by  the  half  blood,  but  (except  in 
cases  within  rule  X.)  it  shall  go  to  one  or  some  of  the  de- 
scendants of  one  of  his  lineal  cognominal  male  ancestors 
(that  is,  his  lineal  male  ancestors  bearing  his  own  sur- 
name), such  descendants  being  the  collateral  kindred  of 
the  person  from  whom  the  descent  is  to  be  traced,  related 
to  him  by  the  whole  blood,  that  is,  derived  from  the  same 
couple  of  ancestors  as  he  himself  (i). 

A  father  or  mother  may  be  cousin  to  his  or  her  own 
child,  and  may  inherit  from  him  by  virtue  of  that  relation- 
slup,  although  not  as  a  lineal  ancestor  (k),  . 

Under  the  old  law,  the  descent  from  one  brother  or  sister 
to  another  is  considered  as  immediate  (Z). 

Kindred  only  related  by  the  half  blood  to  the  person 
from  whom  the  descent  is  to  be  traced,  are  such  as  spring 
from  one  common  ancestor,  but  not  from  the  same  couple 
of  ancestors  (m). 


had  not  been  received  by  the  in* 
terim  heir.  Bat  eee  Goodale  v.  Oato- 
thorne,  2  Sm.  &  Gif.  875. 

(h)  8  Cruise  T.  29,  c.  8,  §  18, 14  ; 
Burton,  §  332 ;  JRider  v.  Wood,  I  K. 
&  J.  644,  652. 

(0  8  Croiae  T.  29,  c.  8, 8  U,  50 


—58,  70,  71 ;  2  Bl.  Com.  220—240; 
litt.  B.  8,  4,  6,  7,  8. 

(k)  3  Cruise  T.  29,  c.  8,  §  18. 

{l)  Shelford's  Beal  Prop.  Acte;  8 
Cruise  T.  29,  c.  2,  §  81. 

(m)  8  Cruise  T.  29,  c  8,  §  50— 
58,  65 ;  2  Bl.  Com.  227—284. 
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Where  there  were  two  sons  or  two  daughters  by  diflferent  ^-  in.x.i, 

mothers,  and  a  remainder  or  reversion  expectant  upon  an  

estate  for  life  was  purchased  by  the  fathei',  who  died  in  the 
lifetime  of  the  tenant  for  life,  and  the  eldest  son  or  daughter 
also  died  in  the  litetime  of  the  tenant  for  life,  the  half 
blood  would  inherit ;  for  in. this  case  the  claim  was  from 
the  fjEither,  and  all  tiie  children  were  of  the  whole  blood  of 
the  father  (n).  And  so  although  the  eldest  son  entered  on 
the  death  of  his  father,  and  took  actual  possession  of  the 
fee  simple,  yet  if  the  widow  of  the  father  was  endowed  of 
a  third  part,  by  actual  assignment,  and  she  entered  on  the 
land  assigned,  or  the  seisin  was  actually  delivered  to  her 
by  the  sheriff,  and  then  the  eldest  son  died  without  issue 
in  the  lifetime  of  the  widow,  the  younger  brother  of  the 
half  blood  would  inherit  the  reversion  of  the  third  part, 
notwithstanding  the  elder  brother's  entry;  because  the 
actual  seisin  which  he  acquired  thereby  was  defeated  by 
the  endowment,  so  that  the  father  was  last  seised,  and  the 
younger  brother  was  heir  of  the  whole  blood  to  the 
father  (p). 

IV.  In  default  of  any  descendant  of  a  lineal  cognominal  J^ieSSS?* 
male  ancestor  of  the  person  from  whom  the  descent  is  to  JJJwJiw 
be  traced,  then  (subject  to  rule  X.)  the  inheritance  shall  ofSiioni 
descend  to  one  or  some  of  the  descendants  of  one  of  the  ^^^ 
ancestors  of  a  wife  of  a  lineal  cognominal  male  ancestor  of 

the  person  from  whom  the  descent  is  to  be  traced ;  such 
wife  herself  being  one  of  his  ancestors,  and  such  descendant 
or  descendants  of  one  of  her  ancestors  being  related  to  him 
by  the  whole  blood  (p), 

V.  As  between  the  several  persons   constituting  each  v.  vnht- 
generation  of  descendants,  either  of  the  person  from  whom  g^2J^ 

(n)  8  Cruise  T.  29,  c.  4,  §  14.  on  Dower,  343. 

(o)  8  Oruiae  T.  29,  c.  4,  §  13 ;  Co.  (j>)  2  Bl.  Com.  234,  287—8  ;  3 

Litt.  16  a ;   Watkins  on  Deaoent,  Craiee  T.  29,  c.  8,  §  70,  71 )  Litt. 

4th  ed.  by  WilliamB,  74  n.  {e) ;  Parke  a.  4. 
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rt.  m.  T.  1,  the  descent  is  to  be  traced,  or  of  any  of  his  ancestors,  the 

^^^^^ male  sex  shall  be  preferred  to  the  females.    And  of  the 

id^SH™**"'    iJ^alcs,  the  eldest  shall  inherit  by  himself ;  but  where  there 
SSS^*^      are  no  males,   all  the  females  shall   inherit  together  as 

fttnalfif,  .  V 

coparceners  ($'). 
propSff^*'  "VT.  In  searching  among  the  descendants  of  the  person 
r^«wnti?  from  whom  the  descent  is  to  be  traced,  or  the  descendants 
£wradiaSL.  of  any  of  his  ancestors,  for  the  heir  or  heirs  at  law,  each 
less  remote  generation  of  descendants  of  such  person  or 
ancestor,  beginning  with  the  child  or  children  of  such 
person  or  ancestor,  is  to  be  regarded,  if  dead  at  the  time 
when  the  descent  is  to  be  traced,  as  transmitting  to  the 
next  more  remote  generation  its  own  right  of  inheritance, 
subject  to  the  same  rules  respecting  the  preferenee  of  males, 
the  priority  of  the  eldest  male,  the  coparcenary  of  females, 
and  the  exclusion  of  half  blood.  But  subject  to  this  right 
of  representation  and  to  those  rules,  the  right  of  pro- 
pinquity prevails ;  that  is,  the  less  remote  descendants,  if 
living,  take  before  the  more  remote.  As,  if  a  man  has  two 
sons,  A  and  B.,  and  A.  dies  leaving  two  sons,  and  then  the 
grandfather  dies  ;  the  eldest  son  of  A.  shall  succeed  to  the 
whole  of  his  grandfather's  estate  :  and  if  A.  had  left  only 
two  daughters,  they  should  have  succeeded  also  to  equal 
moieties  of  the  whole,  in  exclusion  of  B.  and  his  issua 
Again,  if  a  man  has  only  three  daughters,  C,  D.,  and  E. ; 
and  0.  dies  leaving  two  sons,  D.  leaving  two  daughters, 
and  E.  leaving  a  daughter  and  a  son  who  is  younger  than 
his  sister ;  and  then  the  grandfather  dies ;  the  eldest  son 
of  C.  shall  succeed  to  one  third,  in  exclusion  of  the  younger ; 
the  two  daughters  of  D.  to  another  third  in  coparcenary ; 
and  the  son  of  £.  to  the  remaining  third,  in  exclusion  of  his 
elder  sister.    And  the  same  right  of  representation,  guided 


{q)  2  Bl.  Com.  212—214 ;  3  Cruise      Co.  Liti.  14  a. 
T.  29,  c.  8,  §  20,  21,  24 ;  Litt.  5 ; 
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and  restrained  by  the  same  rules  of  descent,  prevails  down-  pj.  ni.T.  i, 

"^  ^  Ch.  1, 8. 2. 

wards  in  infinitum  (r).  This  is  called  a  succession  in  stirpes, 

since  the  succession  of  the  branches  is  regulated  by  the 
right  of  their  respective  roots  (s). 
VIL  One  or  some  of  the  descendants  of  a  less  remote  vri.  prefer 

onoe  of 

lineal  cognominal  male  ancestor,  shall  be  preferred  to  one  deacondanti* 
or  some  of  the  descendants  of  a  more  remote  lineal  cog-  }J^ 
nominal  male  ancestor  (0-  SS*""*"*^ 

VIII.  But  (according  to  Blackstone)  one  or  some  of  the  ^JJ**^ 
descendants  of  one  of  the  ancestors  of  the.  wife  of  a  more  SSSS^to 
remote  lineal  cognominal  male  ancestor,  shall  be  preferred  ^certon 
to  one  or  some  of  the  descendants  of  one  of  the  ancestors  ofamon* 

romotd 

of  the  wife  of  a  less    remote   lineal  comominal  male  imeaicog- 

^  DOfflloal 

ancestor  (u),  ^  •"^oe*- 

IX.  In  searching  among  the  collateral  kindred  of  the  ix.  in 
wife  of  any  lineal  male  cognominal  ancestor  (being  herself  JJJJSJ^* 
an  ancestor  of  the  person  fix)m  whom  the  descent  is  to  be  JhS^X 
traced),  for  the  heir  or  heirs  at  law  of  the  last  owner,  the  S(JJSSiin«i 
same  rules  are  to  be  observed  as  if  such  female  ancestor  anoMtor. 

same  nuM 

were  herself  the  person  from  whom  the  descent  is  to  be  ftppijasif 

'*'  Bach  wifi) 

traced,  so  that  the  person  or  persons  who  would  be  entitled  J^prS!^' 
to  inherit  to  such  female  ancestor,  were  she  the  person  p***""- 
from  whom  the  descent  is  to  be  traced,  shall,  in  default  of 
a  nearer  heir,  be  the  heir  of  the  last  owner  (x). 

X.  When  the  title  which  the  person  from  whom  the  J  Descent 

*■  from  a  per-' 

descent  is  to  be  traced,  at  the  time  of  his  decease,  was  a  Sue^wby 
title  by  descent,  the  person  or  persons  to  take  as  heir  or 
heirs  must  be  of  the  blood  of  the  ancestor  or  ancestors 
through  whom  the  inheritance  has  passed,  so  far  as  the 

(r)  2  BI.  Com.  219  ;  Co.  Litt.  Beal  Prop.   Acts,  273;  Burton,  § 

10  b.  824.    But  see  3  CmiBo  T.  29,  c.  3, 

(«)  2  Bl.  Com.  217,  219  ;  8  Cruise  §  81—85. 
T.  29,  c.  3,  §  26,  27,  29,  76.  («)  See  Report  of  CommisBionerB 

(t)  2  Bl.   Com.  225—6;    Sugd.  in  Shelford's  Real  Prop.  Acts ;  Bur- 
Real  Prop.  Acta,  273.  ton,  §  825. 

(u)  2  Bl.  Com.  287—289  ;  Sugd. 


deecent. 
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Ff.in.  T.i,  descent  of  the  inheritance  can  be  traced.    For,  others  have 

CU.  1,  8.  S. 

none  of  the  blood  of  the  first  purchaser  in  them,  and  there- 
fore shall  never  succeed  (y).  The  first  purchaser  is  he  who 
first  acquired  the  estate  to  his  family,  whether  the  same 
was  acquired  by  sale,  or  by  gift,  or  by  any  other  method, 
except  only  that  of  descent  («). 

The  consequence  of  this  rule  is,  that,  if  the  title  which 
the  person  from  whom  the  descent  is  to  be  traced,  had  at 
his  death,  was  a  title  by  descent  from  his  mother,  the  land, 
on  failure  of  heirs  ex  parte  matern&,  shall  escheat,  rather 
than  pass  to  his  heirs  ex  parte  pateml  And  so  if  his  title 
was  by  descent  from  his  father's  father,  the  relations  of  his 
father's  mother  shall  not  inherit,  but  only  those  of  his 
father's  father,  that  is,  the  descendants,  of  the  whole  blood, 
of  his  lineal  cognominal  male  ancestors,  and  the  descend- 
ants, of  the  whole  blood,  of  the  ancestors  of  their  wives, 
from  whom  he  is  descended,  other  than  the  descendants 
of  the  ancestors  of  the  wives  of  his  grandfather  and 
father  (a). 

Inheritances  descendible  to  heirs  ex  parte  matemft  cannot 
be  created  by  any  act  of  the  parties  ;  for  if  a  person  gives 
lands  to  another  to  hold  to  him  and  his  heirs  on  the  part 
of  his  mother,  yet  his  heirs  on  the  part  of  his  father  shall 
inherit.  For  no  person  can  create  a  new  kind  of  inherit- 
ance ;  so  that  the  words  "  on  the  part  of  the  mother "  are 
void  (6). 

Where  the  legal  estate  descends  ex  parte  matemft,  and 
the  equitable  estate  ex  parte  patemft,  or  vice  versft,  the 
equitable  estate  wiU  merge  in  the  legal,  and  both  will 
follow  the  line  through  which  the  legal  estate  descends  (c). 

(y)  Burton,  §  320  ;  2  BI.  Com.  (a)  2  Bl.  Com.  222,  239,  240 ;  3 

222, 239—240 ;  3  Crnise  T.  20,  c.  3,  Cniise  T.  29,  c.  3,  §  36 ;  Burton,  § 

§  30-^5  ;  Litt.  s.  4  ;  Co.  Litt.  12  a,  326 ;  Co.  Litt.  12  a,  13  a. 

18  a ;  Bee  Htywood  v.  Heyvood,  34  (5)  Co.  Litt  13  a ;  3  Cruiie  T. 

Bear.  317.  29,  c.  3,  §  36. 

(2)  2  Bl.  Com.  220.  (e)  8  Oruiae  T.  29,  c.  3,  ^  44. 
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XI.  When,  in  a  case  falling  within  rule  X.,  the  descent  Ft.nr.T.  i, 

CO.  If  8.  2« 

of  the  inheritance  cannot  be  traced  beyond  a  particular  

ancestor,  so  that  it  is  not  known  from  whom  he  inherited 
it,  or  whether  he  took  it  by  descent  or  purchase,  or  if  it  is 
known  that  the  title  which  he  had  at  the  time  of  his  death 
was  a  title  by  purchase;  then  any  one  or  more  of  the 
collateral  relations  of  such  ancestor  may  inherit  who  would 
be  the  heir  or  heirs  of  such  ancestor,  were  such  ancestor 
the  person  from  whom  the  descent  is  to  be  traced  (d). 


Section  III. 

Of  the  Rides  of  Descent  of  Estates  in  Fee  8im2)le,  as  altered 

hy  the  Statute  (e). 

The  rules  of  descent  as  altered  by  the  stat.  3  &  4  WilL  pt.iii.t.i, 
4,  c.  106,  which  apply  in  the  case  of  descent  upon  the  — '-^ — - 


(cQ  2  Bl.  Com.  223. 

(e)  "  Except  where  the  nature  of 
the  proTision  or  the  context  shall  ex- 
clude such  eonstruction,  the  word 
'land'  shall  extend  to  manors,  ad- 
Towsons,  messuages,  and  all  other 
hereditaments,  whether  corporeal  or 
incorporeal,  and  whether  freehold 
or  copyhold,  or  of  any  other  tenure, 
and  whether  descendible  according 
to  the  common  law,  or  according  to 
the  custom  of  gayelkind  or  borough- 
English,  or  any  other  custom,  and 
to  money  to  be  laid  out  in  the  pur- 
chase of  land,  and  to  chattels  and 
other  personal  property  transmis- 
sible to  heirs,  and  also  to  any  share 
of  the  same  hereditaments  and  pro- 
perties or  any  of  them,  and  to  any 
estate  of  inheritance,  or  estate  for 
any  life  or  lires  or  other  estate 


transmissible  to  heirs,  and  to  any 
possibility,  right,  or  title  of  entry 
or  action,  and  any  other  interest, 
capable  of  being  iuherited,  and 
whether  the  same  estates,  possibili- 
ties, rights,  titles,  and  interests,  or 
any  of  them,  shall  be  in  possession, 
reversion,  remainder,  or  contin- 
gency; and  the  words  'the  pur- 
chaser '  shall  mean  the  person  who 
last  acquired  the  land  otherwise 
than  by  descent,  or  than  by  any 
escheat,  partition,  or  iuclosurc,  by 
the  effect  of  which  the  land  shall 
hare  become  part  of  or  descendible 
in  the  same  manner  as  other  land 
acquired  by  descent ;  and  the  word 
'descent'  shall  moan  the  title  to 
inherit  land  by  reason  of  consan- 
guinity, as  well  where  the  heir  shaU 
be  an  ancestor  or  collateral  relation, 
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I.  Viouk 
whom  the 
descent  ii 
tobetnoed, 


pt.  III.T.1,  death  of  the  owner  of  an  estate  in  fee  simple  on  or  sub- 

Ch.  1,  a.  8.  * 

sequent  to  the  1st  of  January,  1834,  may  be  thus  stated  : — 

I.  "  In  every  case  descent  shall  be  traced  from  the  pur- 
chaser ;  and  to  the  intent  that  the  pedigree  may  never  be 
carried  farther  back  than  the  circumstances  of  the  case 
and  the  nature  of  the  title  shall  require,  the  person  last 
entitled  to  the  land  shall  be  considered  to  have  been  the 
purchaser  thereof,  ipiless  it  shall  be  proved  that  he  in- 
herited the  same ;  in  which  case  the  person  from  whom 
he  inherited  the  same  shall  be  considered  to  have  been 
the  purchaser,  unless  it  shall  be  proved  that  he  inherited 
the  same ;  and  in  like  manner  the  last  person  from  whom 
the  land  shaU  be  proved  to  have  been  inherited,  shall,  in 
every  case,  be  considered  to  have  been  the  purchaser, 
xmless  it  shall  be  proved  that  he  inherited  the  same'* 
(s.  2) :  except  that  it  would  seem  that  where  the  person 
who  died  laat  entitled  left  issue,  the  descent  is  to  be  traced 
from  him,  even  though  such  person»inherited  the  land ;  so 
that  when  a  coparcener  dies,  leaving  issue,  it  has  been  very 
properly  held,  that  the  whole  of  her  share  goes  to  her  issue, 
instead  of  being  divisible  between  her  issue  and  the  other 
coparcener  or  coparceners  as  heirs  of  the  purchaser  (/). 
And  by  the  stat.  22  &  23  Vict  c.  35,  s.  19,  "where  there 
shall  be  a  total  failure  of  heirs  of  the  purchaser,  or  where 


as  where  he  shall  be  a  child  or  other 
issae ;  and  the  expression  *  descen- 
dants'  of  any  ancestor  shall  extend 
to  all  persons  who  must  trace  their 
descent  through  such  ancestor ;  and 
the  expression  '  the  person  last  en- 
titled to  land  *  shaU  extend  to  the 
last  person  who  had  a  right  thereto, 
whether  he  did  or  did  not  obtain 
the  possession  or  the  receipt  of  the 
rents  and  proilte  thereof;  and  the 
word  'assurance'  shall  mean  any 
deed  or  instrument  (other  than  a 


will)  by  which  any  land  shall  be 
conveyed  or  transferred  at  law  or  in 
equity;  and  eyeiy  word  importing 
the  singular  number  only  shall  ex- 
tend and  be  applied  to  seyeral  per- 
sons or  things  as  well  as  one  perron 
or  thing ;  and  every  word  import- 
ing the  masculine  gender  only  shall 
extend  and  be  applied  to  a  female 
as  well  as  a  male"  (s.  1). 

(/)  Sugd.  Real  Prop.  Acts,  276, 
281—284. 
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any  land  shall  be  descendible  as  if  an  ancestor  had  been  pi.iii.t.i, 

•^  Ch.  1,  8.  8. 

the  purchaser  thereof  and  there  shall  be  a  total  failure  of 

the  heirs  of  such  ancestor,  then  and  in  every  such  case  the 
land  shall  descend  and  the  descent  shall  thenceforth  be 
traced  from  the  person  last  entitled  to  the  land  as  if  he 
had  been  the  purchaser  thereof"  And  by  s.  20,  this 
enactment  is  to  be  read  as  part  of  the  stai  3  &  4  Will.  4, 
•c.  106. 

By  s.  3,  "when  any  land  shall  have  been  devised  by  neviuoto 

^  ^  J  J     heiroltes- 

any  testator  who  shall  die  after  the  31st  day  of  December,  **'or. 
1833,  to  the  heir,  or  to  the  person  who  shall  be  the  heir 
of  such  testator,  such  heir  shall  be  considered  to  have 
acquired  the  land  as  a  devisee,  and  not  by  descent ;  and  Limitation 
when  any  land  shall  have  been  limited  by  any  assurance  ^b^'r,®^ 
executed  after  the  said  31st  of  December,  1833,  to  the 
person,  or  to  the  heirs  of  the  person,  who  shall  thereby 
have  conveyed  the  same  land,  such  person  shall  be  con- 
sidered to  have  acquired  the  same  as  a  purchaser  by  virtue 
of  such  assurance,  and  shall  not  be  considered  to  be  en- 
titled thereto  as  his  former  estate,  or  part  thereof"  (^). 
And  by  s.  4.  "when  any  person  shall  have  acquired  any  Limiution 

to  the  heir 

land  by  purchase  under  a  limitation  to  the  heirs  or  to  the  orhdrBof 

•^   ^  the  body  of 

heirs  of  the  body  of  any  of  his  ancestors,  contained  in  an  ^^^^ 
assurance  executed  after  the  31st  of  December,  1833,  oi 
under  a  limitation  to  the  heirs  or  to  the  heirs  of  the  body 
of  any  of  his  ancestors,  or  under  any  limitation  having  the 
same  effect,  contained  in  a  will  of  any  testator  who  shall 
depart  this  life  after  the  31st  day  of  December,  1833,  then, 
and  in  any  of  such  cases,  such  land  shall  descend,  and 
the  descent  thereof  shall  be  traced,  as  if  the  ancestor 
named  in  such  limitation  had  been  the  purchaser  of  such 
land" 

11.  The  estate  shall  descend  to  one  or  some  of  the  de-  ii.  Deaccut 

(y)  See  supra,  p.  472-3, 

I  I 


482 


DESCENT  BY  THE  STATUTE. 


P».  in.  T.  1, 
Cb.  1,  B.  8. 

to  deacend- 
ants. 

III.  Descent 

to  lineal 

oognominal 

m&leances- 

toraand 

tbeir  de- 

Bcendants. 


IV.  Descent 
to  the  lineal 
ooguominal 
male  ances- 
tors' viTes, 
or  their 
descendantB 
of  the  half 
blood,  or 
their  ances- 
tors, or  the 
descendants 
of  such 
ancestors. 


V.  Descent 
to  the  half 
blood 
through  a 
male  ances- 
tor. 


VI.  Prefer- 
ence of  the 
males  to  the 
females,  and 
of  the  eldest 
male,  and 
coparcenary 
among 
females. 


scendants  of  the  person  from  whom  the  descent  is  to  be 
traced  (h). 

III.  "No  brother  or  sister  shall  be  considered  to  in- 
herit immediately  from  his  or  her  brother  or  sister ;  but 
every  descent  from  a  brother  or  sister  shall  be  traced 
through  the  parent "  (z).  And  in  default  of  descendants 
of  the  purchaser,  the  inheritance  shall  go  to  one  of  his 
lineal  cognominal  male  ancestors,  or  to  one  or  some  of  the 
descendants  of  one  of  such  lineal  cognominal  male  an- 
cestors (k), 

TV,  In  default  of  lineal  cognominal  male  ancestors  and 
their  descendants,  the  inheritance  shall  go  to  some  lineal 
cognominal  male  ancestor's  wife  from  whom  the  purchaser 
was  descended,  or  to  one  or  some  of  the  descendants  from 
her  by  another  husband,  who  are  related  to  the  purchaser 
by  the  half  blood,  or,  if  there  are  no  such  descendants,  to 
one  of  her  ancestors,  or  to  one  or  some  of  their  descend* 
ants,  her  collateral  kindred  (I). 

V.  A  person  or  persons  collaterally  related  to  the  pur* 
chaser  by  the  half  blood,  through  a  male  ancestor,  shall 
inherit  next  after  his,  her,  or  their  brothers  and  sisters 
related  to  him  by  the  whole  blood,  and  their  descend-? 
ants  (m). 

VI.  As  between  the  several  persons  constituting  each 
generation  of  the  descendants  of  the  purchaser,  or  each 
generation  of  the  descendants  of  any  couple  of  ancestors 
from  whom  the  purchaser  was  descended,  or  each  genera^ 
tion  of  the  descendants  of  any  ancestor  of  the  purchaser 
who  are  related  to  him  by  the  half  blood,  the  male  sex  shall 
be  preferred  to  the  female ;  and  of  the  males,  the  eldest 


(h)  2  Bl.  Com.  208.  See  snpra, 
p.  478. 

(0  3  &  4  Will.  4,  c.  100,  8.  5. 

{k)  Stat.  3  &  4  Will.  4,  c.  106,  8. 
6 ;  supra  p.  474. 


(Q  Stat.  8  &  4  Will.  4,  o.  106,  s. 
6,  7,  9,  infra  pp.  484—6, 

(m)  Stat.  8  &  4  WIU.  4,  c.  106,  8. 
9,  infra,  p.  485. 
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shall  inherit  by  himself ;  but  where  there  are  no  males,  all  ^^  i^-  t.  i, 
the  females  shall  inherit  together  as  coparceners  (n),  

VII.  In  searching  amongst  the  descendants  of  the  pur-  vn.  Bight 

of  propin- 

chaser  or  of  any  one  of  his  ancestors,  for  the  heir  or  heirs  qpHy,  and 

*'  right  of 

at  law,  each  less  remote  generation  of  descendants  of  such  Jg^^o^ 
purchaser  or  ancestor,  beginning  with  the  child  or  children  ^^cendants. 
of  such  purchaser  or  ancestor,  shall  be  regarded,  if  dead  at 
the  time  when  the  descent  is  to  be  traced,  as  transmitting 
to  the  next  more  remote  generation  its  own  right  of  inhe- 
ritance, subject  to  the  same  rules  respecting  the  preference 
of  males,  the  priority  of  the  eldest  male,  the  coparcenary  of 
females,  and  the  preference  of  the  whole  blood  (o).  But, 
subject  to  this  right  of  representation,  and  to  those  rules, 
the  right  of  propinquity  prevails,  that  is,  the  less  remote 
descendants,  if  living,  take  before  the  more  remote. 

VIII.  Any  lineal  cognominal  male  ancestor  shall  be  vni.  pm- 

*^  •  *^  ferenoe  of 

preferred  to  his  descendants,  the  collateral  kindred  of  the  ito«iw«- 

•t  '  nomiDal 

purchaser ;  and  of  the  lineal  cognominal  male  ancestors,  "^"SS"***' 
the  less  remote  and  his  descendants  shall  be  preferred  to  ^ferenM 
the  more  remote  and  his  descendants.    The  words  of  the  remote^ 

lineal  cog- 

statute  are  these  :  "Every  lineal  ancestor  shall  be  capable  nominal 

*'  ^  male  anoes- 

of  being  heir  to  any  of  his  issue  ;  and  in  every  case  where  Jg^^J^Ji 
there  shall  be  no  issue  of  the  purchaser,  his  nearest  lineal 
ancestor  shall  be  his  heir  in  preference  to  any  person  who 
would  have  been  entitled  to  inherit,  either  by  tracing  his 
descent  through  such  lineal  ancestor,  or  in  consequence  of 
there  being  no  descendant  of  such  lineal  ancestor,  so  that 
the  father  shall  be  preferred  to  a  brother  or  sister,  and  a 
more  remote  lineal  ancestor  to  any  of  his  issue,  other  than 
a  nearer  lineal  ancestor  or  his  issue  "  (p). 

The  meaning  of  the  first  words  of  this  section  is,  "Every 
lineal  ancestor  shall  be  capable  of  being  heir  to  any  of  his 

(n)  2  Bl.  Com.  212—214.  (p)  Stat.  3  &  4  Will.  4,  c,  106, 

(o)  2  Bl.  Gom.  219.    See  sopra,      s.  6. 
pp.  474—7. 

ii2 
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Pi.  m.  T.  1, 
Oh.  1,  s.  8. 


IX.  Prefer- 
ence of  the 
vlye«  to 
their  issue 
related  by 
the  half 
blood.    Pre- 
ference of 
the  wife  of 
a  more 
remote  an- 
cestor, and 
her  descend- 
ants,  ances- 
tors, and 
collateral 
kindred. 

X.  In  search- 
ing among 
the  ancestors 
and  colla- 
teral kindred 
of  the  wife 
of  a  male 
ancestor, 
the  same 
rales  apply 
as  if  she 
■were  herself 
the  pur- 
Qh&ser. 


issue  capable  of  inheriting  from  him"  (j).  So  that  it  does 
not  give  the  father  of  an  illegitimate  child  the  right  of  in- 
heriting  such  child's  estate. 

IX.  The  wife  of  a  lineal  cognominal  male  ancestor  shall 
be  preferred  to  her  descendants,  related  to  the  purchaser  by 
the  half  blood ;  and  of  the  several  lineal  cognominal  male 
ancestors'  wives  from  whom  the  purchaser  was  descended, 
the  wife  of  the  more  remote,  and  her  descendants,  ances- 
tors, and  collateral  kindred,  shall  inherit  before  the  wife  of 
the  less  remote,  and  her  descendants,  ancestors,  and  colla- 
teral kindred  (r). 

X.  In  searching  among  the  ancestors  and  collateral 
kindred  of  the  wife  of  any  lineal  cognominal  male  ancestor 
(being  herself  an  ancestor  of  the  purchaser)  for  the  heir  or 
heirs  at  law  of  the  last  owner,  the  same  rules  are  to  be 
observed  as  if  such  female  ancestor  were  herself  the  pur- 
chaser ;  so  that  the  person  or  persons  who  would  be  en- 
titled to  inherit  to  such  female  ancestor,  were  she  the  pur- 
chaser, shall,  in  default  of  a  nearer  heir,  be  the  heir  of  the 
last  owner  (s). 


Words  of 
the  Act. 


Preference 
uf  paternal 
line  to 
maternal. 


Preference 
of  male 
pateroal 
line  to 
female. 


Preference 


The  words  of  the  statute,  besides  those  already  quoted, 
relating  to  the  subject  of  the  foregoing  rules,  are  these  : — 

"None  of  the  maternal  ancestors  of  the  person  from 
whom  the  descent  is  to  be  traced,  nor  any  of  their  descen- 
dants, shall  be  capable  of  inheriting  until  all  his  paternal 
ancestors  and  their  descendants  shall  have  failed ;  and  no 
female  paternal  ancestor  of  such  person,  nor  any  of  her 
descendants,  shall  be  capable  of  inheriting  until  all  his 
male  paternal  ancestors  and  their  descendants  shall  have 
failed ;  and  no  female  maternal  ancestor  of  such  person. 


(q)  Be  Don's  Estate,  4  Drew.  194, 
203. 
(r)  Stat.  8  &  4  Will.  4,  c.  106,  s. 


8,  9.    See  infra,  p.  485. 

(s)  See  report  of  Commiisioners 
in  Slielford'B  Eeal  Property  Acts. 
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nor  any  of  her  descendants,  shall  be  capable  of  inheriting  ^^^^^-^j*' 
until  all  his  male  maternal  ancestors  and  their  descendants  -; — ; 

of  male 

shaU  have  faUed "  (s.  7).  .  SJ^ 

"  Where  there  shall  be  a  failure  of  male  paternal  ances-  ^|™f  ®* 

^  PrefereDce 

tors  of  the  person  from  whom  the  descent  is  to  be  traced,  Jj  ^'J|^®'^ 
and  their  descendants,  the  mother  of  his  more  remote  male  J^tojf*^® 
paternal  ancestor,  or  her  descendants,  shall  be  the  heir  or  descents, 
heirs  of  such  person,  in  preference  to  the  mother  of  a  less  of leas  remote 

^  ^  andher 

remote  male  paternal  ancestor,  or  her  descendants ;  and  deeocaidaaiB. 
where  there  shall  be  a  failure  of  male  maternal  ancestors  of 
such  person,  and  their  descendants,  the  mother  of  his  more 
remote  male  maternal  ancestor,  or  her  descendants,  shall  be 
the  heir  or  heirs  of  such  person,  in  preference  to  the 
mother  of  a  less  remote  male  maternal  ancestor,  and  her 
descendants"  (s.  8). 

"  Any  person  related  to  the  person  from  whom  the  de-  fl«if  wood, 
scent  is  to  be  traced  by  the  half  blood  shall  be  capable  of 
being  his  heir ;  and  the  place  in  which  any  such  relation 
by  the  half  blood  shall  stand  in  the  order  of  inheritance,  so 
as  to  be  entitled  to  inherit,  shall  be  next  after  any  relation 
in  the  same  degree  of  the  whole  blood,  and  his  issue,  where 
the  common  ancestor  shall  be  a  male,  and  next  after  the 
common  ancestor  where  such  common  ancestor  shall  be  a 
female,  so  that  the  brother  of  the  half  blood  on  the  part  of 
the  father  shall  inherit  next  after  the  sisters  of  the  whole 
blood  on  the  part  of  the  father  and  their  issue,  and  the 
brother  of  the  half  blood  on  the  part  of  the  mother  shall 
inherit  next  after  the  mother  "  (s.  9). 


The  alterations  made  by  the  statute  are  these : —  Summary 

1.  The  cases  of  title  by  purchase  are  increased.    And     *™  *** 
descent  is  to  be  traced  from  the  purchaser,  wdthout  being 
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Pf .  III.  T.  1, 
Ob.  1,  B.  8. 


Order  of 
Buoceasion 
of  difforent 
daasesof 
kindred  by 
the  old  and 
the  new  law, 
when  stated 
genenUf. 


impeded  by  corruption  of  blood  (t),  and  without  reference 
to  seisin,  except  that  it  would  seem  that  where  the  person 
who  died  last  entitled  left  issue,  the  descent  is  to  be  traced 
from  him^  whether  he  was  the  purchaser  or  not 

2.  Every  descent  from  a  brother  or  sister  is  to  be  traced 
through  the  parent 

8.  Ancestors  are  capable  of  inheriting  property  directly 
from  their  descendants* 

4  The  collateral  kindred  of  the  last  owner  related  to  him 
by  the  half  blood  are  capable  of  inheriting. 

The  order  in  which  the  different  classes  of  kindred 
succeed  to  an  estate,  of  which  the  person  last  entitled 
was  the  purchaser,  may  be  stated,  in  general  terms, 
thus: — 


By  ths  Old  Law. 

I.  The  issue  of  the  proposi- 
tus. 

II.  The  descendants  (of  the 
whole  blood)  of  his  lineal  cog- 
nominal  male  ancestors,  other 
than  any  of  such  ancestors  them- 
selves. 

IIL  The  descendants  (of  the 
whole  blood)  of  the  ancestors  of 
the  wiyes  of  his  lineal  cognomi- 
nal  male  ancestors. 


By  Thb  New  Law. 

I.  The  issue  of  the  proposi- 
tus. 

II.  His  lineal  cognominal 
male  ancestors,  or  their  descen- 
dants, first  of  the  whole  blood, 
other  than  any  of  such  ancestors 
themselves,  and  then  of  the  half 
blood. 

III.  The  wires  of  his  lineal 
cognominal  male  ancestors,  or 
the  decendants  (of  the  half 
blood)  of  such  wives,  or  the 
ancestors  of  such  wives,  or  the 
decendants  (first  of  the  whole 
blood,  and  then  of  the  half 
blood)  of  the  ancestors  of  such 
wives. 


The  order  in  which  the  members  of  each  of  these  three 
classes  take,  as  between  themselves,  is  pointed  out  in  the 
foregoing  rules;  from  which  it  will  be  perceived,  that 
sometimes  it  is  determined  by  propinquity,  sometimes  by 


(e)  Supra»  p.  467. 
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representation,  and  sometimes  by  what  is  termed  worthi-  ^-J^t.!. 

ness  of  blood,  that  is,  the  preference  of  the  male  line  to  the 

female  line,  or  the  whole  blood  to  the  hal£ 


Tl  1        ft  • 


Section  IV. 
0/  the  Descent  of  Estates  Tail. 

The  person  to  whom  an  estate  tail  is  originally  given  or  ^•iii-T-.^» 
limited  is  the  first  purchaser  of  it:  and  none  but  those  ^,   .  ^ 

^  '  Who  is  the 

who  are  lineally  descended  from  him  can  derive  a  title  to  P'lrchaacr. 
it  by  descent  (u).  hisiin^ai 

^  ,  desoendaots 

In  some  cases  the  descent  of  an  estate  tail  is  restrained  9^^^^- 
to  the  lineal  descendants  of  one  sex,  as  in  the  case  of  aometimes 

ooufined  to 

estates  in  tail  male,  or  to  those  who  are  bom  of  a  particular  dewflndants 

'  -'^  of  one  sex 

woman,  or  begotten  by  a  particular  man,  as  in  the  case  of  ^^^^^^ 


manor 
woman. 


estates  in  tail  special  (x)* 

In  all  cases  of  entail  male,  the  right  of  primogeniture  Primogeni- 

exists ;  and  where  females  are  not  excluded,  they  all  take  coparoenary. 
in  coparcenary,  in  the  same  maimer  as  in  the  case  of  a 
descent  in  fee  simple  (y). 

The  descent  of  an  estate  tail  may  be  defeated  by  the  ^if  JL^iiJ, 

•^  *'  nearer  neir. 

subsequent  birth  of  a  nearer  heir  in  tail  Thus,  if  a 
tenant  in  tail  general  dies,  leaving  a  daughter,  and  after- 
wards his  wife  is  delivered  of  a  son,  such  son  may  oust  his 
sister  (%). 

The  maxim  that  seisina  facit  stipitem  never  applied  to  Bale  of 

0ci8ioa  laciw 

the  descent  of  estates  tail ;  it  being  only  necessary,  in  J^"JJJ 
deriving  a  title  to  an  estate  of  this  kind  by  descent,  to  *pp^- 
deduce  the  pedigree  from  the  first  purchaser,  and  to  show 
that  the  claimant  is  heir  to  him  (a), 

(it)  8  Cruifie  T.  29,  c.  5,  §  2.  (y)  8  Cmise  T.  29,  c.  6,  §  3. 

(x)  8  Cruiae  T.  29,  c.  5,  §  3.    See         («)  8  Craifle  T.  29,  c.  6,  §  4. 

supra,  pp.  160— 7.  (a)  3  Cruise  T.  29,  c.  5,  §  6. 
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pt.  hi.  t.  1,       Jfor  did  the  exclusion  of  the  half  blood  take  place  in 

Ch.  1,  B.  4.  ^ 

——- the  descent  of  estates  tail :  because  the  descent  is  from 

Half  Uood 

not  excluded,  the  firat  pupchascr  or  original  donee  of  the  estate,  and  the 
issue  in  tail  is  always  of  the  whole  blood  to  the  donee  (6). 

oonrapjiou  jf  or  did  corruption  of  blood  afifect  the  descent  of  an  estate 
taU  (c). 


Section  V. 

* 

Of  Descent  by  Special  Ciistoin. 

Pf.in.T.i,       In  customary  descents  the    ordinary  rules  of  descent 
— '  '  '  '    apply,  except  so  far   as   they  are  inconsistent  with  the 

custom  (rf). 
I.  neaoent         I.  The  lineal   descent   of  lands   held  in  gavelkind  is 

ofgaTelkind  ^ 

i*"**"-  among  all  the  sons,  as  coparceners ;  and  in  default  of  sons, 

among  all  the  daughters,  in  the  same  maimer.  But  though 
females  claiming  in  their  own  right  are  postponed  to  males, 
yet  they  may  inherit  together  with  males  by  representation. 
For  the  right  of  representation  exists  in  gavelkind  descents 
as  well  as  in  descents  at  common  law  {e) :  And  it  applies 
to  the  collateral  line  as  well  as  to  the  right  line,  and  to  the 
remoter  issue  of  lineal  or  collateral  relatives  as  well  as  to 
the  children  of  such  relatives  (/). 

The  partible  quality  of  lands  held  in  gavelkind  is  not 
confined  to  the  right  line,  but  is  the  same  in  the  coUateml 
one  {g). 

Although  an  estate  tail  is  a  kind  of  inheritance  intro- 
duced by  the  statute  De  Donis  Conditionalibus,  yet  this 


(h)  Co.  Litt.  15  b ;  Litt.  s.  265  j  (e)  3  Cruise  T.  29,  c.  5,  §  11 ; 

3  Cruifle  T.  29,  c.  5,  §  6.  Burton,  §  313. 

(c)  3  Cruise  T.  29,  c.  5,  §  7.  (/)  Hooh  r.  Hook,  Hem.  &  Mil. 

(d)  Hooh  Y.  Hooky  1  Hem.  &  Mil.  43. 

43.  {g)  3  Cruise  T.  29,  c.  5,  §  12. 
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partible  quality  extends  to  it;  for  if  a  person  dies  seised  p*.in.T.i, 

\/B,  X|  tL  o« 

in  tail  of  lands  held  in  gavelkind,  all  his  sons  shall  inherit   

together  as  heirs  of  his  body  (h). 

Descendible  freeholds  are  also  partible,  where  the  lands 
are  held  in  gavelkind:  as  if  a  lease  is  made  of  lands  of 
this  kind  to  a  man  and  his  heirs,  during  the  life  of  A.,  and 
the  lessee  dies,  living  A.,  the  lands  descend  to  all  his  sons 
as  special  occupants  (i). 

The  exclusion  of  the  liaK  blood  takes  place  in  the  descent 
of  lands  held  in  gavelkind,  under  the  old  law  (k). 

In  the  case  of  gavelkind  lands,  corruption  of  blood  never 

interrupted    the  descent,    unless,  in  consequence  of  the 

criminal's  escape,  it  was  followed  by  outlawry  (I), 

II.  Lands  of   borough-English  tenure  descend  to  the  ii.  Dewent 

of  borough- 
youngest  son  (m).    This  custom  extends  to  estates  tail,  and  ^J^ 

also  to  descendible  freeholds  (n).  The  right  of  representa- 
tion takes  place  in  the  descent  of  lands  held  in  borough- 
English  :  so  that  if  the  youngest  son  dies  in  the  lifetime 
of  his  father,  leaving  a  daughter,  she  will  inherit  the 
lands  (o).  The  custom  of  borough-English  is,  however, 
ordinarily  confined  to  lineal  descents ;  so  that  where  lands 
held  in  borough-English  descend  to  the  youngest  son,  and 
he  dies  without  issue,  they  do  not  go  to  the  younger 
brother,  but  the  eldest  brother  inherits.  By  some  customs 
the  youngest  brother  shall  inherit ;  but  this  extension  of 
borough-English  to  the  collateral  line  must  be  specially 
pleaded  (p). 

These  customary  descents  in  gavelkind  and  borough-  Gavelkind 
English  cannot  be  altered  by  any  limitation  of  the  parties.  JSS^bc 
And  therefore  where  A.,  seised  in  fee  of  lands  held  in  •^^^^^^ 

(h)  3  Cruise  T.  29,  c.  5,  §  13.  (n)  3  Cruise  T.  29,  c.  5,  §  17. 

(i)  3  Cruise  T.  29,  c.  5,  §  14.  (o)  3  Cruise  T.  29,  c.  5,  §  18. 

(k)  3  Cruise  T.  29,  c.  5,  §  15.  (p)  3  Cruise  T.  29,  c.  5,  §  19.    As 

(l)  Burton,  §  319.  to  the  degree  of  extension  to  the 

(m)  8  Cruise  T.  29,  c.  5,  §  16  ;  collateral    line,    see    MuggUton   v. 

Burton,  §  314.  Burnett,  2  Hurls,  and  Norm.  658. 
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T*.  in,  T  1,  borough-Engliah,  made  a  feoffment  to  the  use  of  himself 

and  the  heirs  male  of  his  body  according  to  the  course  of 

the  common  law,  the  words  "  according  to  the  course  of 
the  common  law  "  were  held  void  (j). 

?*  ^^ImL  ^^^  Estates  held  by  copy  of  court  roll  are  in  general 
descendible  in  the  same  manner  as  estates  held  in  socage ; 
though  in  some  manors  a  different  mode  of  descent  is 
established  by  custom  (r).  That  seisin  of  the  heir  which 
constituted  him  a  tenant  from  whom  the  inheritance  was 
to  be  derived  on  a  future  descent,  was  obtained,  as  in  free- 
holds, by  mere  entry  without  admittance  («). 

Where  a  customary  freehold  or  a  copyhold  estate  has 
been  derived  from  the  mother's  side,  it  will  go  to  the  heirs 
on  the  part  of  the  mother,  unless  the  copyholder  disposes 
of  it,  and  acquires  a  new  estate  by  purchase  (t). 

The  half  blood  is  excluded  in  the  case  of  copyholds, 
under  the  old  law  (u). 

TV.  oostom        IV.  Where  the  customary  descent  is  different  from  that 

M  to  descent  *' 

«j«™ed  by  the  common  law,  it  is  construed  strictly ;  for  the  law 
does  not  take  notice  of  any  special  customs  of  this  kind, 
except  gavelkind  and  borough-English,  unless  they  are  ex- 
pressly pleaded ;  and  then  the  Courts  will  not  carry  them 
farther  than  the  words  of  the  custom.  Hence  if  a  custom 
is  alleged  that  the  eldest  daughter  shall  solely  inherit,  the 
eldest  sister  shall  not  inherit  by  force  of  that  custom.  So 
if  the  custom  is,  that  the  eldest  daughter  and  the  eldest 
sister  shall  inherit,  the  eldest  aunt  shall  not  inherit  (x). 

(q)  8  Crake  T.  29,  o.  5,  §  20.  {t)  8  OroiN  T.  29,  c  5,  i  26 ; 

(r)  8  Crniflo  T.  29,  c.  5,  §  21 ;  3  Naman  t.  Bamet,  L«  R  7  Eq.  250. 

Craifle  T.  10,  c.  8,  §  16 ;  Burton,  b.  (u)  CniiBo  T.  29,  c.  5,  §  27. 

1807.  (x)  Cruise  T.  29,  o.  5,  g  82,  84. 

(»)  Burton,  §  1808. 


A  TABLE  OF  DESCENT, 

EXEMPLIFYING  THE  ORDEll  IN  WHICH  THE  KINDRED  OF 
A  PROPOSITUS  STAND  AS  REGARDS  THE  RIGHT  OF 
SUCCESSION,  WHERE  HE  DIED  WITHOUT  ISSUE. 


In  the  following  Table,  the  figures  placed  aibove  the 
persons  mentioned,  show  the  order  according  to  the  New 
Law,  The  figures  placed  below,  within  (  ),  show  the  order 
according  to  the  Old  Lata. 

There  are  two  distinct  sets  of  nUes  referred  to— the  one 
under  the  Old  Law  (pp.  470 — 479),  the  other  under  the 
Neio  Law  (pp.  479—487). 

The  search  is  to  be  made  up  the  line  of  Lineal  Gogno- 
minal  Male  ATicestors,  and  doum  the  line  of  ^ir  wives. 
This  is  the  leading  principle  ;  and  it  appeared  to  the  writer 
that  a  Table  so  arranged  was  better  adapted  to  illustrate 
this  principle,  and  give  the  student  a  clear  and  accurate 
notion  of  the  course  of  descent,  than  the  zigzag  or  sinuous 
mode  usually  adopted 
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Piorosnu^s 
'lAneat  Oomomi- 
ncU  Mom  An- 
eeHort, 
Takiog  by  the 
Nmo  Lanff,  tic- 
cordiog  to 
Boles        III., 

vjn.. 

But  exdaded  by 
the  Old  Laic, 
aooording  to 
BQleUL 


FmoposiTOflrs  ColkUeral  Kindred, 

being  the  Descendants  of  his  Uneal  O^nomioftl  MaIo 

Ancestors  and  of  their  Wives. 


Kindred  tif  the  half 
Blood,  throu^  a 
Lineal  Cognominal 
Male  Aneeetor, 

Takiog  by  the  New 
Law,  according  to 
Ra]esV.,VL,VIL, 
VIIL. 

Bat  ezcladed  by  the 
Old  Law,  according 
to  Bole  m. 


,>^ 


Kindred  of  the  wholb 
Blood,  through  a 
Lineal  Cognominal 
Male  Ancestor  and 
hie  Wife,  being  a 
Female  Aneeetor, 

Taking  by  the  New 
Law,  according  to 
Rules  III,  v.,  Vl., 
VII.,  VIII., 

And  aleo  by  the  Old 
Law,  according  to 
BuIe8llI.,V.,VI., 
VU. 

V 


^ 


Kindred  of  the  half 
Blood,  through  the 
Wife  of  a  Lineal 
Cognominal  Male 
Ancestor, 

Taking  by  the  New 
Law,  according  to 
Boles  IV.,  VI., 
VII.,  IX., 

But  excluded  by  the 
(Hd  Law,  according 
to  Bale  III. 


PaoposiTT^s 
Femaie      Ancet- 
tore,  the  Wives 
qf  his   Lineal 
Cognominal 
Male      Ances 
tors. 
Taking    by    the 
Nete  Law,  ac- 
cording        to 
Bales  I  v.,  IX.. 
But  ezclnded  by 
the    Old  Law, 
according      to 
Bale  III. 


V, 


^ 


Father  of 

Waltkr  Syiles 

unknown. 


Waitbk  Stilbs, 

the  Great 

Orandfather  of 

Fropoeitas. 


Mother  of 

Waltbk  Btilbs 

unknown. 


I 


10 

Cbeistiaka 

Skith, 

the  Great 

Grandmother 

of 
Propositus. 


^ 


Gboboi  Stileb, 

the 

Grandfather  of 

Propositos. 


9 

Descendants  of 

Waltu  Stilm, 

not  by 

Cbkistiaiia 

Smith, 

bat  by  another 

Wife. 


Descendants  of 

Waltbe  Stilbs, 

and 

Cbbistiaka 

SMITH. 

(8) 


11 

Descendants  of 

Christiaba 

BUITB, 

not  by 

Waltbe  Stilb^, 

bat  by  another 

Husband. 


8S 
Cbciua  Kempb, 

the 

Grandmother  of 

Propositus. 


GlOFFBBT 

Stilbs, 

the  lather  of 

PA>positas. 


6 
Descendants  of 
Gbobob  Syilbs, 

not  by 

Cbciua  Kbvpb, 

but  by  another 

Wife. 


Descendants  of 
Gbobob  Stiles, 

and 
Cbcilia  Kbxpb. 

(8) 


84 
Descendants  of 
Cbcilia  Kbmpb, 

not  by  • 
Gbobob  Stilbs, 
but  by  another 
Husband. 


86 

Idct  Bakbb, 

the  Mother 

of 
Propositus. 


for  one  or  some  of  b 
lateral  Kindred,  by  1 
law;  (9) 

85 
—• <  or  one  of  her  Anoesi 
one  or  some  of  hex 
teral  Kindred,  by  tl 
Law,  taking  in  th< 
manner. 


for  one  or  some  of  fa 
lateral  Kindred,  by  t 
lAw;  aO) 

88 

-<  or  one  of  her  anoesi 

one  or  some  of  her 
teral  Kindred,  by  tl 
Law,  taking   in   the 
^manner. 


Descendants  of 

Gboffbbt 

Stilbs, 

not  by 

LucT  Bakbb, 

but  by  another 

Wife. 


Descendants  of 

Gboffbet 

Stilbs, 

and 

Lrcr  Bakbb. 

(t) 


87 

Descendants  of 

LvoT  Bakbb, 

not  by 

Gboffbbt 

Stilbs, 

but  by  another 

Husband. 


JoHH  Stilbs, 

the  Propositos  or  person 

from  whom  descent  is 

to  be  traced. 
See  Bole  I.,  pp.  470, 480. 
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CHAPTER  II. 

OF  SUCCESSION. 

Succession  is  the  devolution  or  transmission  of  real  or  Jp^»  ni- 

T.  1,  Cb.  2. 

personal  property,  on  the  death  of,  and  from,  persons  in  a  r^rr — 
corporate  character,  to  other  persons  who  succeed  them  in 
that  character. 

Real  estate  passes  fix)m  corporations  to  their  successors,  ^JJFJJfJj***** 
as  it  does  from  natural  peraons  to  theh'  heirs. 

Chattels  real  and  personal,  whether  the  word  successors  ?^JS**'**' 
is  used  or  not,  pass  by  succession,  by  the  common  law,  in  ***•*•• 
the  case  of  the  Sovereign  and  all  aggregate  corporations, 
who,  in  judgment  of  law,  never  die,  and  of  such  single 
corporations  as  are  heads  of  an  aggregate  body,  whom  they 
represent,  which  never  dies  ;  such  as  a  master  of  an  hospital 
or  a  dean.  And  they  may  so  pass,  by  special  custom,  in 
the  case  of  certain  other  sole  corporations,  for  some  pur- 
poses. But  generally  no  such  right  of  succession  exists  in 
the  case  of  sole  corporations ;  because,  if  a  chattel  interest 
granted  to  a  sole  corporation  and  his  successors,  were 
allowed  to  devolve  to  such  successors,  the  property  thereof 
must  be  in  abeyance  from  the  death  of  one  owner  until  the 
appointment  of  the  successor ;  and  this  is  contrary  to  the 
nature  of  a  chattel  interest,  which  can  never  be  in  abey- 
ance, or  without  an  owner,  but  a  man's  right  therein,  when 
once  suspended,  is  gone  for  ever  (a).  And  hence  if  a  lease 
for  years  is  made  to  a  bishop,  parson,  or  other  sole  corpo- 
ration, and  hia  successors,  it  will  go  to  the  executors  of  the 
lessee  (5). 

(a)  2  BL  Com.  430-432 ;  Co.  (5)  Go.  Litt.  46  b ;  2  Bl.  Com. 
Lltt.  9  a  (1) ;  40  b ;  Watk.  Conv.  481 ;  1  Croise  T.  8,  c.  1,  §  25  ;  Watk. 
Sid  ed.  by  ProBt.  258.  Cony.  8rd  ed.  by  Prest.  258. 
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CHAPTER  III. 

OF  ADMINISTRATION  (a). 


Ch 


Section  I. 

Of  Debts. 
I.  Debts  generally,  and  their  differeni  Kinds, 

.111  T.i,  A  debt  of  record  is  a  sum  of  money  which  appears  to  be 
-  due  by  the  evidence  of  a  Court  of  record :  as  where  a  spe- 
cific sum  is  adjudged  to  be  due  to  the  plaintiff  (6). 

Debts  by  specialty  or  special  contract  are  sums  of  money 
becoming  due  by  deed  or  instrument  under  seal ;  as  by  a 
deed  of  covenant,  by  a  lease  reserving  rent,  or  by  bond  or 
obligation  (c). 


Debts  of 
record. 

SpedaltT 
dobto. 


(a)  It  may  be  noticed  in  this 
place,  that  there  ig  an  ad  ralorem 
duty  payable  on  probates;  as  to 
which  Bce  Wms.  Exors.  4th  ed.  496 
— 526.  And,  except  in  the  case  of 
the  husband  or  wife  of  the  deceased, 
and  a  few  other  cases,  there  is  an 
additional  duty  on  legacies  and  suc- 
cessions on  intestacy  to  personal 
estate  of  the  Talre  of  20Z.  and  up- 
wards, which  is  of  a  higher  or  lower 
amount,  according  to  the  relation  in 
which  the  legatee,  or  party  sncced- 
ing  to  it,  stands  with  regard  to  the 
testator  or  intestate ;  a  more  distant 
relatiye  paying  a  larger  percentage 
than  a  nearer  relative,  and  a  stranger 
paying  10^.  per  cent. ;  as  to  which 
see  Wms.  Exors.  4th  ed.  1331— 
1406.  And  by  the  Succession  Duty 
Act,  16  &  17  Vict.  c.  61,  real  pro- 
perty is  now  made  liable  to  a  suc- 
cession duty  (s.  2),  payable  by  eight 
half-yearly  instalments  (s.  21);  and 
for  the  purpose  of  succession  duty, 


leaseholds  are  to  be  oonsidered  as 
real  estate  (s.  1).  And  succession 
duty  is  now  payable  on  all  interests 
in  personal  estate,  even  though  cre- 
ated by  deed  (s.  2).  The  duty  arises 
on  a  succession  upon  the  death  of 
any  person  dying  after  the  19th  of 
May,  1853,  even  though  under  a 
deed  or  wiU  executed  before  that 
time  (ss.  2,  54).  And  it  is  to  be  a 
first  charge  on  the  interest  of  the 
successor  (s.  42).  See  Archbold's 
Succession  Duty  Act;  Shelford's 
Probate,  Legacy,  and  Succession 
Duty  Act ;  Thring's  Succession 
Duty  AcU 

(6)  2  Bl.  Com.  464. 

(c)  5  Bl.  Com.  465 ;  Marryat  T. 
Marryat,  28  Bear.  224,  and  cases 
there  cited ;  Saunders  T.  MiUome, 
L.  R.  2  £q.  573.  See  stat  32  &  33 
Vict.  c.  46,  for  abolishing  the  dis- 
tinction, as  to  priority  of  payment^ 
between  specialty  and  simple  con- 
tract debts,  among  the  Addevda. 
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Debts  by  simple  contract  are  those  where  the  contract  t».  nj.  t.  i, 

•^  ^  Ch.  8, 8.  L 

is  neith'fer  ascertained  by  matter  of  record,  nor  by  deed  or  ^j^^-j^ 

special  instrument,  but  by  mere  oral  evidence  or  notes  SJ{JJ** 
unsealed  {d), 

A  mortgage  is  a  debt  by  specialty,  if  secured  by  bond  or  J'^*^ 
covenant,  although  the  money  so  secured  be  not  actually 
paid  to  the  mortgagor.     But  without  a  bond  or  covenant,  it 
seems  the  debt  is  a  debt  by  simple  contract  (e). 

Under  the  Statute  of  Limitations,  21  Jac.  1,  c.  16,  s.  3,  f***|iH5  ^ 
actions  upon  simple  contract,  whether  in  the  form  of  debt 
or  assumpsit,  must  be  brought  within  six  years  after  the 
cause  of  action  arose,  except  that  by  s.  7,  as  altered  by  the 
stat.  19  &  20  Vict.  c.  97,  ss.  9, 10, 12,  if  any  person  entitled 
to  sue  is  at  the  time  when  such  cause  of  action  arises  under 
age,  or  under  coverture,  or  non  compos  mentis,  then  such 
action  maybe  brought  within  six  years  from  the  time  when 
such  person  shall  become  of  age,  or  discovert,  or  sana  And 
by  the  stat.  4  &  5  Ann.  c  16,  s.  19,  a  similar  extension  of 
the  time  is  given  where  any  person  liable  to  be  sued  is 
beyond  seas  at  the  time  when  the  cause  of  action  accrued. 
But  when  once  the  period  of  limitation  under  a  Statute  of 
Limitations  begins  to  run,  nothing  that  happens  afterwards 
will  stop  it  (/).  The  Statute  of  Limitations,  21  Jac.  1, 
c.  16,  does  not  apply  to  demands  arising  out  of  breaches  of 
trust  {g).  And  the  protection  of  the  statute  is  removed  if 
the  defendant  has  given  an  acknowledgment  in  writing, 
signed,  iji  such  terms  as  not  to  preclude  the  Court  from 
inferring  a  promise  to  pay  (A).  A  part  payment  of  prin- 
cipal or  interest  also  takes  the  case  out  of  the  statute  (t). 

(d)  2  Bl.  Com.  465,  {g)  Obee  r.  BUJiop,  1  D.  F.  &  J. 

(e)  Ooote  Mortg.  3rd   ed.    452;      142  ;  BrUUebank  v.  Goodwin,  L.  R. 
laaaaon  v.  Harwood,  L.  B.  8  Ch.  Ap.      5  £q.  545. 

225.  (h)  Smith  on  Contracts,  8rd  ed. 

(/)  Smith  on  Contracts,  Srd.  ed.  439—445. 

434^7,  452 ;  3  Steph.  Com.  4th  ed.  (t)  Smith  on  Contracts,  Srd.  ed. 

546—7.  447. 
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OP  DEBTS, 


p*.  m.  T.  1, 

Ga.  S,  a.  1. 


EffecUofa 
pTOTiflioQ  for 
payment  of 
debto. 


Damages  for 
breacnof 
coTenant 
within  a 
trust  to  pay 
debts. 


Trust  topay 
bond  debt. 


Under  the  atat.  3  &  4  Will.  4,  c.  42,  as  altered  by  the 
stat.  19  &  20  Vict.  c.  97,  s.  10,  the  statutable  time  of  limi- 
tation in  actions  on  specialty  is  twenty  years  from  the 
time  of  accrual  of  the  cause  of  action  or  suit,  or  from  the 
removal  of  the  disability  of  infancy,  coverture,  or  insanity 
of  the  party  entitled  to  such  action  or  suit ;  or  from  the 
return  of  the  defendant,  if  abroad ;  or  from  the  date  of  an 
acknowledgment  of  the  debt  in  writing,  signed  by  the 
defendant  ox  hia  agent ;  or  from  a  part  payment  of  principal 
or  interest  (k). 

Debts  actually  barred  by  the  Statute  of  Limitations,  or 
by  laches  independently  of  the  statute,  are  not  included  in 
a  trust  for  payment  of  debts.  But  where  a  provision  is 
made,  either  by  will  or  by  deed,  for  payment  of  debts  out 
of  re^l  estate,  the  statutory  time  will  cease  to  run,  in  the 
former  case,  from  the  death  of  the  testator,  in  the  latter, 
from  the  date  of  the  deed ;  because  the  creditor,  cestui  que 
trust,  is  not  to  be  barred  by  the  neglect  of  the  trustee  to 
do  hia  duty.  The  same  principle  will  apply  where  personal 
estate  only  is  assigned  in  trust  for  payment  of  debts.  But 
where  the  like  trust  is  expressly  created  by  will,  it  does 
not  prevent  the  running  of  the  statute ;  because  the  trust 
for  payment  of  debts,  with  which  every  executor  is  clothed 
by  Iftw,  has  no  such  effect.  Indeed,  such  an  express  trust 
is  inoperative  (Q, 

Damages  under  a  breach,  after  the  death  of  the  cove- 
nantor, of  a  covenant  for  quiet  enjoyment,  are  a  debt 
within  a  trust  to  pay  all  the  debts  which  he  should  owe  at 
hia  death  (m). 

If  a  trust  is  to  pay  bond  debts,  with  the  interest  due  or 


(h)  Smith  on  Contracts,  Srd  ed. 
425 — iZi ;  3  Steph.  Com.  4th.  ed. 
549, 550. 

(l)  2  Spence'g  Eq«  Jar.  857 ;  6 
Cruise  T.  88,  c.  16,  §  17;  2  Jann. 


Wills,  2nd  ed.   624;  HareouH  v. 
White,  28  Beav.  803. 

(m)  Sugd.  Concise  View,  478 ;  2 
Jarm.  Wills,  2nd  ed.  497.  n.^(k). 
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to  become  due  on  the  bonds  up  to  the  day  of  pajrment,  a  b;.  in,  t.  i, 

bond  creditor  will  not  be  entitled  to  receive  more  interest  

than,  with  the  principal,  will  be  covered  by  the  penajjiy  of 
the  bond ;  although  it  is  otherwise  if  the  trust  is  for  the 
payment  of  the  sum  secured  by  the  bond,  with  interest  on 
that  sum  (n).  But  this  rule,  that  interest  shall  not  exceed 
the  penalty,  does  not  apply  in  case  the  bond  debt  is  also 
secured  by  a  mortgage,  even  though  the  mortgage  is  given 
by  a  surety,  and  subsequently  to  the  bond;  unless  the 
mortgage  is  made  a  security  only  for  the  bond  debt  and  the 
interest  "  to  become  due  on  the  bond"  (o). 

A  stranger  who  buys  up  a  first  charge  at  less  than  the  Buvingnp 
full  amount,  is  entitled  to  the  full  amount,  as  against  a 
second  incumbrancer.  Andfif  the  owner  of  the  reversion, 
not  having  created  the  first  or  second  charge,  does  such  an 
act,  he  is  in  the  same  position  as  a  stranger  (p ).  But  if  an 
agent,  trustee,  heir,  or  executor  of  the  owner  of  the  estate 
buys  up  an  incumbrance,  he  is  only  entitled  to  so  much  as 
he  gave  for  it,  unless  the  purchase  is  made  to  protect  a 
subse(juent  incumbrance  to  which  he  is  entitled  in  his  own 
right  (q). 

Interest  is  not  due  for  money  lent,  unless  there  is  a  con-  interest, 
tract  for  it  either  express  or  implied  from  the  usage  of  trade 
or  from  special  circumstances,  or  unless  there  is  a  stipula- 
tion for  payment  at  a  given  time ;  in  which  case,  interest  is 
due  from  that  time  (r). 

Where  a  woman  mames  her  creditor  or  debtor,  the  debt  Extinction  of 

debt  b;^ 

is  thereby  absolutely  extinguished  (s),  ^twof  * 

creditor. 

(n)  Coote  UoTig,  8rd  ed.  436.  849. 

(o)  Coote  Mortg.  8rd  od.  443.  (r)  Story  on  Contracts,  §  1024  ; 

(p)  Sugd.  ConcUe  View,  412, 413;  TTiggim  y.  Sargent,  2  Bar.  &   Or. 

Coote  Mortg.  8rd  ed.  303,  537—8 ;  349—351 ;  Page  v.  Newman^  9  Bar. 

DaifU  y.  Ba/rreU,  14  Beay.  5^2.  k  Ores.  880 ;  CarlUm  y.  Bragg,  15 

(q)  Sugd.  Concise  View,  412—13 ;  East.  223, 

Coote  Mortg.  8rd>d.  303,  537—8  ;  (<)  9  Jarm.  &Byth.  bj  Sweety  796. 
Hobday  y.  Peters  (No.  1),  28  Beay. 
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^H°8*  V'       Where  a  creditor  forgives  or  bequeaths  a  debt  due  to 
g  ^^^     him  by  a  legatee,  as  one  of  two  or  more  joint  debtors,  as, 
Jra^ne       ^^^  instance,  where  the  obligee  bequeaths  the  sum  due  to 
SmdI?^    him  by  one  of  two  joint  obligors  of  a  bond,  it  is  not  a 
the*j3nt        release  to  the  other  of  the  two  obligors,  but  is  only  a  per- 
sonal legacy  to  him  whose  debt  is  so  forgiven,  and  will 
lapse  by  the  death  of  the  legatee  in  the  testator's  lifetime, 
so  that  his  personal  representatives  will  still  be  liable  (<). 

II.  Crmon  Debts. 
Bonds  By  stat.  33  Hen.  8,  c.  39,  s.  50,  all  bonds  relating  to 

reUttiog  to  . 

the  wTemieL    the  Tcvenue  are  to  be  made  to  the  King  himself  in  a  pre- 
scribed form ;  and  being  so  made,  are  to  have  the  effect  of 
Liabiiitjof     statutes  staplc.     And  by  stat.  13   Eliz.  c.  4,   all  lands, 

beredita- 

M»ouiitants  tenements,  profits,  commodities,  and  hereditaments,  which 
andthS"'^  any  of  the  teasurers,  receivers,  tellers,  customers,  collectors, 
■areUM.  farmers,  officers,  and  accountants  there  enumerated  shall 
have  within  the  time  whilst  he  shall  remain  accountable, 
shall  be  liable  to  and  shall  be  put  and  had  in  execution  for 
the  payment  of  his  arrearages,  in  like  manner  as  if  he  had 
the  day  he  first  became  officer  or  accountant  stood  bound 
by  writing  obligatory,  having  the  effect  of  a  statute  staple, 
for  the  payment  of  the  same.  But  by  sect.  10,  those 
persons  are  excepted  whose  yearly  receipt  or  whose  whole 
receipt  shall  not  exceed  300t  (v). 

Where  a  person  who  is  an  accountant  to  the  Crown  sells 
his  lands  to  a  bond  fide  purchaser  without  notice,  and 
afterwards  becomes  indebted  to  the  Crown  in  his  situation 
of  accountant,  his  lands  may  be  seized  by  the  Crown  in 
the  hands  of  the  purchaser,  in  consequence  of  the  stat.  13 
Eliz.  c.  4  {x).    The  same  holds  with  respect  to  the  debts 

(0  2  Rop.  Leg.  by  White,  1069.  Cruise  T.  82,  c.  36,  §  61 ;  1  Jarm.  & 

(tt)  Burton,  §  871,  872;   Cootc  Byth.  by  Sweet,  112;  Sugd.  Concise 

Mortg.  did  ed.  86.  View,  401—2;  Co.  Litt.  209  a,  n.  1. 
(x)  1   Cruise  T.  1,  §  69,  70  ;  4 
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of  a  person  who  has  executed  a  bond  to  the  Crown  to  p«.in.T.i, 

^  .  Oh.  8, 8. 1. 

account  for  the  money  coming  to  his  hands  as  a  receiver ;  

as  in  the  case  of  all  receivers  of  land  tax.  And  generally 
speaking,  the  same  observation  applies  equally  to  the  sure- 
ties for  the  debtor  to  the  Crown,  as  to  the  debtor  himself  (y.) 

By  the  stat.  2.  Vict.  c.  11,  s.  8,  no  judgment,  statute,  or  5*SS««i 
recognisance,  on  account  of  the  Crown,  or  any  inquisition  ^5n. 
by  which  any  debt  shall  be  found  due  to  the  Crown,  or 
any  obligation  or  specialty  to  the  Crown  under  the  stat. 
33  Hen.  8,  c.  39,  or  any  acceptance  of  office  whereby  lands 
shall  become  liable  for  the  payment  of  arrearages  under 
the  stat.  13  Eliz.  c.  4,  shall  affect  purchasers  or  mortgagees, 
imless  and  until  registered  : — "  No  judgment,  statute,  or 
recognisance  which  shall  hereafter  be  obtained  or  entered 
into  in  the  name  or  upon  the  proper  account  of  her  Majesty, 
her  heirs  or  successors^  or  inquisition  by  which  any  debt 
shall  be  found  due  to  her  Majesty,  her  heirs  or  successors, 
or  obligation  or  specialty  which  shall  hereafter  be  made 
to  her  Majesty,  her  heirs  or  successors,  in  the  manner 
directed  by  an  Act  passed  in  the  thirty-third  year  of  the 
reign  of  his  late  Majesty  King  Henry  the  Eighth,  intituled 
'  The  erection  of  the  Court  of  Surveyors  of  the  King's 
lands,  and  the  names  of  the  officers  there,  and  their 
authorily,'  or  any  acceptance  of  ofl&ce  which  shall  hereafter 
be  accepted  by  officers  whose  lands  shall  thereby  become 
liable  for  the  payment  and  satisfaction  of  arrearages  under 
the  provisions  of  the  Act  passed  in  the  thirteenth  year  of 
the  reign  of  her  late  Majesty  Queen  Elizabeth,  intituled 
'  An  Act  to  make  the  lands,  tenements,  goods,  and  chattels 
of  tellers,  receivers,  et  ca;tera,  liable  to  the  payment  of 
their  debts,'  shall  affect  any  lands,  tenements,  or  heredita- 
ments, as  to  purchasers  or  mortgagees,  unless  and  until 
a  memorandum  or  minute,  containing  the  name  and  the 

(y)  Sogd.  Concise  View,  401—2 ;  Co.  LitU  209  a,  n.  1. 
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^.iri.T,i,  usual  or  last  place  of  abode,  and  the  title,  trade,  or  pro- 

fession,  of  the  person  whose  estate  is  intended  to  be  afifected 

thereby,  and  also  in  the  case  of  any  judgment  the  Court 
and  the  title  of  the  cause  in  which  such  judgment  shall 
have  been  obtained,  and  the  dat€  of  such  judgment,  and  the 
amount  of  the  debt,  damages,  and  costs  thereby  recovered, 
and  also  in  the  case  of  a  statute  or  recognisance  the  sum 
for  which  the  same  was  acknowledged,  and  before  whom 
the  same  was  acknowledged,  and  the  date  of  the  same,  and 
also  in  the  case  of  an  inquisition  the  sum  thereby  found 
to  be  due,  and  the  date  of  the  same,  and  also  in  the  case  of 
an  obligation  or  specialty  the  sum  in  which  the  obligee 
shall  be  bound,  or  for  which  the  obligation  or  specialty 
shall  be  made,  and  the  date  of  the  same,  and.  also  in  the 
case  of  acceptance  of  office  the  name  of  the  office  and  the 
time  of  the  officer  accepting  the  same,  shall  be  left  with  the 
senior  Master  of  the  said  Court  of  Common  Pleas,  who  shall 
forthwith  enter  the  same  particulars  in  a  book,  to  be 
intituled  '  The  Index  to  Debtors  and  Accountants  to  the 
Crown/  in  alphabetical  order  by  the  name  of  the  person 
whose  estate  is  intended  to  be  affected  by  such  judgment, 
statute,  or  recognisance,  inquisition,  obligation,  or  specialty, 
or  the  acceptance  of  any  office." 
^registn^  By  the  Stat.  22  &  23  Vict.  c.  35,  s.  22,  the  provisions 
as  to  re-registry  of  judgments,  &c.,  are  extended  to  judg- 
ments, statutes,  recognisances,  inquisitions,  obligations,  and 
specialties,  in  favour  of  the  Crown : — "  From  and  after  the 
thirty-first  day  of  December  one  thousand  eight  hundred 
and  fifty-nine,  the  provision  for  re-registry  of  judgments, 
decrees  or  orders,  rules  or  orders,  contained  in  the  Act  of 
the  session  of  the  second  and  third  years  of  Queen  Victoria^ 
chapter  eleven,  as  explained  and  amended  by  the  Act  of 
the  session  of  the  eighteenth  and  nineteenth  years  of  Queen 
Victoria,  chapter  fifteen,  shall  extend  and  apply  to  every 
such  judgment,  statute,  recognisance,  inquisition,  obligation. 
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specialty,  or  acceptance  of  office  as  is  by  section  eight  PT.in.T.i^ 

of  the  first-mentioned  Act  required  to  be  registered,  so  that  

it  shall  be  obligatory  on  the  Crown,  in  order  to  bind  the 
lands,  tenements,  or  hereditaments  of  its  debtors  or 
accountants,  as  against  purchasers,  mortgagees,  or  creditors 
becoming  such  after  the  thirty-first  day  of  December  one 
thousand  eight  hundred  and  fifty-nine,  to  re-register,  in 
like  manner,  as  it  is  t)bligatory  on  a  private  pei*son,  and 
so  that  notice  of  any  such  judgment,  statute,  recognisance, 
inquisition,  obligation,  specialty,  or  acceptance  of  office,  not 
duly  re-registered,  shall  not  avaU  against  purchasers,  mort- 
gagees, or  creditors,  becoming  such  after  the  thirty-first 
day  of  December  one  thousand  eight  hundred  and  fifty- 
nine,  as  to  lands,  tenements,  or  hereditaments;  and  this 
provision  shall  apply  to  every  such  judgment,  statute, 
recognisance,  inquisition,  obligation,  specialty,  or  {icceptance 
of  office,  as  since  the  passing  of  the  first-mentioned  Act  has 
been  registered  under  the  provisions  therein  contained,  or 
as  shall  hereafter  be  so  registered :  this  section  shall  not 
extend  to  Ireland." 

An  alienation  bon&  fide  prior  to  the  acceptance  of  an  Alienation 
office  which  renders  the  person  accepting  it  an  accountant  J^J**"*^  ®' 
of  the  Crown,  is  good  against  the  Crown  {z)» 

Persons  holding,  under  the  Crown,  offices  which  were  in  who  are 

acnountanis 

existence  at  the  time  of  the  stat.  13  Eliz.  c.  4,  are  account-  i?^**® 

'  Crown, 

ants  within  the  meaning  of  that  statute  (a).  A  parish 
collector  of  taxes,  although  he  is  liable  to  the  process  of 
the  Crown  in  respect  of  the  money  which  he  has  received 
as  such  collector,  is  not  that  kind  of  debtor  to  the  Crown, 
that  his  lands  woxdd  be  bound  so  as  to  affect  the  existing 
equitable  or  legal  interest  of  any  third  person  in  them. 
And  the  Crown  has  no  right  to  his  estates  until  he  becomes 
a  debtor  by  record,  when  an  inquisition  is  taken  (6). 

{z)  i  Cruise  T.  32,  c.  26,  b.  68.  {h)  Siigd.  Concise  View,  408—4. 

(a)  1  Jarm.  &  Byth.  by  Sweet,  112. 

xk2 


to  the 
Orown. 
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Ft.  ra.  T.  1,       Fonnerly,  the  only  discharge  of  a  debt  to  the  Crown 

was  an  acquittance  from  the  officers  of  the   Exchequer, 

^Sc^      called  a  quietus  (c).     And  it  is  enacted  by  the  stat.  2  Vict. 
^^^^'  c.  11,  s.  9,  that  "whenever  a  quietus  shall  be  obtained  by 

debu>ra  w      a  dcbtoi  OF  accountaut  to  the  Crown,  and  an  office  copy 
to  the  croim  thereof  shall  be  left  with  the  senior  Master  of  the  said 

tobe 

r^siatered.      Couit  of  Common  Plcas,  together  with  a  certificate,  signed 
by  the  accountant-general,  that  the  same  may  be  registered, 
the  said  Master  shall    forthwith  enter  the  same  in  the 
said  book  of  debtors  and    accountants  to  the  Crown  in 
alphabetical  order,  by  the  name  of  the  person  whose  estate 
is  intended  to  be  discharged  by  such  quietus,  with  the 
date." 
Dertiflcato  of       But  by  s.  10,  after  reciting  ihat  it  is  expedient  to  make 
^StoS?o    ^^""^^^^  provision  for  the  discharge  of  an  estate  belonging 
•cwmntMito    ^  a  debtor  or  accountant  to  the  Crown  from  the  claim  of 
the  Crown  in  the  hands  of  a  purchaser   or  mortgagee, 
although  the  debt  or  liability  shall  be  not  folly  discharged, 
it  is  enacted  that  "it  shall  be  lawful  for  the  Commissioners 
of  her  Majesty's  Treasury  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  for  the  time  being,  or  any  three  of 
them,  by  writing  under  their  hands,   upon  payment   of 
such  sums  of  money  as  they  may  think  fit  to  require  into 
the  receipt  of  her  Majesty's  Exchequer,  to  be  applied  in 
liquidation  of  the  debt  or  liability  of  any  debtor  or  account- 
ant to  the  Crown,  or  upon  such  other  terms  as  they  may 
think  proper,  to   certify  that   any  lands,   tenements,   or 
hereditaments  of  any  such  crown  debtor  or  accountant 
shall  be  held  by  the  purchaser  or  mortgagee  or  intended 
purchaser  or  mortgagee  thereof,  his  or  their  heirs,  executors, 
administrators,  and  assigns,  wholly  exonerated  and  dis- 
chai'ged  from  all  further  claims  of  her  Majesty,  her  heirs 
or  successors,  for  or  in  respect  of  any  debt>   claim,   or 

(c)  1  Cruiio  T.  1,  §  69,  70. 
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liability,  present  or  future,  of  the  debtor  or  accountant  to  ^'^^'^•^* 

whom  such  lands,  tenements,  or  hereditaments  belonged,  

or,  in  cases  of  leases  for  fines,  to  certify  that  the  lessees, 
their  heirs,  executors,  administrators,  and  assigns,  shall 
hold  so  exonerated  and  discharged,  without  prejudice  to 
the  rights  and  remedies  of  the  Crown  against  the  reversion 
of  the  lands,  tenements,  or  hereditaments  comprised  in 
any  such  leases,  and  the  rents  and  covenants  reserved  and 
contained  by  and  in  the  same ;  and  thereupon  the  same 
lands,  tenements,  or  hereditaments  shall  respectively  be 
held  accordingly  wholly  exonerated  and  discharged  as 
aforesaid,  but  in  the  cases  of  leases  without  prejudice  as 
aforesaid." 

The  certificate  of  two  Lords  of  the  Treasury  is  now 
sufficient.  For  by  the  stat.  12  &  13  Vict.  c.  89,  where 
any  act  whatsoever  is,  by  statute  or  otherwise,  required  to 
be  done  by  or  under  the  hands  of  the  Conmiissioners  of 
the  Treasury,  or  any  three  or  more  of  them,  every  such 
act  may  be  done  by  or  under  the  hands  of  any  two  or 
more  of  them. 

By  s.  11  of  the  statute  2  Vict.  c.  11,  "any  such  cer-  DJachAwreof 
tificate,  or  the  discharge  of  any  such  lands,  tenements,  J*^/J* 
or  other  hereditaments  by  virtue  of  this  Act,  shall  in  Sfc^ti***^ 
nowise  impeach,  lessen,  or  affect  the  right  or  power  of  SSdmof^ 
her  Majesty,  her  heirs  or  successors,  to  levy  the  whole  of  other  lands 
any  debt  or  demand  which  may  at  any  time  be  due  from 
any  such  debtor  or  accountant  to  the  Crown  out  of  or 
from  any  other  lands,  tenements,  or  hereditaments  which 
would  have  been  liable  thereto  in  case  no  such  certifi- 
cate had  been  granted  and  no  such  discharge  had  been 
obtained." 

By  the  stat.  16  &  17  Vict.  c.  107,  s.  196,  "If  any  bond  wAirvict. 

0.  107y  B.  196 

given  under  the  provisions  of  this  or  any  Act  relating  to  ^J^^Sg^p 
the  customs,  or  in  respect  of  any  matter  under  the  control  "'^^Sf 
or  management  of  the  Commissioners  of  Customs,  shall  theiroini,*** 
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Pt.  HT.  T.  1, 
Ch.  8,  H.  1. 


acd  M  to 
eznoeraiion 
of  OHtatoa  of 
obligors. 


These 
prorisions 
extended  to 
all  bouds  to 
the  Crown. 


have  been  registered  in  the  Court  of  Common  Pleas  in 
England,  or  in  the  Office  of  the  Registmr  of  Judgments  in 
Ireland,  and  the  condition  of  such  bond  shall  have  been 
satisfied,  the  Commissioners  'of  Customs,  by  certificate 
under  the  hands  of  any  two  or  more  of  them,  may 
authorise  the  proper  officer  of  the  said  Court  or  Office  of 
Registrar  of  Judgments,  as  the  case  may  be,  to  enter  up 
satisfaction  on  the  record  of  such  bond  or  obligation,"  &c. 

By  s.  197,  "When  any  bond  entered  into  under  the 
provisions  of  this  or  any  Act  relating  to  the  customs,  or 
for  the  performance  of  any  condition,  order,  or  matter 
incident  or  relative  to  the  customs,  shall  have  been  regis- 
tered in  the  Court  of  Common  Pleas  in  England,  under 
the  Act  of  2  Vict  c.  11,  or  in  the  Office  of  the  Eegistrar 
of  Judgments  in  Ireland,  under  the  Act  of  7  &  8  Vict, 
c.  90,  and  it  shall  be  deemed  necessary,  in  the  discretion 
of  the  Commissioners  of  Customs,  to  exonerate  the  whole 
or  any  part  of  the  lands  of  any  obligor  of  such  bond  from 
liability  in  respect  thereof,  the  Commissioners  of  Customs, 
by  certificate  or  certificates  under  the  hands  of  any  two  or 
more  of  them,  may,  first  requiring  the  consent  of  any  co- 
obligor,  if  they  shall  deem  it  necessary,  exonerate  and 
discharge  such  lands  or  any  part  thereof,  as  the  case  may 
require,"  &c. 

By  the  stat.  23  &  24  Vict.  c.  115,  s.  1,  all  these  pro- 
visions "shall,  mutatis  mutandis,  be  deemed  to  extend 
and  shall  be  applied  to  all  bonds  and  other  securities 
entered  into  or  given  to  her  Majesty,  her  heirs  or  suc- 
cessors:  Provided  always,  that  in  every  case  in  which 
under  the  provisions  of  the  said  sections  any  certificate  is 
required  to  be  signed  or  any  other  matter  authorised  to  be 
done  by  the  Commissioners  of  Customs,  or  any  number  of 
them,  any  such  certificate  or  matter  in  relation  to  any 
bond  or  other  security  concerning  or  incident  to  any 
public  department  shall  respectively  be  signed  and  done 
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by  the  respective  commissioners  or  other  principal  officers  Pf.m.T.i, 

CH.  O)  f*  1. 

of  such  department,  or  any  two  of  them  respectively,  or 

if  there  shall  be  only  one  such  commissioner  or  prin- 
cipal officer,  then  by  him,  as  the  case  may  be,  or  if  there 
shall  be  no  such  conmiissioner  or  other  principal  officer, 
then  by  the  Commissioners  of  her  Majesty's  Treasury  or 
any  two  of  them." 


III.  Liahility  of  Estates  in  Fee  and  Estates  for  Years  to 

"Payment  of  Debts, 

Estates  for  years  being  chattel  interests  and  vesting  in  JJ^\'^"' 
executors  or  administrators,  have  always  been  subject  to  Jl^Sentof 
the  payment  of  simple  contract  debts,  and  are  also  liable  ^nfmct 
to  be  sold  by  execution  for  the  payment  of  debts  due  by 
judgment  (d). 

By  the  common  law,  real  estate  was  not  in  general  JUawiityof 

•^  '  °  reiU  estate 

liable  to  simple  contract  debts,  unless  made  so  by  deed  or  JJ§JJS,^°* 
will  executed  by  the  owner  (e).  Eeal  estate  of  freehold  «>"«°«'^^'^- 
tenure  was,  however,  liable  to  the  payment  of  debts  due 
to  the  Crown  (/),  debts  on  record,  and  specialty  debts 
arising  under  deeds  in  which  the  debtor  has  expressly 
boimd  himself  and  his  heirs  (g).  Copyholds  were  not 
liable  to  the  payment  of  debts  even  of  record,  nor  of  debts 
due  to  the  Crown ;  because,  if  a  creditor  were  allowed  to 
take  possession  of  a  copyhold  estate,  it  would  be  preju- 
dicial to  the  lord.  And  where  a  copyholder  in  fee  simple 
died,  his  estate  was  not  assets  in  the  hands  of  his  heir,  as 
freehold  lands  were,  for  payment  of  specialty  debts.  But 
a  copyhold  might  be  charged  by  will  with  debts  (A). 

(d)  1  Crnise  T.  8,  c.  2,  g  19.    See  {3)  1  Cniise  T.  1,  §  53 ;  1  Steph. 
supra,  419,  420.                                      Com.  4bh  ed.  426  ;  Trower  on  Dr.  & 

(e)  1  Cruise  T.  1,  §  55 ;  6  Cruise      Cr.  285. 

T.  88,  c.  16,  §  7,  8.  (A)  1  Cruise  T.  10,  c.  8,  §  21. 

(/)  1  Cruise  T.l,§  60. 
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By  the  statute  of  Fraudulent  Devises^  3  W.  &  M.  c.  14, 
it  is  enacted  (s.  2)  that  all  wills  and  tenements  shall  be 
deemed  and  taken,  only  as  against  a  creditor  or  creditors 
by  bond  or  other  specialty  in  which  the  heirs  are  bound, 
their  heirs,  executors,  administrators,  and  assigns^  to  be 
fraudulent  and  utterly  void,  with  an  exception  (s.  4)  of 
devises  for  payment  of  debts  or  children's  portions,  pur- 
suant to  a  marriage  agreement  (i). 

By  11  Geo.  4  &  1  Will.  4,  c.  47  (which  repeals  3  W.  &  M. 
c.  14,  and  6  &  7  Will  3,  c.  14,  and  4  Ann.  c.  5  (L),  and 
47  Geo.  3,  c.  74)  (J),  wills  shall  be  deemed  void  as  against 
persons  or  bodies  politic  or  corporate,  and  their  heirs,  suc- 
cessors, executors,  administrators,  and  assigns,  with  whom 
the  testators  have  entered  into  any  bond,  covenant,  or  other 
specialty  binding  their  heirs  (k).  And  although  the  heirs 
or  devisees  may  have  sold  the  estate,  creditors  may  main- 
tain actions  against  such  heirs  and  devisees  or  the  devisees 
of  such  first-mentioned  devisees  jointly  (Q,  or,  if  there  shall 
not  be  any  heir,  against  such  devisees  solely  (m).  But  any 
disposition  for  the  payment  of  any  just  debt  or  portion,  in 
pursuance  of  any  agreement  in  writing,  bon&  fide  made 
before  marriage,  shall  be  in  full  force  (n). 

By  3  &  4  Will.  4,  c  104,  real  estate,  whether  freehold, 
customaryhold,  or  copyhold,  not  charged  with  or  devised 
subject  to  the  payment  of  debts,  shall  be  assets  to  be 
administered  in  equity  for  the  payment  of  simple  contract 
as  well  as  specialty  debts ;  but  the  priority  of  creditors  by 
specialty  in  which  the  heirs  are  bound  is  preserved.  The 
words  are  these : — "  When  any  person  shall  die  seised  of 
or  entitled  to  any  estate  or  interest  in  lands,  tenements,  or 
hereditaments,  corporeal  or  incorporeal,  or  other  real  estate, 
whether  freehold,  customaryhold,  or  copyhold,  which  he 


(t)  6  Croise  T.  38,  c.  1,  §  20  ;  see 
Cbope  T.  CVvfttw;;,  L.  R.  2  Ch.  Ap.  112. 
0*)  S^  Beet.  1. 
(k)  See  Beet.  2. 


(Q  See  sects.  8,  6,  8. 
(«t)  See  sect  4. 
(n)  See  sect.  5. 
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shall  not  by  his  last  will  have  charged  with  or  devised  p«.ni.T.i, 

subject  to  the  payment  of  his  debts,  the  same  shall  be  

assets  to  be  administered  in  courts  of  equity  for  the  pay- 
ment of  the  just  debts  of  such  persons,  as  well  debts  due 
on  simple  contracts  as  on  specialty ;  and  the  heir  or  heirs 
at  law,  customary  heir  or  heirs,  devisee  or  devisees  of  such 
debtor,  shall  be  liable  to  all  the  same  suits  in  equity  at 
the  suit  of  any  of  the  creditors  of  such  debtor,  whether 
creditors  by  simple  contract  or  by  specialty,  as  the  heir  or 
heirs  at  faw,  devisee  or  devisees  of  any  person  or  persons 
who  died  seised  of  freehold  estates  was  or  were  before  the 
passing  of  this  Act  liable  to  in  respect  of  such  freehold 
estates  at  the  suit  of  creditors  by  specialty  in  which  the 
heirs  were  bound :  Provided  always,  that  in  the  adminis- 
trations of  assets  by  courts  of  equity  under  and  by  virtue 
of  this  Act  all  creditors  by  specialty  in  which  the  heirs  are 
bound  shall  be  paid  the  full  amount  of  the  debts  due  to 
them  before  any  of  the  creditors  by  simple  contract  or  by 
specialty  in  which  the  heirs  are  not  bound  shall  be  paid 
any  part  of  their  demands"  (o). 

It  was  not  the  object,  nor  is  it  the  operation,  of  this 
statute  to  make  the  simple  contract  debts  of  a  deceased 
person  a  specific  charge  on  his  real  estate.  But  it  does 
make  them  a  general  charge  thereon  in  equity :  so  that  the 
heir  or  devisee  takes  no  beneficial  interest  therein,  except 
subject  to  and  after  payment  of  those  debts ;  and  hence 
judgments  entered  up  against  the  heir  for  his  own  debt, 
before  any  action  or  suit  by  the  simple  contract  creditors 
of  the  ancestor,  have  no  priority  over  those  simple  contract 
creditors,  notwithstanding  the  stat.  1  &  2  Vict.  c.  110,  s.  13 
(subject  to  the  stat  23  &  24  Vict  c.  38,  s.  1,  and  27  & 
28  Vict  c.  112,  s.  1)  constitutes  a  judgment  a  charge  on 
any  lands  which  the  judgment  debtor  is  seised  or  over 
which  he  has  any  disposing  power  (p). 

(o)  See  also  1  Will.  4,  c.  47,  s.  9,  (p)  KinderUy  t.  Jemty  22  Bear.  1. 

as  to  traden'  aisets. 
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ijr.nr.T.1,       Unregistered   judgments   rank    only  pari  passu  with 
simple  contract  debts  (q), 

vtetafe.**  ^y  ^^®  »^^*-  32  &  33  Vict  c.  46,  the  distinction  as  to 
priority  of  payment  between  the  specialty  and  simple 
contract  debts  of  deceased  persons,  is  abolished  (r). 

d^^        is  enacted,  "  that  where  any  suit  hath  been  or  shall  be 
tSr^Ze^^  instituted  in  any  court  of  equity,  for  the  payment  of  any 
KJSr  ^     debts  of  any  person  or  persons  deceased,  to  which  their 
heir  or  heirs,  devisee  or  devisees,  may  be  subject  or  liable, 
and  such  court  of  equity  shall  decree  the  estates  liable  to 
such  debts,  or  any  of  them,  to  be  sold  for  satisfaction  of 
such  debt  or  debts,  and  by  reason  of  the  infancy  of  any 
such  heir  or  heirs,  devisee  or  devisees,  an  immediate  con- 
veyance thereof  cannot,  as  the  law  at  present  stands,  be 
compelled,  in  every  such  case  such  Court  shall  direct,  and 
if  necessary,  compel  such  infant  or  infants  to  convey  such 
estates  so  to  be  sold  (by  aU  proper  assurances  in  the  law) 
to  the  purchaser  or  purchasers  thereof,  and  in  such  man- 
ner as  the  said  Court  shall  think  proper  and  direct ;  and 
every  such  infant  shall  make  such  conveyance  accordingly ; 
and  every  such  conveyance  shall  be  as  valid  and  effectual 
to  all  intents  and  purposes  as  if  such  person  or  persons, 
being  an  infant  or  infants,  was  or  were  at  the  time  of  exe- 
conTeyances   cutiug  the  Same  of  the  full  age  of  twenty-one  years."    And 
hftiSnga       by  s.  12,  "where  any  lands,  tenements,  or  hereditaments 
!EAw  *orV  ^^^®  ^^^  ^^  ^^^^  ^®  devised  in  settlement  by  any  person 
SJiS^      or  persons  whose  estate  under  this  Act,  or  by  law,  or  by 
dScw  for      his  or  their  will  or  wills,  shall  be  liable  to  the  payment  of 
payment  of     any  of  his  or  their  debts,  and  by  such  devise  shall  be  vested 
in  any  person  or  persons  for  life  or  other  limited  interest, 
with  any  remainder,  limitation,  or  gift  over,  which  may  not 


(q)  Turner  v,  JfaUer  (V.  C.  W.),         (r)  See  Addenda. 
la  W.  B.  887. 
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be  vested,  or  maybe  vested  in  some  person  or  persons,  from  p*-  ni.  t.i^ 

whom  a  conveyance  or  other  assurance  of  the  same  can- ~ 

not  be  obtained,  or  by  way  of  executory  devise,  and  a  decree 
shall  be  made  for  the  sale  thereof  for  the  payment  of  such 
debts  or  any  of  them,  it  shall  be  lawful  for  the  Court  by 
whom  such  decree  shall  be  made  to  direct  any  such  tenant 
for  life,  or  other  person  having  a  limited  interest,  or  the 
first  executory  devisee  thereof,  to  convey,  release,  assign, 
surrender,  or  otherwise  assiu*e  the  fee  simple  or  other  the 
whole  interest  or  interests  so  to  be  sold,  to  the  purchaser 
or  purchasers,  or  in  such  manner  as  the  said  Court  shall 
think  proper;  and  every  such  conveyance,  release,  sur- 
render, assignment,  or  other  assurance  shall  be  as  effectual 
as  if  the  person  who  shall  make  and  execute  the  same  were 
seised  or  possessed  of  the  fee  simple  or  other  the  whole 
estate  so  to  be  sold." 

By  the  stat.  2  &  3  Vict.  c.  60,  after  reciting  ss.  11  and  ^y^"«fjy 
12  of  the  Stat.  11  Geo.  4  &  1  WilL  4,  c.  47,  it  is  enacted,  EddeSSe, 
"  that  the  said  hereinbefore  recited  provisions  of  the  said  tohjotb 
Act  shall  extend  and  the  same  are  hereby  extended  to  umiuS 

ioterefltsor 

authorise  courts  of  equity  to  direct  mortgages  as  well  as  executory 
sales  to  be  made  of  the  estates  of  such  infant  heirs  or  5°^^^ 
devisees,  and  also  of  lands,  tenements,  or  hereditaments  so  SeJST**' 
devised  in  settlement  as  aforesaid,  and  to  authorise  such  LgS!^ 
sales  and  mortgages  to  be  made  in  cases  where  such  tenant 
for  life  or  other  person  having  a  limited  interest,  or  such 
first  executory  devisee  as  aforesaid,  is  an  infant."    And  by 
8.  2,  "when  any  sale  or  mortgage  shall  be  made  in  pur- 
suance of  the  said  recited  Act  or  this  Act,  the  surplus  (if 
any)  of  the  money  raised  by  such  sale  or  mortgage,  which 
shall  remain  after  answering  the  purposes  for  which  tlie 
same  shall  have  been  raised,  and  defraying  aU  reasonable 
costs  and  expenses,  shall  be  considered  in  all  respects  of 
the  same  nature,  and  descend  or  devolve  in  the  same  man- 
ner, as  the  estate,  or  the  lands,  tenements,  or  hereditaments 
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SO  sold  or  mortgaged,  and  shall  belong  to  the  same  persons, 
be  subject  to  the  same  limitations  and  provisions,  and  be 
applicable  to  the  same  purposes,  as  such  estate  or  such 
lands,  tenements,  or  hereditaments  would  have  belonged 
and  been  subject  and  applicable  to  in  case  no  such  sale  or 
mortgage  had  been  made." 

By  the  stat  11  &  12  Vict.  c.  87,  after  reciting  s.  12  of 
the  stat.  11  Geo.  4  &  1  Will.  4,  c.  47,  it  is  enacted,  "in 
cases  in  other  respects  falling  within  the  said  hereinbefore 
recited  provisions  of  the  said  Act,  that  the  said  hereinbefore 
recited  provision  of  the  said  Act  shall  extend  and  is  hereby 
extended  to  any  case  in  which  any  lands,  tenements,  or 
hereditaments  of  any  deceased  person  shall  by  descent  or 
otherwise  than  by  devise  be  vested  in  the  heir  or  co-heirs 
of  such  persons,  subject  to  an  executory  devise  over  in 
favour  of  a  person  or  persons  not  existing  or  not  ascer- 
tained; and  in  any  such  case  it  shall  be  lawful  for  the 
Court  mentioned  in  the  said  recited  provision  to  direct 
such  heir  or  co-heirs,  notwithstanding  such  heir  or  such 
co-heirs,  or  any  of  them,  may  be  an  infant  or  infants,  to 
convey,  release,  assign,  surrender,  or  otherwise  assure  the 
fee  simple  or  other  the  whole  interest  or  interests  so  to  be 
sold  to  the  purchaser  or  purchasers,  or  in  such  manner  as 
the  said  Court  shall  think  proper ;  and  every  such  convey- 
ance, release,  surrender,  assignment,  or  other  assurance  shall 
be  as  ejEFectual  as  if  the  heir  or  co-heirs  who  shall  make 
and  execute  the  same  was  or  were  seised  or  possessed  of 
the  fee  simple  or  other  whole  estate  so  to  be  sold,  and,  if 
an  infant  or  infants,  was  or  were  of  full  age." 


IV.  Liability  of  Persons  having  particular  Estates,  to  dis" 
charge  Debts  or  keep  down  the  Interest  thereof. 


To  what 


By  the  common  law,  the  issue  in  tail  are  not  subject  to 
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any  of  the  debts  or  incumbrances  of  their  ancestor  (s).   But  ^'  nr.  t.  i, 
under  the  stat.  33  Hen.  8,  c.  39,  s.  75,  the  issue  in  tail  777^ 

'  debts  iBnu 

are  subject  to  debts  originally  due  to  the  Crown,  by  judg-  }^^  *f» 
ment,  recognisance,  obligation,  or  other  specialty,  unless 
before  any  process  or  extent  the  issue  in  tail  bonS,  fide 
alien  the  land  (t).  And  under  the  stat.  1  &  2  Vict.  c.  110, 
s.  13,  a  judgment  may  operate  as  a  charge  on  real  estate  so 
as  to  bind  the  issue  (u). 

Where  a  jointress  and  the  issue  claim  under  the  same  Proportion- 
settlement,  they  shall  contribute  proportionably  in  the  dis-  of  jointiew 
charge  of  any  prior  incumbrance  on  the  estate  (x). 

If  a  tenant  in  tail  in  possession  pays  off  an  incumbrance  voiontary 
on  the  estate,  it  will  ordinarily  be  treated  as  extinguished,  m  incum- 

bnmoe  by  a 

and  the  remainderman  cannot  be  called  upon  for  a  contn-  *«n*ntin 

^  tail,  or  bj  a 

bution,  unless  the  tenant  in  tail  has  kept  alive  the  incum-  J^°* '®' 
brance  by  some  suitable  assignment,  or  has  otherwise 
manifested  his  intention  to  hold  himself  out  as  a  creditor 
of  the  estate  in  lieu  of  the  mortgagee;  because  a  tenant 
in  tail  in  possession  can  make  himseK  absolute  owner  of 
the  estate ;  and,  therefore,  if  he  discharges  incumbrances, 
he  is  presumed  to  do  so  in  the  character  of  owner,  unless 
he  clearly  shows  that  he  intends  to  become  a  creditor  in 
respect  of  such  discharge.  But  the  like  doctrine  does  not 
apply  to  a  tenant  in  tail  in  remainder,  whose  estate  may 
be  altogether  defeated,  or  to  a  tenant  in  tail  in  possession, 
subject  to  an  executory  devise  over,  or  to  a  tenant  for  life ; 
for,  if  either  of  these  persons,  and  especially  a  tejiant  for 
life,  pays  ofif  an  incumbrance,  it  must  be  presumed  that  he 
means  to  keep  it  alive  against  the  inheritance  for  his 
benefit.  But,  in  either  of  these  cases,  the  presumption 
may  be  rebutted  by  circimistances  which  demonstrate  a 
contrary  intention  (y).    And  if  a  tenant  for  life  pays  off  a 

(»)  1  Cruiae  T.  2,  c.  2,  §  27.  («)  1  Cruise  T.  7,  c.  1,  §  89. 

(t)  1  Cruise  T.  2,  c.  2,  §  28,  29.  (y)  Story's  Eq.   Jur.  §  486  ;    2 

(tt)  See  Bopn,  p.  423.  ,      Spence's  Eq.  Jur.  308,  844,  845, 
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^n^ll'i^  bond  debt,  it  will  not  be  presumed  that  he  meant  to  keep 
it  alive  (z). 

With  respect  to  the  compulsory  discharge  of  incum- 
bi-ances,  the  modern  rule  is  this :  that  the  tenant  for  life 
shall  contribute,  beyond  the  interest,  in  proportion  to  the 
benefit  he  derives  from  the  liquidation  of  the  debts,  and 
the  consequent  cessation  of  interest,  which  of  course  will 
much  depend  on  his  age,  and  the  computation  of  the  value 
of  his  life.  If  the  estate  is  sold  to  discharge  incumbrances 
(as  the  incumbrancer  may  insist  that  it  shall),  the  surplus 
which  remains  after  discharging  the  incumbrances  is  to  be 
applied  as  follows  :  the  income  thereof  is  to  go  to  the 
tenant  for  life  during  his  life  ;  and  then  the  whole  capital 
is  to  be  paid  over  to  the  remainderman  or  reversioner  (a). 

A  tenant  for  life  is  bound  to  keep  down  the  .interest  of 
all  incumbrances  affecting  the  inheritance,  even  of  those 
which  are  anterior  to  the  commencement  of  his  estate,  so 
far  as  the  rents  and  profits  extend  (6). 

Where  a  tenant  for  life  of  an  estate,  subject  to  a  charge 
bearing  interest,  pays  the  interest,  although  the  rents  and 
profits  are  insufficient  for  that  purpose,  he  cannot  make 
himself  an  incumbrancer  on  the  estate  for  the  excess  in  his 
payments,  if  he  has  not  given  to  the  remainderman  any 
intimation  of  the  insufficiency  of  the  rents  and  profits,  and 
of  his  intention  to  charge  the  excess  of  his  payments  on 
the  inheritance  (c). 

Even  in  the  case  of  an  infant  tenant  in  fee,  the 
guardian  is  bound  to  keep  down  the  interest  of  incum- 
brances out  of  the  rents,  so  as  not  to  increase  the  personal 
estate  at  the  expense  of  the  real  estate  {d).    But  the  debt 


Keeping 
down  the 
interest  on 
incum- 
bnooei. 


843 ;  1  Craise  T.  2,  c.  1,  §  40  ;  and 
1  Cruise  T.  3,  c.  1,  §  27 ;  Coote 
Mortg.  3rd  ed.  395. 

(z)  Morley  v.  MorUy^  5  B.  M.  & 
G.  610. 

(a)  Story's   Eq.   Jur.  §  487;  2 


Spence's  Eq.  Jur.  551,  841. 

(6)  1  Cniiae  T.  3,  c.  1,  §  28 ;  1 
Cruise  T.  5,  c.  2,  §  29. 

(c)  Lord  Ktntington  v.  Bouverie, 
7  H.  L.  Caa.  667. 

(<Q  Coote  Mortg.  8rd  ed.  439. 
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itseK  is  placed  upon  the  corpus  of  the  estate,  even  though  ij-  in.  t.  i, 

it  be  by  simple  contract,  and  therefore  cany  no  interest. 

But  if  the  property  is  of  a  perishable  nature  or  limited  in 
point  of  duration,  then  such  an  arrangement  is  considered 
unfair  upon  the  remainderman  (e). 

A  tenant  in  tail  in  possession,  if  of  full  age,  cannot  be 
compelled  by  the  remaindermaji  or  reversioner  to  pay  the 
interest ;  because  he  can  make  himself  absolute  owner  of 
the  estate.  If,  however,  such  a  tenant  in  tail  does  pay  the 
interest,  his  personal  representatives  have  no  right  to  be 
allowed  the  sum  so  paid,  as  a  charge  on  the  estate ; 
because  he  is  supposed  to  have  kept  down  the  interest, 
as  owner  for  the  benefit  of  the  estate  (/).  If  a  tenant 
in  tail  is  an  infant,  his  guardian  or  trustee  will  be  required 
to  keep  down  the  interest ;  because  the  infant  cannot,  of 
his  own  free  will,  bar  the  remainder  or  reversion  (ff). 


Section  II. 

Of  Assets,  and  the  Administration  thereof. 

I.  Leffal  and  Equitahle  Assets, 

Assets,  that  is,  property  available  for  the  payment  of  Pr.in.T.i, 
debts   of  a  deceased  person,  are  divided  into  legal  and         ' — - 

DiTiMion  of 

equitable.    Legal  assets  are  property  which  creditors  may  a««t8. 
make  available  in  a  court  of  law,  for  the  payment  of  debts,  lagJ 
as  having  devolved  upon  or  been  recoverable  by  the  exe- 
cutor or  administrator,  as  such,  for  that  purpose,  simply  by 
virtue  of  his  office,  even  though  the  property  may  be  of  an 

(e)  Coote  Mortg.  8rd  ed.  4S9.  §  20 ;  Coote  Mortg.  Srd  ed.  489. 

(/)Story'B  Eq.  Jur.  §  488, 1028  a  ;  {g)  Story*B   Eq.  Jur.    §  488  n  ; 

2  Spence's  £q.  Jur.  551 ;  1  Cruise  Coote  Mortg.  8rd  ed.  439. 
T.  8,  c.  1,  §  28 ;  1  Cruise  T.  5,  c.  2, 


512 


OF  ASSETS. 


DeflBition  of 

cqoitAhle 

aawto. 


Pr.  III.  T.  1,  equitable  nature,  and  he  has  consequently  been  obliged  to 
resort  to  a  court. of  equity  to  vest  it  in  himselt  Equitable 
assets  are  property  which  creditors  can  only  make  avail- 
able in  a  court  of  equity,  for  payment  of  debts,  simply  by 
virtue  of  an  express  disposition  of  the  propeity  which  must 
be  carried  into  effect  by  a  court  of  equity.  Hence  it  has 
been  held  that  an  equity  of  redemption  of  an  equitable 
interest  in  a  sum  of  money  chai-ged  on  land  is  legal  .assets. 
So  that  it  is  not  the  legal  or  equitable  nature  of  the  pro- 
perty, nor  the  remedy  of  the  executor,  but  the  remedy  of 
the  creditor  which  determines  whether  the  assets  are  legal 
or  equitable  (h). 

Equitable  assets  include  real  property  which  the  de- 
ceased had  by  will  charged  with  or  devised  for  payment  of 
his  debts,  although  liable  for  payment  of  them  by  Act  of 
Parliament  (i). 

Before  the  Statute  of  Frauds,  all  trust  estates  were  equit- 
able assets.  By  that  statute  a  trust  estate  of  inheritance 
became  legal  assets  (k). 

Courts  of  equity  follow  the  same  rules  in  regard  to  legal 
assets,  which  are  adopted  by  courts  of  law,  and  give  the 
same  priority  to  different  classes  of  creditors  which  is  en- 
joyed at  law\  And  equity  recognizes  and  enforces  all 
antecedent  liens,  claims,  and  charges  in  rem,  according  to 
their  priority,  whether  those  charges  are  of  a  legal  or  an 
equitable  nature,  and  whether  the  assets  are  legal  or  equit- 
ble  (/).  But  equitable  assets,  with  the  exception  above 
mentioned,  are  distributed  pari  passu  among  aU  the  cre- 
ditors, where  the  equities  are  equal  in  all  other  respects 
without  regard  to  the  priority  or  dignity  of  the  debts ;  and. 


AUniinistn- 
tionofl^gal 
AMeti. 


AdminlstTft- 

tlonof 

equitable 


(h)  See  2  Bl.  Ck>m.  244 ;  Burton 
§  734  ;  Btoi7'B  £q.  Jur.  §  551,  552  ; 
2  Spence's  £q.  Jar.  814,  315 ;  Cooh 
Y,  Qregaon^  3  Drewiy,  647 ;  iSAec  y. 
French^  ib.  716  ;  Mutlow  t.  MiUlow^ 


4  D.  &  J.  539. 
{%)  Story's  £q.  Jar.  §  552  a. 
{k)  Coote  Mortg.  Srd  ed.  82. 
(0  Stoiy's  £q.  Jar.  §  558. 
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after  they  are  satisfied,  among  all  the  legatees  or  distri-  p».ni.  t.i, 
butees.    But  if  the  fund  is  insufficient  to  pay  all  the  debts,   

^  *'  '   Abatement  of 

all  the  creditors  must  abate  in  proportion.  And  so  if  the  f®^J5^ 
fund,  after  payment  of  debts,  is  insufficient  to  pay  all  the 
legacies,  they  must  all  abate  in  proportion,  unless  some 
priority  is  specifically  given  by  the  testator  to  some  legacies 
over  others  (m).  And  charitable  legacies  now  abate,  as 
well  as  legacies  of  another  kinpl  (n).  But  as  between  spe- 
cific and  pecuniary  legatees,  it  used  to  be  considered  that 
the  loss  should  fall  wholly  on  the  latter  (o).  But  the  recent 
decisions  in  the  note  (q)  below  seem  to  support  the  contrary. 

II.  The  Order  of  Administration  of  different  Properties  in 
the  Payment  of  Debts  and  Legacies. 

Except  so  far  as  the  property  numbered  below  as  five,  six,  ordarof 
and  seven,  maybe  affected  by  the  recent  decisions  men-  tumof 

diffOTBIl't 

tioned  in  the  note,  assets  are  now  generally  applied  in  the  property  in 

'  o  ^      rr  mmnent  of 

payment  of  debts  in  the  following  order:  First,  the  general  J™{^* 
personal  estate  is  applied,  except  under  the  circumstances 
presently  mentioned.  Secondly,  an  estate  particularly  de- 
vised simply  for  the  payment  of  debts.  Thirdly,  estates 
descended.  Fourthly,  property  devised  and  bequeathed 
to  particular  devisees  and  legatees,  but  charged  with  the 
payment  of  debts  (jp).  Fifthly,  general  legacies.  Sixthly, 
lands  comprised  in  a  residuary  devisa  Seventhly,  specific 
legacies  and  lands  specifically  devised  (g),    Eightlily,  per- 


(m)  Story's  Eq.  Jur.  §  564—667; 
2  Spence's  £q.  Jur.  814;  Coote 
Mortg.  Srd  ed.  81.  See  supra,  381—2. 

(n)  Story's  Eq.  Jur.  §  1180. 

(o)  2  Spence's  Eq.  Jur.  843. 

Ip)  Story's  Eq.  Jur.  §  677  ;  2 
Spenco's  Eq.  Jur.  817,  822—824; 
Coote  Mortg.  3rd  ed.  472— i;  2 
Jarm.  Wills,  2nd  ed.  626—7,  636 ; 
PkUipa  V.    Parry,  22  Bear.  279; 


Wood  T.  Ordish,  3  Sm.  &  G.  126. 

(q)  Coote  Mortg.  Srd  ed.  474; 
Dady  y.  HaHridge,  1  Dr.  &  Sm. 
236 ;  BanceU  y.  Irenumger,  Id.  242 ; 
Itotheram  y.  Hotheramt  26  Beay. 
466  ;  Bethell  y.  Cfreen,  34  Beay.  302 ; 
Heneman  y.  Fryer,  L.  R.  2  Eq.  627, 
(V.-C.  K.)  BrowMon  y.  Lawrence, 
L.  B.  6  Eq.  1,  (M.  B.)  But  in 
Heneman  y.  Fryer,  L.  B.  8  Ch.  Ap. 

L  L 
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Penonal 

estate 

prunarOy 

applied, 

except, 


1.  In  the 
case  of 
express 
vordsor 
I>lam  Inten- 
lion  to  the 
contrary. 


sonalty  and  realty,  over  which  the  person  whose  estate  is 
to  be  administered  has  exercised  a  general  power  of  ap- 
pointment (r). 

A  legacy  or  annuity  given  generally  is  payable  out  of 
personal  estate  only.  And  even  when  a  legacy  or  annuity 
is  given  out  of  real  and  personal  estate,  or  where  debts  are 
payable  out  of  real  as  well  as  out  of  personal  estate,  it  is 
the  general  rule  that  the  personal  estate  is  first  to  be 
applied,  so  far  as  it  will  extend.  The  personal  estate  con- 
stitutes the  primary  and  natural  fund  for  payment  of  debts 
and  legacies  (s),  and  will  first  be  applied,  except  in  these 
cases : — 

1.  When  there  are  express  words  (t)  or  a  plain  inten- 
tion of  the  testator  to  exonerate  his  personal  estate.  And, 
to  constitute  such  a  plain  intention,  directions  and  expres- 
sions which  do  not  necessarily  imply  more  than  that  the 
real  estate  shall  make  good  the  deficiency,  are  not  enough  : 
there  must  appear  upon  the  whole  testamentary  disposi- 
tion, taken  together,  an  intention  so  expressed  as  to  con- 
vince a  judicial  mind  that  it  was  meant  not  merely  to 
charge  the  real  estate,  but  so  to  charge  it  as  to  exempt  the 


420,  Lord  Chdnufordt  0.  (on  ap- 
peal), held  that  a  residiiary  deyise 
remains  specific  in  effect,  notwith- 
standing the  24th  sect,  of  the  Wills 
Act,  and  that  a  general  legatee  and 
a  residuary  derisee  mast  contrihute 
pro  rat&  in  payment  of  dehts,  which 
the  property  first  applicahle  is  in- 
sufficient to  satisfy.  If  this  decision 
of  Lord  ChdmBford  is  right,  the 
property  numhered  above  as  five,, 
six,  and  seren,  would  all  be  applied 
rateably.  In  £ddeU  y.  Johnton^ 
1  Giff.  22,  Peanmn  T.  Twin,  2 
Qiff.  180,  and  Clark  v.  Clarh^ 
4  Gif.  702,  the  V.-C.  StwiH  had 
previously  held  that  lands  specifi* 
cally  devised  and  lands  comprised 


in  a  residuaiy  devise  are  to  be  ap- 
plied rateably  in  payment  of  debts. 
j\nd  the  V.-O.  MaUnSf  in  Gibbim 
V.  Eyden,  L.  R  7  £q.  871,  has  sincd 
decided  the  same  way. 

(r)  2  Jarm.  Wills.  2nd  ed.  526, 
528 ;  Sugd.  Pow.  8th  ed.  474,  540  ; 
2  Lead.  Cas.  £q.  2nd  ed.  102 — i  ; 
Trower  Br.  &  Cr.  295  ;  Fleming  v. 
Buchanan,  3  D.  M.  &  G.  976. 

(«)  2  Spenoe's  Eq.  Jar.  844,  818 ; 
1  Hop.  Leg.  by  White,  671,  695 ;  2 
Jarm.  Wills,  2nd  ed.  567  ;  Tench  v. 
Cheese,  6  D.  M.  &  G.  453  ;  BrightY, 
Zarcher  (No.  2),  4  D.  &  J.  608. 

(0  Taung  v.  Young,  26  Bcav. 
622. 


OF  ASBETS.  0l5 

personal  estate  (v).     And  (1.)  If  the  real  estate  is  directed  ^^^sTa** 

to  be  sold  for  payment  of  debts,  and  the  personal  estate  

is  expressly  bequeathed  to  legatees,  then  the  personal  estate 
will  be  exonerated  by  necessary  implication.  But  neither 
of  these  circumstances,  apart  from  the  other  and  from  cir- 
cumstances aflTording  simUar  implication  of  intention,  is  a 
sufl&cient  indication  of  an  intention  to  exonerate  the  per- 
sonal estate.  For  it  is  most  probable  that  a  direction  to 
sell  real  estate  for  the  pajonent  of  debts,  where  no  dis- 
position is  made  of  the  personal  estate,  was  intended  to  be 
followed  only  in  the  event  of  the  personal  estate  proving 
insufficient  for  the  purpose  of  paying  the  debts.  And,  on 
the  other  hand,  it  is  most  probable  that  a  bequest  of  per- 
sonal estate,  not  by  way  of  specific  legacy,  where  no  pro- 
vision is  made  for  payment  of  debts  out  of  the  real  estate, 
was  made  subject  to  the  payment  of  debts  out  of  such 
personal  property  (a?).  (2.)  Where  the  testator  gives  his 
personal  estate  as  a  whole,  and  not  aa  a  residue,  by  way  of 
specific  leg£U5y  to  one  who  is  not  executor,  and  another 
fund  is  supplied  for  payment  of  debts,  legacies,  and  funeral 
and  testamentary  expenses^  the  personal  estate  is  exone- 
rated (y).  (3.)  Where  a  testator  directs  the  conversion  of 
his  real  and  personal  estate,  and  creates  a  mixed  fond  out 
of  the  produce,  and  appropriates  that  fund  for  the  payment 
of  debts,  &c.,  the  two  estates  comprised  in  that  fund  are 
applicable  pro  ratft.  But  in  such  case,  if  there  is  no  con- 
version out  and  out,  the  surplus  (if  any)  will  result  as  real 
and  personal  estate.  If  a  portion  only  of  the  personal 
estate  is  comprised  in  the  fond,  the  residue  wiU  be  charge- 

(tt)  2Spence'sEq.  Jur.  886— 841,  (x)  2  Spence's  Eq.  Jur.  840—1, 

824 ;  Coote  Mortg.  8rd.  ed.  454  ;  1  818,  823  ;  2  Wms.  on  Executors, 

Bop.  Leg.  by  White.  703,  710  ;  2  1452—8. 

Jarm.    Willa,     2nd    ed.    646—8  ;  (y)  2  Spence's  Eq.  Jur.  841  ;  2 

Plenty  v.  West,  16  Bear.  180  ;  Ion  Jarm.  Wills,  2nd  ed.  562  ;  QiXbcrt- 

v.  A^UoTif  28  Bear.  879  ;  Coventry  y.  9on  t.  GUbeiUon,  84  Bear.  854. 
Coventry,  2  Dr.  &  Sm.  470. 
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tt.  ni.  T.  1,  able  only  when  that  fund  fails  (z),  (4.)  So  where  a  devise 
is  made,  subject  to  a  condition  of  paying  off  the  incum- 
brances afTecting  the  estate ;  or  where  only  the  residue  of 
the  proceeds  of  real  estate,  after  payment  of  debts,  is  de- 
vised (a).  But  where  real  estate  is  devised  to  a  person 
upon  condition  of  his  paying  debts  and  legacies  generally, 
or  charged  with  them  generally,  or  is  given  to  trustees  for 
those  purposes,  and  the  personal  estate  is  disposed  of  by  a 
general  residuary  bequest,  these  cu'cumstances  will  not  pre- 
vent the  personal  fund  being  applied  in  the  first  instance  to 
the  satisfaction  of  those  demands  (6).  And  if  a  testator 
expressly  charges  his  personal  estate  with  debts  of  a  par- 
ticular description,  namely,  with  those  by  simple  conti'act, 
and  then  bequeaths  that  fund,  it  will  not  be  discharged 
from  debts,  &c.,  generally  (c).  And  as  a  general  rule,  no 
extrinsic  evidence  can  be  admitted  to  ascertain  the  inten- 
tion to  exonerate  :  so  that  the  circumstances  of  the  testator, 
and  the  amount  of  his  personal  estate  and  of  the  debts, 
cannot  be  taken  into  consideration  (d). 

If  the  personal  estate  is  exonerated  from  debts  and  lega- 
cies in  favour  of  A,  and  he  died  before  the  testator,  by 
which  event  the  disposition  lapsed,  the  executors  or  next 
of  kin  of  the  testator  who  accidentally  become  entitled  to 
the  fund  will  take  it  with  its  primary  and  natural  obliga- 
tion to  discharge  the  debts  and  legacies  (e), 
deMo?™*'*  2.  Where  the  charge  or  incumbrance  is,  in  its  own 
^[^^  nature,  real;  as  in  the  case  of  a  jointure,  or  of  pecuniary 
portions  to  be  raised  out  of  lands  by  the  execution  of  a 
power ;  or  of  pecuniary  portions  to  be  raised  in  favour  of 

(a)  Coote    Mortg.  8rd.  ed.  470;  (a)  2  Spence's  Eq.  Jur.  334,  842. 

2  Spence'B  Eq,  Jar.  818  ;  2  Jann.  (6)  1  Rop.  Leg.  bjr  White,  696. 

Willa,  2nd  ed.  629,  681 ;  Simnuma  (c)  1  Rop.  Leg.  by  White,  706. 

T.  Hose,  21  Boar.  87  ;  6  D.  M.  &  G.  (d)  2  Spence's  Eq.  Jur.  887  ;  1 

411  J    Turner,  L.J.,    in    Tench  v.  Rop.  Leg.  by  White,  724. 

Chee$e,  6  D.  M.  &  G.  467  ;  Bright  y.  (e)  1  Rop.  Leg.  by  White,  744. 
Larcher,  3D.  &  J,  148. 
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daughters,  under  a  marriage  settlement,  out  of  lands  vested  ^.  m.  t.i, 

•  A  ^  v/H.  Ot  8.  2« 

m  trustees  for  the  purpose ;  or  of  a  devise  of  lands  to  a  

person,  charged  with,  or  with  a  direction  to  pay,  particular 
sums  of  money,  or  to  trustees  in  trust  to  raise  and  pay 
particular  sums,  as  distinguished  from  a  charge  or  trust  for 
satisfaction  of  debts  or  legacies  generally  (/).  And  although 
there  may  be  also  a  personal  covenant  to  raise  the  jointure, 
portions,  or  sums,  such  covenant  will  only  be  regarded  as 
an  additional  security,  not  as  the  primary  one.  If  there 
is  no  such  personal  covenant  for  the  payment  of  portions, 
but  only  a  covenant  to  settle  lands,  and  to  raise  a  term  of 
years  out  of  the  lands  for  securing  the  portions ;  in  such  a 
case,  even  though  there  be  a  bond  to  perform  the  covenant, 
the  portions  are  not  in  any  event  payable  out  of  the  per- 
sonal  estate.  A  mortgage  debt  (except  in  such  cases  as  are 
mentioned  in  the  next  two  paragiuphs)  whether  the  lands 
in  mortgage  devolve  upon  the  heir-at-law,  or  upon  a  general 
devisee,  or  upon  a  particular  devisee,  is  not  considered  as 
in  its  own  nature  real,  but  is  primarily  payable  out  of  the 
general  personal  estate  of  the  testator,  where  it  is  not  made 
payable  by  a  devisee.  Where  the  mortgaged  estate  is 
devised  cum  onere,  it  is  payable  by  the  devisee.  But  the 
expression  "  subject  to  the  mortgage,"  in  the  devise  of  a 
mortgaged  estate,  may  sometimes  be  only  descriptive  of 
the  estate,  and  not  expressive  of  an  intent  that  the  devise 
is  made  cum  onere  (g). 

3.  Where  the  debt  was  not  contracted  by  the  person  s.  orwai 
who  died  last  seised  or  entitled,  but  by  some  other  person  tract«dby 

./  X  thepcraou 

from  whom  he  took  it  by  descent  or  devise,  or  by  some  Jjt  MiSd 
other  person  from  whom  he  purchased  it,  or  from  whom  «^^"*«d 

(/)  1  Hop.  Leg.  bj  White,  671 ;  Jarm.  Wills,  2nd  ed.  584.    On  this 

2  Jarm.  Wills,  2nd  ed.  548,  567 — 9.  subject)  see  Jenkinton  y.  ffarcouti, 

(g)  2  Spence's  Eq.  Jnr.  819  ;  1  Kay,  688  ;  Bond  v.  England,  2  K.  & 

Rpp.  Leg.  by  White,  781—2;  11  J.  44;    Tawntend  v.    Moatyn,  26 

Jarm.  &  Byth.  by  Sweet,  797,  n.  (a) ;  Beay,  72  ;  Lady  Langdtdc  t.  Briggs, 

Coote  Mortg.  8rd  ed.  850,  452, 2  ;  8  D.  M.  &  G.  891. 
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p».  m.  T.i.  his  vendor  derived  it    Thus,  where  a  mortgage  is  created 

vB«  9f  ft>  Z> 

by  an  ancestor,  and  the  mortgaged  estate  descends  upon 

the  heir,  there,  although  the  heir  shoiUd  enter  into  a  col- 
lateral contract  or  covenant,  or  give  security  for  payment 
of  the  moi-tgage,  yet  his  personal  estate  would  not  be 
liable  to  be  charged,  in  favour  of  any  person  who  should 
derive  title  by  descent  under  him  to  the  mortgaged  pre- 
mises, subject  to  the  mortgage  But  it  is  different  if  the 
heir  or  devisee  or  purchaser  has  done  anything  which 
raises  a  new  and  independent  contract  between  him  and 
the  mortgagee,  unless  it  be  simply  for  the  purpose  of 
paying  off  the  debts  or  legacies  of  the  original  mortgagor, 
as  such,  or  has  in  any  other  way  made  the  debt  his 
own  (A). 

4.  In  certain       4  By  the  stat.  17  &  18  Vict,  c  113,  it  is  enacted,  that, 

cases  of  !i 

S^S/to°*  "  when  any  person  shall,  after  the  31st  day  of  December, 
mSrtiago  1854,  die  seised  of  or  entitled  to  any  estate  or  interest  in 
after  Dec.  81,  ^^^  j^^^j  ^^  ^^^^^  hereditaments  which  shall  at  the  time  of 

his  death  be  charged  with  the  payment  of  any  sum  or 
sums  of  money  by  way  of  mortgage,  and  such  person 
shall  not,  by  his  will  or  deed  or  other  document,  have  sig- 
nified any  contrary  or  other  intention,  the  heir  or  devisee 
to  whom  such  land  or  hereditaments  shall  descend  or  be 
devised,  shall  not  be  entitled  to  have  the  mortgage  debt 
discharged  or  satisfied  out  of  the  personal  estate  or  any 
other  real  estate  of  such  person,  but  the  land  or  heredita- 
ments so  charged  shall,  as  between  the  different  persons 
claiming  through  or  under  the  deceased  person,  be  primarily 
liable  to  the  payment  of  all  mortgage  debts  with  which 
the  same  shall  be  charged,  every  part  thereof,  according  to 

(A)  Story's  £q.  Jar.  §  671— 576,  742  ;  2  Jsrm.  Wills,  2nd  ed.  586, 

1003 ;  2  Spence'a  Eq.  Jur.  8S4-*  589 ;  Swainson  t.  SwUmon^  6  D.  H. 

836,    898,  894,  819,  824  ;   Coote  &  G.  648 ;  TowMewi  r.  Mottyn^  26 

Mortg.  8rd  ed.  453,  478,  479,  481 ;  Bear.  72  ;  Ion  t.  AshUm,  28  Beav.  - 

1  Bop.  Leg.  by  White,  785,  789,  879;  Bt^  ▼.  Boga.  84  Bear.  134. 
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its  value,  bearing  a  proportionate  part  of  the  mortgage  ^'J^'^'2^ 

debts  charged  on  the  whole  thereof :  Provided  always,  that  

nothing  herein  contained  shall  affect  or  diminish  any  right 
of  the  mortgagee  on  such  lands  or  hereditaments  to  obtain 
full  payment  or  satisfaction  of  his  mortgage  debt,  either 
out  of  the  personal  estate  of  the  person  so  dying  as  afore- 
said or  otherwise :  Provided  also,  that  nothing  herein  con- 
tained shall  affect  the  rights  of  any  person  claiming  under 
or  by  virtue  of  any  will,  deed,  or  document  already  made 
or  to  be  made  before  the  1st  of  January,  1855." 

An  equitable  mortgage  by  deposit  and  memorandum  is 
within  this  Act  (t).  In  Piper  v.  Piper  (k),  it  was  held 
that  this  Act  extends  to  copyholds ;  and  that  the  heir  of 
an  intestate,  who,  before  the  1st  January,  1855,  executed 
a  mortgage,  reserving  the  equity  of  redemption  to  himself 
and  his  heirs,  is  not  within  the  saving  clause  in  the  Act,  as 
the  heir  claims  by  descent 

By  the  stat.  30  &  31  Vict.  c.  69,  it  is  enacted,  that,  "  in 
the  construction  of  the  will  of  any  person  who  may  die  after 
the  31st  day  of  December,  1867,  a  general  direction  that 
the  debts  or  that  all  the  debts  of  the  testator  shall  be  paid 
out  of  his  personal  estate  shall  not  be  deemed  to  be  a 
declaration  of  an  intention  contrary  to  or  other  than  the 
rule  established  by  the  said  Act  (17  &  18  Vict.  c.  113), 
unless  such  contrary  or  other  intention  shall  be  farther 
declared  by  words  expressly  or  by  necessary  implication 
referring  to  all  or  some  of  the  testator's  debts  or  debt 
charged  by  way  of  mortgage  on  any  part  of  his  real 
estate"  (s.  1.)  And  that  "in  the  construction  of  the  said 
Act,  17  &  18  Vict.  c.  113,  and  of  this  Act  (30  &  31  Vict 
c.  69),  the  word  'mortgage'  shall  be  deemed  to  extend  to 
any  lien  for  unpaid  purchase  money  upon  any  lands  or 
hereditaments  purchased  by  a  testator." 

(t)  Pembroke  y,  Fricndf  1  Jolms,         {Je)  1  Johns.  &  Hem.  91. 
&  Hem.  182. 
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Pf.HLT.  1,       Property  specifically  bequeathed  is  not  discharged  from 
its  liability  to  the  testator's  creditors,  by  the  circumstances 

LiabiUtyof  "^ 

pn>i>^       that  there  has  come  to  the  hands  of  the  executor  personal 
beqneauied.    property  of  the  testator  not  specifically  bequeathed,  more 
than  suflBlcient  to  pay  his  debts  and  funeral  and  testamen- 
tary expenses,  and  that  the  specifically  bequeathed  pro- 
perty has  been  made  over  by  the  executor  to  the  specific 
legatee,  whatever  may  be  the  rights  of  the  specific  legatee 
as  regards  the  executor  or  the  residuary  legatee  (l). 
atemp^         Where  assets  consisting  of  personalty  which  could  be 
insattiAfflent.  identified  are  settled  bonft  fide  upon  marriage,  they  cease 
to  be  liable  to  subsequently  accruing  claims  in  respect  of 
breach  of  covenants  entered  into  by  the  testator,  but  of 
which  the  parties  to  the  settlement  had  no  notice,  when 
they  executed  it  (m). 


III.  The  Order  of  Satisfaction  of  different  Claims. 

Order  of  In  the  Order  of  satisfaction,  if  the  personal  estate  of  the 

deceased  is  not  suflBcient  for  all  purposes  creditors  are  pre- 
ferred to  legatees;  because  it  is  to  be  presimied  that  a 
testator  means  to  be  just,  by  desiring  his  debts  to  be  paid, 
before  he  is  generous  ;  and  the  personal  estate,  as  we  have 
seen,  is  the  natural  fund  for  the  payment  of  debts.  And 
the  payee  of  a  promissory  note,  made  in  renewal  of  a  pre- 
vious note,  for  which  there  was  no  consideration,  is  entitled 
to  payment  out  of  the  assets  of  the  maker,  in  priority  to 
legatees ;  at  least  where  he  and  his  executors  have  paid 
interest  on  the  notes,  and  the  second  note  was  given  in 
compromise  of  a  dispute  respecting  the  first  note  (ti). 
Again,  specific  legatees  are  preferred  to  the  heir ;  because 
the  heir,  instead  of  being  expressly  an  object  of  the  testa- 

(Q  Davus  y.  NicoUon,  2  D.  &  J.      &  J.  566. 
698.  (n)  Ihmon  v.  Kearicn^  3  Sxn.  k 

(m)  DUhe9  v.  Sroadmead^  2  D.  F.      0. 186. 
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tor's regard,  like  the  specific  legatee,  only  takes  by  act  of  ^-  in*  V' 

law.     Specific  legatees  are  also  preferred  to  the  devisee  of 

the  real  estate  charged  with  specialties  or  with  the  pay- 
ments of  debts,  and  to  residuary  devisees  of  real  estate. 
But  general  pecuniary  legatees  are  not  preferred  to  resi- 
duary devisees  of  real  estate.  Nor  are  specific  devisees  of 
land,  not  charged  with  specialties  or  with  the  payment  of 
debts,  preferred  to  specific  legatees ;  but  upon  failure  of 
the  general  personal  estate,  the  specific  devisees  and  specific 
legatees  shall  each,  according  to  the  proportionate  value  of 
the  benefits  conferred  on  each,  contribute  to  the  payment 
of  specialty  debts.  If  a  particular  portion  of  the  personal 
estate  is  bequeathed,  subject  to  the  payment  of  debts  and 
legacies,  there,  as  between  the  legatees,  the  residuary  per- 
sonal estate  is  exonerated,  if  there  is  a  residuary  bequest, 
but  not  where  there  is  no  gift  of  the  residue  (o).  As 
between  a  devisee  of  a  mortgaged  fee  simple  estate  and  a 
specific  legatee  of  personalty,  the  devisee  shall  not  have 
his  mortgage  paid  by  the  specific  legatee,  but  shall  take 
the  mortgaged  estate  cum  onera  A  fortiori,  a  specific 
legatee  of  a  mortgaged  leasehold  shall  not  have  the  mort- 
gage wholly  or  partly  paid  off  by  specific  legatees  of  other 
leaseholds  (p).  Subject  to  the  stat.  17  Vict.  c.  113  (q),  the 
devisee  of  mortgaged  premises  is  preferred  to  the  heir  at 
law  of  descended  estates  ;  because  the  devisee  is  evidently 
an  object  of  the  testator's  bounty,  whereas  the  heir  at  law 
is  not  And,  k  fortiori,  the  devisee  of  premises  not  mort- 
gaged is  preferred  to  the  heir  at  law.  In  case  unincum- 
bered lands  and  mortgaged  lands  are  both  specifically 
devised,  but  expressly  after  payment  of  all  the  debts,  they 
are  to  contribute  proportionately  in  discharge  of  the  mort- 
gage, except  so  far  as  the  stat.  17  Vict.  c.  113  applies. 

(o)  2   Spence's    £q.   Jar.    343  ;      Jarm.  WUls.  2nd  ed.  535. 
Coote  Mortg.  8rd  ed.  474—5.  (q)  Snpra,  p.  516. 

(p)  2  Spence's  Eq.  Jar.  888 ;  2, 
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^CB^^'t'  ^^^^  ^^®  equities  of  the   legatees    and    devisees  are 

equal,  the  Court  remains  neuter,  and  suffers  the  law  to 

prevail  (r). 

But,  subject  to  the  stat.  17  Vict.  c.  113,  where  the  per- 
sonal assets  are  sufficient  to  pay  all  the  debts  and  legacies 
and  other  charges,  there  the  heir  at  law  or  the  devisee, 
who  has  been  compelled  to  pay  any  debt  or  incumbrance 
of  his  ancestor  or  testator,  binding  on  him,  is  entitled 
(unless  there  is  some  other  equity  which  repels  the  claim) 
to  have  the  debt  paid  out  of  the  personal  assets,  in  pre- 
ference to  the  residuary  legatees  or  distributees  (s),  because 
such  charges  are  primarily  payable  out  of  personal  estate  : 
and  lands  devised  for  or  subject  to  the  payment  of  debts 
are  also  liable  to  discharge  a  mortgage,  in  favour  of  the 
heir  or  devisee  to  whom  the  mortgaged  lands  may  belong, 
unless  the  mortgaged  lands  are  really  devised  cum  onere  (f). 
The  assignee  for  value  of  an  equitable  interest  in  the 
money  payable  under  a  voluntary  bond,  is  entitled  to  rank 
as  a  specialty  creditor  for  value  against  the  assets  of  the 
obligor  (u). 

IV.  MarsJiallhig  of  Assets. 

Marshalling  There  are  many  cases  in  which  parties,  whose  right  at 
law  is  confined  to  one  fund,  would  fail  to  obtain  satisfac- 
tion of  their  just  claims,  if  left  to  the  course  of  law,  but 
are  enabled  to  obtain  full  satisfaction  thereof  by  means  of 
a  particular  adjustment  effected  by  Courts  of  equity,  termed 
the  marshalling  of  assets.  This  may  be  defined  to  be,  such 
arrangement  of  the  different  funds  of  the  same  person  as 
may  satisfy  every  claim,  so  fai*  as,  without  injustice,  such 

(r)  See  Story's  Eq.  Jur.  §  671 ;  2  Spence's  Eq.  Jnr.  822 ;  Coote  Mort^. 

Spence's  Eq.  Jur.  822,  832,  839  ;  Srd  ed.  471. 
Coote  Mortg.  8rd  ed.  472.  («)  Payne  t.  Mcriimer^  4  D.  &  J. 

(»)  Story's  Eq.  Jur.  §  671.  447. 

\t)  Stoiy'B  Eq.  Jur.  §   571 ;   2  . 


OF  ASSETS.  523 

assets  can  be  appKed  in  satisfaction  thereof,  notwithstand-  »;.  ni.  t.  i, 

UH»  8)  s.  2. 

ing  the  claims  of  particular  individuals  to  prior  satisfaction  

out  of  some  one  or  more  of  those  funds  («).  So  that  if 
there  are  two  or  more  different  kiuds  of  funds  of  the  same 
person,  and  at  law  one  claimant  can  have  recourse  to  either 
of  those  funds,  while  another  is  confined  to  one  of  bhem, 
the  former  shaU  either  be  compeUed  to  seek  satisfaction 
out  of  that  fund  to  which  the  latter  cannot  resort,  so  far 
as  it  will  extend,  or  the  latter  shall  receive  compensation 
out  of  that  fund,  in  proportion  to  the  amount  which  the 
former  has  unnecessarily  taken  from  that  which  formed  the 
only  source  of  payment  for  the  latter  (y). 

This  plan  is  adopted  as  against  mortgagees  and  other  ManOuaiiM 
creditors  of  the  superior  kind,  in  favour  not  only  of  other  2f?^{°"oJ' 
mortgagees  and  creditors  of  the  superior  kind,  but  also  of  fe^^orof 
creditors  of  an  inferior  rank,  or  of  legatees  (except  resi-  Sr^/tho**** 
duary  legatees,  where  the  residue  is  not  exonerated,  and  deviee 
legatees  whose  legacies  are  given  out  of  a  residue),  or  of  p«t  in  the 
portionists,  or  of  the  heir  at  law,  or  of  a  devisee,  and  as  JJ^JJJJ  ^ 
against  simple  contract  creditors,  in  favour  of  legatees  (z),  ba?So?3r' 
and  as  against  a  person  who  became  surety  for  a  mortgagor  rS^State 
on  the  occasion  of  a  first  mortgage,  in  favour  of  a  second  gaged, 
mortgagee  (a).    Thus,  legatees,  with  the  above  exceptions, 
are  permitted  to  stand  in  the  place  of  specialty  creditors, 
against  the  real  assets  descended,  or  a  mortgagee  who  has 
exhausted  the  personal  estate,  whether  the  mortgage  lands 
have  descended  to  the  heir  at  law,  or  have  been  devised  to 
a  devisee  who  is  to  take  subject  to  the  mortgage.    And 
where  a  testator  bequeaths  legacies,  and  devises  his  real 
estate  subject  to  payment  of  debts,  and  his  personal  estate 

(x)  SeeStory'sEq. Jur. §  568, 560,  614. 

561 ;  2  Spence'B  Eq.  Jur.  827.  (z)  See  Story's  Eq.  Jar.  §  562— 

(jy)  See  Story's  Eq.  Jur.  §  558  ;  566,  570  ;    2  Spence's  Eq.  Jur.  410, 

560,  562,  563 ;    2  Spence's  Eq.  Jur.  819,  820,  827,  829,  833. 

827;  828 ;  2  Jarm.  Wills,  2nd  ed.  (a)  South  Y.  Blomm^  2  Hem.  ft 

576 ;  Oibwn  y.  Seagrinh  20  Beav.  MIL  457. 
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p».  iiL  T.  1,  ia  exhausted  by  creditors,  the  legatees  are  entitled  to  come 

UH«  Of  B.  2« 

upon  the  real  estate  (&).  But  their  equity  will  not  gene- 
rally prevail  against  a  devisee  of  the  real  estate  not  mort- 
gaged, whether  he  is  a  specific  or  residuary  devisee ;  for, 
between  persons  equally  taking  by  the  bounty  of  the  tes- 
tator, equity  will  not  interfere,  unless  the  testator  has 
clearly  indicated  some  groimd  of  preference  or  priority  of 
the  one  to  or  over  the  other  (c).  And  residuary  legatees, 
where  the  residue  is  not  exonerated,  and  legatees  whose 
legacies  are  given  out  of  a  residue,  have  no  such  equity, 
for  a  residue  of  personal  estate  implies  what  remains  after 

Legtteespnt  Satisfying  the  charges  upon  it  (d).    Upon  the  principle 

In  tbo  plAco 

of  simple       above  mentioned,  in  consequence  of  the  stat  3  &  4  Will.  4, 

oreditocB.       c.  104,  whicli  makes  real  estate  liable  to  simple  contract 

debts,  though  subject  to  a  priority  in  favour  of  specialty 

debts,  legatees  are  permitted  to  stand,  in  regard  to  land 

descended,  in  the  place  of  simple  contract  creditors  who 

have  exhausted  the  personal  estate  so  as  to  prevent  a 

satisfaction  of  the  legacies,  as  they  were  permitted  before 

that  statute,  where  lands  were  subjected  by  the  testator  to 

the  payment  of  all  debts  (e), 

KanhaUing        Where  ouc  person  has  a  charge  on  freehold  and  copyhold 

'nwhow^and   estatc,  and  another  person  a  charge  on  the  freehold  only, 

the  latter  is  entitled  to  require  that  the  former  should 

be  satisfied  out  of  the  copyhold  estate,  so  far  as  it  wiU 

extend  (/). 

Marebniiing       The  samc  marshalling  of  assets  takes  place  as  between 

legAciM        legacies  charged  on  land  and  legacies  not  so  charged  (a). 

cbargvdon  °  r^         n  n       i  ow 

^**iS^ot  80  ^^^*'  ®^^^®  ^^®  ^^^-  ^  ^^'  ^'  ^'  ^"»  legacies  or  bequests  to 
AdSnitra-    charitable  uses,  payable  out  of  real  estate,  or  charged  on 

(b)  Surtees  v.  ParHn,  19  Beav.  (d)  2  Spence'a  Eq.  Jur.  820 

406  ;  Patenon  v.  ScoU,  1  D.  M.  &  (e)  Story's  Eq.    Jur.  §    666  ;  2 

G.  531.  Spence's  Eq.  Jur.  830. 

(c)  Sloiy'B   Eq.   Jur.  §  566 ;  2  (/)  Tidd   y.   Litter,   10   Hare, 
Spenoeli  Eq.  Jur.  820,  829—832 ;  157  ;  3  D.  H.  &  G.  857. 

2  Jarm.   WilLs,  2iid  ed.    672—3.         iff)  Stoo's  Eq.  Jur.  §  666. 
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real  estate,  or  to  arise  fix)m  the  sale  of  real  estate,  are,  i^-  in.  t.  i, 
with  some  exceptions,  utterly  void  (A)  :  and  equity  has  in  ^^  ^^  ^^ 
some  modern  cases  refused  to  marshal  the  assets  in  favour  ^SSitabie 
of  any  charitable  bequests,  when  given,  either  directly  or  ^•ff**'*^ 
by  way  of  trust,  out  of  a  mixed  fund  of  real  and  personal 
estate.  Instead  of  directing  the  debts  and  the  other  legacies 
to  be  paid  out  of  the  realty,  and  reserving  the  personalty 
for  the  charitable  bequests,  the  charity  legacies  have 
been  considered  as  intended  to  be  charged  on  the  personal 
estate  and  the  proceeds  of  real  estate  proportionately,  like 
other  legacies,  as  if  no  legal  objection  existed  to  applying 
the  proceeds  of  the  real  estate  to  the  charitable  bequests ; 
and  as  charity  legacies  cannot  legally  be  charged  on  the 
proceeds  of  real  estate,  they  have  been  held  to  fail  as  to 
that  proportion  which  would  have  to  come  out  of  the  pro- 
ceeds  of  the  real  estate  (t).  In  this  instance,  not  only  has 
the  principle  of  favour  to  charities  been  discarded,  but  the 
Courts  have,  very  improperly  (as  the  writer  humbly  sub- 
mits), acted  upon  a  diametrically  opposite  principle.  A 
testator  has  the  power  of  directing  the  charity  legacies  to 
be  paid  out  of  the  pure  persontdty,  and  the  debts  and  pri- 
vate legacies  out  of  the  mixed  personalty  (k).  And  where 
a  testator  expressly  directs  charity  legacies  to  be  paid  ex- 
clusively out  of  his  piu:e  personalty,  and  the  personalty 
savouring  of  realty  is  sufl&cient  for  the  payment  of 
legacies  to  individuals,  and  though  the  will  does  not  throw 
the  legacies  to  individuals  upon  the  personalty  savouring 
of  realty,  yet  it  does  not  purport  to  make  those  legacies 
payable  at  all  out  of  the  pure  personalty,  but  gives  them 


(h)  Story's  Eq.  Jar.  §  569.    See  (k)  See  Lord    Langdale's   judg- 

Bopra^  p.  285 — 295.  xnent  in  the  Philanthropic  Society  t. 

(i)  See  Story's  Eq.  Jur.  §  569,  Kemp.  4  Beav.  581,  and  JRobinson  v. 

1180  ;  2  Spence'sEq.  Jar.  238,  285  ;  Oddard,  8  Mac.  &  Gord.  785  ;  and 

Brook  V.  BadUy^  L.  R.  8  Ch.  Ap.  remarks  of  V.-C.  SUtaH,  in  Jauncey 

672, 675.  V.  AU.Qen,^  8  Gif.  819,  820. 
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without  reference  to  any  particular  fund,  and  the  pure 
personalty  is  not  sufficient  or  only  sufficient  for  the  pay- 
ment of  the  charity  legacies ;  the  legacies  to  individuals 
are  to  be  paid  out  of  the  personalty  savouring  of  realty,  so 
as  to  leave  the  pure  personalty  for  the  payment  of  the 
charity  legacies  (I).  But  even  in  the  absence  of  such  an 
express  adjustment,  the  writer  conceives  that  the  Courts 
ought  to  have  imputed  to  testators  an  intention  that  the 
charity  legacies  should  be  paid  out  of  that  fund  alone  out 
of  which  they  lawfully  might  be  paid. 

Where  a  testator  directs  charity  legacies  to  be  paid  out 
of  pure  personalty  in  precedence  of  other  legacies,  but  is 
silent  as  to  the  fund  for  payment  of  debts,  there,  though 
the  pure  personalty  be  insufficient  to  pay  all  the  charity 
legacies,  yet  the  debts  and  funeral  and  testamentary  ex- 
penses and  the  cost«  of  the  suit  will  be  payable  in  the 
first  instance  out  of  the  pure  personalty  and  the  mixed 
personalty  rateably,  according  to  their  relative  values  (m). 

Marshalling  of  assets  takes  place  as  between  simple 
contract  creditors  and  a  vendor  of  real  estate,  in  respect 
of  bis  lien  for  his  unpaid  purchase  money  (w).  And  as 
against  an  heir  taking  an  estate  purchased,  legatees  are 
entitled  to  have  the  assets  marshalled  so  as  to  give  them 
the  benefit  of  the  vendor's  lien  (o).  And  it  has  been  held 
by  Sir  J.  Eomilly,  M.R,  that  this  doctrine  applies  as 
against  a  devisee  taking  the  purchased  estate  (p). 

On  analogous  grounds,  if  a  specific  legacy  has  been 
pledged  or  incumbered  with  mortgages  or  other  charges 
by  the  testator,  the  specific  legatee  is  entitled  to  have  his 


(I)  Robinson  T.  Oddard^  8  Mac.  & 
Ctord.  735, 747;  Beaumonty.  OliveirOf 
I*.  K.  6  Eq.  534 ;  4  Ch.  Ap.  809. 

(w)  Tempest  v.  Tempest,  7  D.  M. 
&  G.  740. 

(»)  Story's  Eq.  Jur.  §  664  a. 

W  Speace's  Eq.    Jur.    838  j   2 


Jarm.  WiUs.  2n(i  cd.  674. 

ip)  Birds  T.  Ashep,  24  Bear.  618. 
Lord  Lilford  r,  Powys  Keck,  L.  R. 
1  Eq.  347.  But  see  2  Sp.  Eq.  Jur. 
833;  Wyike  v.  Eenniker,  2  My. 
&  K.  685. 
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legacy  redeemed  or  exonerated ;  and  if  the  executor  fails  ^-  '?•  \h 

to  perform  that  duty,  the  specific  legatee  is  entitled  to  

compensation  out  of  the  general  assets  (g). 


V.  TTie  Mode  of  Distribution  of  the  Personal  Estate  of  an 
Intestate  among  his  or  her  Family  or  Relatives,  by  the 
General  Law. 

Persons  claiming  property  as  next  of  kin  to  an  intestate, 
and  showing  their  kindred,  are  entitled,  in  the  absence  of 
evidence  that  a  person  now  dead  and  nearer  of  kin  to  the 
intestate,  survived  him.  The  onus  rests  on  those  claiming 
through  a  deceased  nearer  of  kin  to  the  intestate,  to  show 
that  such  deceased  survived  the  intestate  (r). 

Where  an  intestate  was  domiciled  abroad,  the  distribu-  iaw  of 

domicile 

tion  of  his  chattels  personal  is  according  to  the  law  of  the  foUowod, 
country  where  he  was    domiciled  at  the    time    of   his 
death  (s).    But  where  the  intestate  was  domiciled  in  this 
country,  the  mode  of  distribution,  by  the  general  law,  is 
this  : — 

I.  On  the  death  of  the  wife,  her  effects  shall  go  to  the  nistribntion 

^  on  death  of 

husband,  according  to  the  common  law  (t).  ^«- 

II.  On  the  death  of  the  husband,  the  surplus,  after  pay-  nistribntion 

-^    "       on  death  of 

ment  of  funeral  and  testamentary  expenses,  shaU,  after  i»«i>«<J- 
the  expiration  of  one  year  from  the  intestate's  death,  be 
distributed  according  to  the  statute  22  &  23  Car.  2,  c.  10, 
explained  by  29  Car.  2,  c.  31,  s.  25,  in  the  following  man* 
ner : — 

1.  If  there  is  no  widow,  the  whole  shall  go  to  the  descen- 
dants, whether  children  or  more  remote  issue,  and  whether 

(q)  Story's  Eq.  Jur.  §  566  a  ;  2         (»)  Wmg.  Exors.  4tli  ed.  1301;  1 

Spence*8  Eq.    Jur.  774  ;    2  Jarm.  Jann.  Wills,  2nd  ed.  2 — 10. 
Wills,  2nd  ed.  532.  (0  2  Bl.Com.  515 ;  Wms.  Ezore, 

(r)  In  re  Greenes  Settlement,  L.  B.  4th  ed.  1276. 
1  £q.  288. 
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j^.  III.  T.  1,  lx)m  in  the  father's  lifetime  or  not,  without  any  distinction 

as  to  sex  or  the  half  blood,  or,  if  but  one  descendant,  to 

that  one.  And  if  ell  the  descendants  are  related  to  the 
intestate  in  the  same  degree,  they  shall  take  per  capita  (u) : 
but  if  they  are  related  to  him  in  diflFerent  degrees,  they 
shall  take  per  stirpes  (x) :  so  that  if  the  intestate  has  left 
no  surviving  descendants  but  grandchildren,  whether  by 
one  child  or  several,  all  such  grandchildren  will  take  equal 
shares  :  but  if  any  of  his  children  are  living,  all  the  grand- 
children by  the  same  parent  deceased  shall  take  together, 
and  divide  equally,  among  themselves,  that  share  only 
which  would  have  fallen  to  their  parent,  if  living. 

2.  If  there  is  a  widow,  and  her  claim  is  not  barred  by  a 
settlement  before  marriage,  one  third  shall  go  to  her,  and 
two  thirds  to  the  descendants  or  sole  descendant  in  the 
manner  above  mentioned  (y). 

3.  If  there  is  a  widow,  whose  claim  is  not  barred  by 
settlement  before  marriage,  but  there  are  no  descendants, 
one  moiety  shall  go  to  the  widow,  and  the  other  moiety  to 
all  the  next  of  kin  per  capita  (z), 

4.  If  there  is  a  widow,  but  there  are  no  descendants  and 
no  next  of  kin,  one  moiety  shall  go  to  her,  and  the  other 
moiety  to  the  Crown  (a). 

5.  If  there  is  no  widow,  and  there  are  no  descendants, 
the  whole  shall  go  to  the  next  of  kin  per  capita  (J). 

6.  If  there  is  no  widow,  and  there  are  no  descendants 
and  no  next  of  kin,  the  whole  shall  go  to  the  Crown. 

Hdwnfxfcof       For  the  purpose  of  ascertaining  who  is  nearest  of  kin  or 

aacertainoJ.    of  blood  with  reference  to  personal  estate  exclusively,  the 

civil  law  mode  of  computing  the  degrees  of  relationship  is 

(tt)  Wms.  Exon.  4th  ed.  1284.  (z)  2  Bl.  Com.  515 ;  Wms.  Ezora. 

But  see  Burton,  §  1402—8.  4th  ed.  1277—8. 

(x)  Wms.  Exors.  4th ed.  1284—5;  (a)  Catfe  y.  ScherU,  8  Sim.  214  ; 

Burton,  §  1402.  Wms.  Tjx^cm.  4th  ed.  1278. 

(y)  2  Bl.  Com.  515  $  Wms.  Exors.  (5)  2  Bl.  Com.  515 ;  Wms.  Exors. 

4th  ed.  1277--8.  4tli  ed.  1292. 


'f%^W^ 


OF  DISTRIBUTION.  529 

adopted  (c).     And  there  is  no  preference  between  those  on  ^.jn.T.i, 

the  side  of  the  father  and  those  on  the  side  of  the  mother,  

or  between  the  whole  blood  and  the  half;  all  in  equal 
degree  taking  together  (d). 

As  regards  the  next  of  kin  there  are  three  exceptions  :  where 

(1).  If  the  father  is  dead,  but  the  mother  is  living,  though  not 

^  ^  next  of  kin, 

though  she  is  the  next  of  kin,  yet  each  of  the  intestate's  ^SJ*25»i^ 
brothers  and  sisters  or  their  children,  but  not  remoter  issue,  ^Jjjj®"®' 
shall  take  an  equfd  share  with  her  under  the  statute  1  Jac' 
2,  c.  17  (e). 

(2).  When  there  are  surviving  brothers  and  sisters  of 
the  intestate  who  are  the  only  next  of  kin,  they  shall  not 
take  the  entirety,  or,  in  case  there  is  a  widow,  the  whole 
of  the  moiety,  to  the  exclusion  of  the  child  or  children 
of  any  deceased  brother  or  sister;  but  such  child  or 
children  shall  take  the  share  which  would  have  fallen 
to  his,  her,  or  theii*  parent,  if  living.  But  the  right  of 
representation  among  collaterals  does  not  extend  to  any 
other  case  (/). 

(3).  Grandfathers  and  grandmothers,  though  they  are  in 
the  second  degree,  as  well  as  brothers  and  sisters,  shall  be 
excluded  by  a  brother  or  sister  (g). 

And  with  regard  to  the  shares  of  the  children,  it  must  be  Adranco- 
observed  that  no  child  of  the  intestate  for  whom  he  has  in 
his  lifetime  made  any  provision  in  lands,  except  his  heir  at 
law,  and  no  child  for  whom  he  has  made  any  pecuniary 
provision,  shall  have  any  part  in  the  residue,  if  such  provi- 
sion was  equal  to  the  distributive  shares  of  the  other  chil- 
dren ;  but  if  such  provision  was  not  equivalent  tliereto, 
then  the  child  for  whom  it  was  made,  or  the  representatives 

(c)  2  Bl.  Com.  515  ;  Wms.  Ezors.       4th  ed.  1298—5;  Barton,  §  1409. 
4th  ed.  345  ;  Burton,  §  1409  ;  Cooper         (/)  2  Bl.  Com.  515  ;  Wms.  Ezors. 
V.  Denison,  13  Sim.  ^90.  1299;  Burton,  §  1411,  n. 

(d)  Wms.  Exors,  4th  ed.  348,  (ff)  Wms.  Exors.  4th  cd.  1296  ; 
1292, 1297.                                            see  Burton  §  1410. 

(0  Bl.  Com.  516 ;  Wms.  Exors. 

X  u 
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15.  ra.  T.  1,  of  such  child,  shall  receive  as  much  of  the  residue  as  will 

Cb.  8,  8. 2. 

make  it  equivalent  thereto  (A). 


VI.  The  Mode  of  Distribution  of  the  Personal  Estate  of  an 
Intestate  aifiiong  his  or  her  Family  or  Relatives^  by  the 
Customs  of  London  and  York. 

By  the  old  law,  if  an  intestate,  who  was  a  freeman  of  the 
city  of  London,  or  an  inhabitant  of  the  province  of  York 
(except  the  diocese  of  Chester),  or  of  some  parts  of  Wales, 
left  a  widow  and  children,  one  third  of  his  personalty  be- 
longed to  the  widow,  one  third  to  the  children,  and  one 
third  to  the  administrator.  If  he  left  a  widow  but  no 
children,  or  children  but  no  widow,  the  widow  in  the 
first  case,  and  the  children  in  the  second,  took  one 
moiety,  and  the  administrator  the  other  moiety.  If  he  left 
neither  widow  nor  children,  the  whole  passed  to  the  ad- 
ministrator. 

The  part  which  passed  to  the  administrator,  and  which 
was  called  "  the  dead  man's  part,"  might  formerly  be  ap- 
plied by  the  administrator  to  his  own  use,  but  since  the 
stat.  1  Jac.  2,  c.  17,  it  was  distributable  in  the  same  manner 
as  intestates'  eflfects  by  the  general  law. 

As  to  the  wife's  customary  part,  a  settlement  of  perso- 
nalty on  her  before  marriage  will  ordinarily  be  presumed  to 
be  and  will  operate  as  a  bar  of  such  customary  part ;  and 
of  course  a  jointure  of  land  before  marriage,  in  bar  of  her 
customary  part,  would  have  the  same  effect.  But  in  both 
cases,  though  the  customary  distribution  was  made  in  the 
same  manner  as  if  there  were  no  widow,  yet  she  had  her 
share  of  the  administrator's  part  tmder  the  statute,  unless 
barred  by  special  agreement.    And  before  any  division  was 


(h)  Burton,  §  1404—1407  ;  Wms.      Boyd  v.  Boyd,  L,  R,  4  Eq.  Cas. 
Exors.  4Ui  ed.  1285—1292.     See      805. 
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made  according  to  the  custom,  a  deduction  was  to  be  made  ^'J^^'^l* 
of  the  widow's  apparel,  and  of  the  furniture  of  her  bed- 
chamber  (which  in  London  was  called  the  widoVs  cham- 
ber), or  £50  in  lieu  of  it,  if  her  husband's  estate  exceeded 
in  value  £2000. 

There  was  the  same  rule  for  equalization  of  the  shares  of 
the  children,  in  the  case  of  pecuniary  advancements,  as  in 
corresponding  cases  under  the  general  law.  But  in  London 
an  advancement  out  of  real  estate  was  not  taken  into  ac- 
count ;  while  in  the  province  of  York,  the  heir  at  common 
law  who  inherited  any  land  in  fee,  or  in  tail,  however  in- 
considerable, in  possession  or  reversion,  was  excluded  from 
any  filial  portion  or  reasonable  part  (t). 

The  custom  of  London  adhered  to  the  person,  though 
resident  in  the  country,  or  though  his  property  were  situate 
in  the  country.  But  the  custom  of  York  was  confined  to 
persons  whose  fixed  and  principal  residence  was  within  the 
province  at  the  time  of  their  decease. 

By  the  custom  of  London,  the  grandchildren  or  more 
remote  issue  took  none  of  the  customary  part.  And  where 
there  was  more  than  one  child,  the  orphanage  part  of  the 
children  was  not  fully  vested  in  them  till  twenty-one  :  for, 
if  they  died  before  that  age,  their  orphanage  part  survived 
to  the  other  children. 

By  the  custom  of  London,  terms  for  years  attendant  on 
the  inheritance  were  not  assets  within  the  custom.  And, 
ordinarily,  leases  were  not  assets  within  the  custom  of  the 
province  of  York ;  though  they  were  so  by  the  special 
custom  of  some  places  within  the  province  (k). 

Where  a  freeman  of  the  city  of  London  made  a  bequest 
on  trusts  which  faUed  for  remoteness,  the  property  com- 
prised in  the  bequest  became  distributable  according  to  the 


(0  See   2  BL  Com.  618—620;  (^)  Wins.  Exors.  4th  ed.  1329. 

Wms.  Ezors.  4tli  ed.  1309—1328. 
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estates  of 
intestates  in 
certain 
places  to 


general  law ;  because  by  availing  himself  of  the  statutory 
power  to  make  the  bequest,  he  displaced  the  custom  (/). 
But  where  he  appointed  no  executor,  and  only  made  a 
bequest  for  life  of  a  term,  the  residue  of  the  term  was  dis- 
tributable according  to  the  custom  (m). 

By  the  stat.  19  &  20  Vict.  c.  94,  entitled  "An  Act  for 
the  uniform  administration  of  intestates'  estates,"  special 
customs  of  distribution  are  abolished,  in  the  case  of  all 
persons  dying  on  or  after  the  1st  of  January,  1857,  and  the 
personal  estates  of  all  persons  so  dying  are  to  be  distributed 
according  to  the  rules  of  the  general  law :  "  The  special 
customs  concerning  the  distribution  of  the  personal  estate 
of  intestates  observed  in  the  City  of  London,  or  in  relation 
to  the  citizens  and  freemen  of  such  city,  and  in  the  pro- 
vince of  York,  and  certain  other  places,  shall,  with  refe- 
rence to  all  persons  dying  on  or  after  the  first  day  of  Ja- 
nuary one  thousand  eight  hundred  and  fifty-seven,  wholly 
cease  and  determine,  and  the  distribution  of  the  personal 
estate  of  all  parties  so  dying  shall  take  place  as  if  such 
customs  had  never  existed,  and  as  if  the  rules  for  the 
distribution  of  the  personal  estate  of  intestates  generally 
prevalent  in  the  province  of  Canterbury  had  prev£uled 
throughout  England  and  Wales,  any  law  or  statute  to  the 
contrary  notwithstanding." 


(I)  Pickfard  v,  Browrif  2  E.  &  J. 
426,  482. 


(m)  ChapptU  T.  ffaynetj  4  K  & 
J.  163. 
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TITLE  11. 

OF  ESCHEAT. 

Escheat  is  an  accidental  determination  of  the  tenure  and    ^*^- 


reverting  of  the  land  to  the  original  grantor  or  lord  of  the  jj^.^ 
fee,  by  the  death  of  a  legal  tenant  in  fee,  without  heirs  in- 
heritable to  the  estate  or  any  devisee  or  alienee  to  claim  it, 
or  by  an  attainder  for  treason  or  murder  (a). 

On  an  jescheat,  the  lord  is  in  by  a  title  paramount  and  ^  *»  ^ 
extraneous  to  that  of  the  tenant,  or,  as  it  is  technically  ™°™*- 
termed,  in  the  post :  he  is  in  of  an  estate  from  which  the 
estate  of  the  tenant  was  originally  derived ;  in  contradis- 
tinction to  those  who  derive  their  title  through  or  under 
the  tenant,  and  therefore  are  said  to  be  in  the  per  (b). 

Where  a  person  who  has  only  an  equitable  estate  dies  JJ",^2^ 
without  heirs,  the  estate  does  not  escheat ;  for  neither  the  »*>^  «'»*»• 
Crown  nor  the  lord  can  enter  or  seize  where  there  is  a  legal 
tenant  in  possession ;  the  right  to  the  service  of  the  tenant 
in  possession  being  all  that  the  Crown  or  lord  can  properly 
require.  And  hence  where  a  mortgage  in  fee  is  made,  and 
the  mortgagor  dies  intestate  and  without  heirs,  the  equity 
of  redemption  does  not  escheat,  but  belongs  to  the  mort- 
gagee, subject  to  the  debts  (c). 

By  the  stat  13  &  14  Vict.  c.  60  (which  repeals  the  sututoiy 

ozBinptioiui 

Stat.  11  Geo.  4  &  1  WiU.  4,  c.  60 ;  4  &  5  Will.  4,  c.  23,  from«cheat. 
s.  2 ;  and  1  &  2  Vict.  c.  69,  whereby  similar  provisions 

(a)  Co.  Litt.   13  a.     Before  the  Stepb.  Com.  3rd  ed.  415,  427. 

Btat.  54  Geo.  3,  c.  145,  escheat  was  (&)  Watk.  Cony.  8rd  ed.  by  Prest. 

caused  by  attainder  in  many  cases  94  ;  Co.  Litt.  271  b,  n.  1,  II. 

of  felony.     See  1  Steph.  Com.  8rd  (c)  Beaie  t.  Sifrnondi,  16  Bear, 

ed.  428,  427  ;  2  BL  Com.  24^;  1  406. 
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FABTnL    were  made),  the  Court  of  Chancery  is  empowered  to  make 

an  order  vesting  lands  in  such  person  or  persons,  in  such 

manner,  and  for  such  estate  as  it  shall  direct,  where  a 
trustee  thereof  shall  have  died  intestate,  and  without  an 
heir,  or  shall  have  died,  and  it  shall  not  be  known  who  is 
his  heir  or  devisee  {d),  and  in  certain  cases  where  a  mort- 
gagee has  died  without  having  an  heir,  or  has  died,  and  it 
is  not  known  who  is  his  heir  or  devisee  (e).  And  by  s.  46 
of  the  same  statute,  "no  lands,  stock,  or  chose  in  action 
vested  in  any  person  upon  any  trust  or  by  way  of  mort- 
gage, or  any  profits  thereof,  shall  escheat  or  be  forfeited  to 
her  Majesty,  her  heirs  or  successors,  or  to  any  corporation, 
lord  or  lady  of  a  manor,  or  other  person,  by  reason  of  the 
attainder  or  conviction  for  any  offence  of  such  trustee  or 
mortgagee,  but  shall  remain  in  such  trustee  or  mortgagee, 
or  survive  to  his  or  her  co-trustee,  or  descend  or  vest  in  his 
or  her  representative,  as  if  no  such  attainder  or  conviction 
had  taken  place." 

W^Fg^fl  WAV    J^9 

Mobeat.  Even  where  an  escheat  has  actually  taken  place,  the 

Crown  is  empowered  by  various  statutes  to  waive  the 
right  (/). 

(d)  Sect  15.  Geo.  3,  c.  94 ;   6  Geo.  4,  c.  17 ; 

(e)  Sect.  19.  Stamp's  Index  to  the  Statute  Ijav, 
(/ )  See  89  &  40  Geo.  8,  c.  88,  s.      tit.  "  Trustees." 

12 ;  47  Geo.  8,  sess.  2,  c.  24  ;  59 
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TITLE  III. 


OF  OCCUPANCY. 


Occupancy  is  the  taking  possession  of.  a  thing  which  has    ^^^^gj* 
no  owner. 


Deflniiioii. 

In  the  case  of  a  limitation  of  an  estate  in  tjorporeal  here-  specua 

. .  oocapancy  of 

ditaments  to  a  man  and  his  heirs,  or  to  him  and  the  heirs  eatateapur 

Autre  Tie* 

of  his  body,  for  the  life  of  another,  if  the  grantee  dies  in 
the  lifetime  of  the  cestui  que  vie,  the  heir  or  heir  of  the 
body  of  the  grantee  becomes  entitled  to  the  estate  for  the 
rest  of  the  life  of  the  cestui  que  vie.  In  this  case  he  suc- 
ceeds as  a  special  occupant,  as  having  a  special  exclusive 
right  by  the  terms  of  the  grant  to  occupy  this  quasi  hsere- 
ditas  jacens,  and  not  by  descent  (a).  So  in  the  case  of  a 
limitation  of  corporeal  hereditaments  to  a  person  and  his 
executors  or  administrators,  for  the  life  of  another,  the 
executor  or  administrator  takes  as  a  special  occupant  (&). 
And  it  would  seem  that  the  rules  apply  in  the  case  of 
incorporeal  hereditaments  limited  to  a  person  and  his  heirs 
or  the  heirs  of  his  body,  or  his  executors  or  administrators, 
for  the  life  of  another  (c).  If  an  estate  pur  autre  vie  is 
limited  to  a  man,  his  heirs,  executors,  administrators,  and 
assigns,  it  descends  to  the  heir  as  a  special  occupant,  in 
preference  to  the  executors  (d). 

(a)  2  BL  Com.  259,  260 ;  Burton,  Burton  §  733  ;  and  remarks  of  V.-O. 

§  731—2 ;  Watk.  Conv.  3rd.  ed.  by  Kinderdey  in  Narthen  t.  Oame<iie, 

Pre&.  87,  88 ;  and  remarks  of  V.-O.  4  Drew.  592. 
Kindenley  in  Northen  y.  Cwmegk^  (e)  See  Norihen  v.  Carntgi^^  4 

4  Drew.  590.  Drew.  587,  591—2 

Q>)  Sngd.  Concise  View,  285,  n ;         (cQ  1  Cruise  T.  8,  c.  1,  s.  52. 
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ooisinoii 
ooeapADcyof 

■UChMUftM 

eziitod. 


on  the 
sabject. 


There  may  be  a  special  occupant  of  an  equitable  estate 
pur  autre  vie  (e). 

By  the  common  law,  where  an  estate  in  coi-poreal  here- 
ditaments of  freehold  tenure  was  granted  to  a  person 
(without  mentioning  his  heirs,  executors,  or  administra- 
tors) for  the  Ufe  of  another,  if  the  grantee  died  during  the 
lifetime  of  the  cestui  que  vie,  he  who  first  entered  might 
lawfully  retain  possession,  so  long  as  cestui  que  vie  lived, 
by  riglit  of  common  occupancy  (/).  But,  if  an  estate  pur 
autre  vie,  in  corporeal  hereditaments  of  freehold  tenure, 
were  granted  to  a  person,  without  naming  his  heirs,  execu- 
tors, or  administrators,  and  the  grantee  assigned  to  a  person 
and  Ilia  heirs,  the  title  by  common  occupancy  was  pre- 
cluded ig).  And  by  the  Statute  of  Frauds,  29  Car.  2,  c.  3, 
s.  12,  it  was  enacted,  "  that  any  estate  pur  autre  vie  shall 
be  devisable  by  a  will  in  writing  signed  by  the  party  so 
devising  the  same,  or  by  some  other  person  in  his  presence 
and  by  his  express  directions,  attested  and  subscribed  in 
the  presence  of  the  devisor  by  three  or  more  witnesses. 
And  if  no  such  devise  thereof  be  made,  the  same  shall  be 
chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him 
by  reason  of  a  special  occupancy,  as  assets  by  descent,  as 
in  case  of  lands  in  fee  simple  :  and  in  case  there  shall  be 
no  special  occupant  thereof,  it  shall  go  to  the  executors  or 
administrators  of  the  party  that  had  the  estate  thereof  by 
virtue  of  the  grant,  and  shall  be  assets  in  their  hands."  By 
stat.  14  Geo.  2,  c.  20,  s.  9,  estates  pur  autre  vie  of  which 
there  was  no  special  occupant,  and  which  had  not  been 
devised  according  to  the  Statute  of  Frauds,  were  directed 
to  "  be  applied  and  distributed  in  the  same  manner  as  the 
personal  estate  of  the  testator  or  intestate "  (A).    These 


(e)  Reynoldt  v.  Wright,  29  Beav 
590. 

(/)  2  Bl.  Com.  258, 260  ;  Co.  Litt. 
41  b ;  Burton,  §  780,  733. 


(^)  Barton,  §  731. 
{h)  Barton,  §  U17  ;   Co.  Litt.  41 
b,  (6). 
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enactments  are  repealed  by  the  stat.  1  Vict.  c.  26,  s.  2  ;  but    J^^^^ 

by  s.  3,  it  is  enacted,  that  the  power  of  testamentary  dis-  

position  thereby  given  shall  extend  "  to  estates  par  autre 
vie,  whether  there  shall  or  shall  not  be  any  special  occu- 
pant thereof,  and  whether  the  same  shall  be  freehold, 
customary  freehold,  tenant  right,  customary,  or  copyhold, 
or  of  any  other  tenure,  and  whether  the  same  shall  be 
a  corporeal  or  an  incorporeal  hereditament."  And  by  s.  6, 
it  is  enacted,  "that  if  no  disposition  by  will  shall  be 
made  of  any  estate  pur  autre  vie  of  a  freehold  nature,  the 
same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it 
shall  come  to  him  by  reason  of  special  occupancy,  as  assets 
by  descent,  as  in  the  case  of  freehold  land  in  fee  simple ; 
and  in  case  there  shall  be  no  special  occupant  of  any  estate 
pur  autre  vie,  whether  freehold  or  customary  freehold, 
tenant  right,  customary  or  copyhold,  or  of  any  other  tenure, 
and  whether  a  corporeal  or  incorporeal  hereditament,  it 
shall  go  to  the  executor  or  administrator  of  the  party  that 
had  the  estate  thereof  by  virtue  of  the  grant :  and  if  the 
same  shall  come  to  the  executor  or  administrator  either  by 
reason  of  a  special  occupancy  or  by  virtue  of  this  Act,  it 
shall  be  assets  in  his  hands,  and  shall  go  and  be  applied  and 
distributed  in  the  same  manner  as  the  personal  estate  of  the 
testator  or  intestate  "  (i).  But  by  s.  34,  it  is  enacted,  "  that 
this  Act  shall  not  extend  to  any  estate  pur  autre  vie  of  any 
person  who  shall  die  before  the  1st  day  of  January,  1838." 

There  could  be  no  common  occupancy  of  copyholds  ;  be-  Estate  pur 

ftutre  TiB  in 

cause  the  freehold  is  in  the  lord ;  and  therefore  by  the  copyholds; 

death  of  the  grantee  pur  autre  vie,  though  in  the  lifetime 

of  the  cestui  que  vie,  the  estate  ceased  (k).     And  there  andinundi 

^  '  ^  ^  ^  heldintruBt; 

could  be  no  occupancy  of  an  equitable  estate,  because  the 
trustee  is  in  possession  (P).  And  by  the  common  law  there  and  in 

incorporeal 
(t)  See  Reynolds  v.   Wriffht,  2       Litt.  41  b,  n.  3.  SSSto!!** 

Beay.  100.  (0  See  Penny  v.  Alkn,  7  D.  M.   ™^ 

(Jfe)  1  Cruise  T.  10,  c.  2,  §  24,  25  ;      &  G.  422—4. 

2  Jarm.  &  Byth.  by  Sweet,  201 ;  Co. 
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^ttin.    could  be  no  common  occupancy  of  incorporeal  heredita- 


ments, because,  with  respect  to  them,  there  could  be  no 
actual  entry  made  or  corporeal  seisin  had  (m). 
coaaatm  There  is  now  no  case  in  which  common  occupancy  can 

hM  oeaMd.  qxiqq^  When  a  tenant  dies  intestate  and  no  other  owner  is 
to  be  found  in  the  common  course  of  descent,  there  the  law 
vests  the  ownership  in  the  Crown  or  in  the  subordinate 
lord  of  the  fee  by  escheat  (n).  And  so  in  the  case  of 
lands  newly  created,  the  law  assigns  them  an  immediate 
owner  (o). 

(m)  See  2  Bl.  Com.  260  ;  1  Sagd.  (n)  2  Bl.  Com.  261. 

Pow.  235  n;   Co.  Lilt.  41  b  &  n  3,         (o)  See  next  title. 
888  a;   8  Cruise  T.  28,  c.  2,  §  4,  5. 
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TITLE  IV. 

OF  ALLUVION  AND  DERELICTION. 

If  an  island  arises  in  the  middle  of  a  river,  and  the  soil  of    Jib*  m. 

TiTM  rv. 

the  river  belongs  equally  to  the  owners  of  the  opposite  

shores,  the  island  belongs  in  common  to  them.  But  if  it 
is  nearer  to  one  bank  than  to  the  other,  it  belongs  exclu- 
sively to  the  proprietor  of  the  nearest  shore.  And  if  the 
whole  soil  of  the  river  is  the  freehold  of  any  one  person,  as 
it  must  be  whenever  a  several  piscary  is  claimed,  the  eyotts 
or  little  islands  that  arise  in  any  part  of  the  river  belong  to 
him  (a). 

As  to  lands  gained  from  the  sea,  either  by  alluvion,  by 
the  washing  up  of  sand  and  earth,  or  by  dereliction,  as 
when  the  sea  shrinks  back  below  the  usual  watermark,  in 
these  cases,  if  the  alluvion  or  dereliction  is  sudden  and 
considerable,  it  belongs  to  the  Crown  ;  but  if  otherwise,  it 
belongs  to  the  owner  of  the  land  adjoining ;  for  de  minimis 
non  curat  lex ;  and  besides,  these  owners  are  often  losers 
by  the  breaking  in  of  the  sea>  or  at  charges  to  keep  it 
out  (6). 

If  a  river,  running  between  two  lordships,  by  degrees 
gains  upon  the  one,  and  thereby  leaves  the  other  dry,  the 
owner  who  thus  imperceptibly  loses  his  ground  has  no 
remedy.  But  if  the  course  of  the  river  is  changed  by 
a  sudden  and  violent  flood,  or  other  hasty  means,  and 
thereby  a  man  loses  his  ground,  he  shall  have  what  the 
river  has  left  in  any  other  place,  as  a  recompense  for  this 
sudden  loss  (c). 

(a)  2  BL  Com.  261.  (e)  Ibid. 

(6)  Ibid. . 
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DistJnctkm 
between 
custom  and 
prescriptioiL 


Apreicrip- 
tioQ  must  be 
certain  and 
reaaonable. 


Wbatmaj 
bedaimed 
bycQstom 
or  bj  pre- 
■crlptton. 


Prescription  is  a  title  to  an  incorporeal  hereditament  by 
mere  usage,  on  the  part  of  a  particular  person  and  his  an- 
cestors, or  those  whose  estate  he  has,  or  on  the  part  of  a 
body  politic  and  its  predecessors  (a).  It  is  rather  an 
evidence  of  a  former  acquisition,  that  an  acquisition  de 
novo  (b). 

The  distinction  between  custom  and  prescription  is  this : 
custom  is  properly  a  usage  annexed  to  localities ;  pre- 
scription is  a  usage  annexed  to  a  particular  person,  and 
those  under  whom  he  claims,  or  to  a  body  politic  and  its 
predecessors  (c). 

A  prescription  must  be  certain  and  reasonable  (d).  And 
hence  a  custom  or  prescription  that  mining  rights  may  be 
exercised  so  as  to  injure  the  foundations  of  dwelling- 
houses,  without  compensation,  is  unreasonable  and  bad  (e). 
And  so  is  a  claim  by  custom  or  prescription  to  carry  away 
the  soil  of  another,  without  limit,  to  the  destruction  of  his 
inheritance,  by  working  stone  quarries  (/). 

An  easement  may  be  claimed  by  custom ;  but  a  profit 
k  prendre  in  alieno  solo  cannot  be  claimed  by  custom  (g). 


(a)  2  Bl.  Com.  263,  264 ;  Co.  Litt. 
113  i) ;  3  Craiae  T.  31,  c.  1,  §  5,  6, 
8  ;  CoruiahU  v.  Nicholson,  14  C.  B., 
N.  S.  280. 

(b)  2  Bl.  Com.  266. 

(e)  Co.  Litt.  113  b  ;   2  Bl.  Com. 
263;  8  Cniise  T.  31,  c.  1,  §  7. 
(d)  3  Cruise  T.  81,  c.  1,  §  28. 


(e)  Hilton  y.  Earl  Granville,  4 
Beav.  130  ;  Cr.  &  PhU.  288 ;  5  Ad. 
&  E.,  N.  S.  701. 

(/)  Att-Gen.  v.  Mathias,  4  K.  & 
J.  679. 

(ff)  ConstaUe  v.  Nicholson,  14 
C.  B.  (N.S.)  280. 
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A  prescription  cannot  be  for  a  corporeal  hereditament  (A).     pab»  iii. 


Thus,  a  right  to  a  stratum  of  coal,  lying  under  a  certain 
close,  that  is,  the  right  to  the  stratum  itseK,  is  a  right  to 
land,  and  cannot  be  claimed  by  prescription.  But  a  right 
of  getting  coal,  sand,  gravel,  &c.,  in  another  man's  land  may 
be  claimed  by  prescription  (i).  A  prescription  cannot  be 
for  a  thing  which  could  never  be  raised  by  a  grant,  such  as 
a  tax  or  toll  upon  strangers ;  for  the  law  allows  prescription 
only  in  supply  of  the  loss  of  a  grant,  and  therefore  every 
prescription  presupposes  a  grant  to  have  existed  (4).  Nor 
can  a  man  prescribe  for  what  cannot  be  had  without  matter 
of  record  ;  such  as  felons'  goods  (I),  Nor,  if  a  man  pre- 
scribes in  a  que  estate,  that  is,  in  himself  and  those  whose 
estate  he  holds,  can  he  claim  anything  but  such  things  as 
are  incident,  appendant,  and  appurtenant  to  the  estate ;  as 
an  advowson  appendant,  or  a  common  appurtenant  (m). 
And  a  person  cannot  prescribe  for  anything  in  a  que  estate 
that  lies  in  grant,  and  cannot  pass  without  deed  or  fine ; 
but  he  may  prescribe  in  him  and  his  ancestors,  because  he 
comes  in  by  descent  without  any  conveyance  (n). 

A  prescription  in  a  que  estate  must  always  have  been  ^JLJlS?",* 
laid  in  the  tenant  of  the  fee,  as  it  was  a  contradiction  that  ^ji^']^^ 
a  person    having   a  limited   interest  which  commenced  ^^•"* 
within  the  remembrance  of  man,  should  prescribe.    Hence, 
a  copyholder  must  prescribe  under  cover  of  his  lord's 
estate,  and  a  tenant  for  life,  under  cover  of  the  tenant  in 
fee  simple  ((?). 

By  the  old  law,  where  there  was  any  proof  of  the  com-  moiot 

{h)  2  Bl.  Com.  264 ;   3  Cruifle  T.  265 ;  8  Cruise  T.  SI,  c.  1,  §  10. 

31,  c.  1,  §  5.                          ,  (m)  2  Bl,  Com.  266  ;  8  Craise  T. 

(t)  WUkindon  T.  Proud,  11  M.  &  31,  c.  1,  §  18. 

W.  88  ;   ConttdUe  t.  NichoUon,  14  (n)  Co.  Liit.  121  a ;   8  Craise  T. 

C.  B.,  N.  S.  230.  81,  c.  1,  §  19. 

(k)  Bl.  Com.  265  ;   8  Craise  T.  (o)  2  BL  Com.  265  ;  3  Craise  T. 

81,  c.  1,  §  11.  31,  c.  1,  §  9. 

(Q  Co.  Litt.  114  a  b  ;  2  Bl.  Com. 
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right  of  way 
or  other 
easement, 
tbo  periods 


mencement  or  origin  of  a  right  since  the  time  of  Eichard 
I.,  it  could  not  be  claimed  by  prescription  (p),  although 
where  a  title  was  once  gained  by  prescription,  it  was  not 
lost  by  any  interruption  of  the  enjoyment  of  it  for  ten  or 
twenty  years  (g). 

By  the  stat.  2  &  3  Will.  4,  c.  71,  however,  intituled  "  An 
Act  for  shortening  the  time  of  prescription  in  certain 
cases,"  "no  claim  which  may  be  lawfully  made  at  the 
common  law,  by  custom,  prescription,  or  grant,  to  any 
right  of  common  or  other  profit  or  benefit  to  be  taken  and 
enjoyed  from  or  upon  any  land  of  our  Sovereign  Lord  the 
King,  his  heirs  or  successors,  or  any  land  being  parcel  of 
the  Duchy  of  Lancaster  or  of  the  Duchy  of  Cornwall,  or  of 
any  ecclesiastical  or  lay  person,  or  body  corporate,  except 
such  matters  and  things  as  are  herein  specially  provided 
for,  and  except  tithes,  rent,  and  services,  shall,  where  such 
right,  profit,  or  benefit  shall  have  been  actually  taken  and 
enjoyed  by  any  person  claiming  right  thereto  without 
interruption  for  the  full  period  of  thirty  years,  be  defeated 
or  destroyed  by  showing  only  that  such  right,  profit,  or 
benefit  was  first  taken  or  enjoyed  at  any  time  prior  to  such 
period  of  thirty  years,  but  nevertheless  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now  liable 
to  be  defeated ;  and  wlien  such  right,  profit,  or  benefit 
shall  have  been  so  taken  and  enjoyed  as  aforesaid  for  the 
full  period  of  sixty  years,  the  right  thereto  shaU  be  deemed 
absolute  and  indefeasible,  unless  it  shall  appear  that  the 
same  was  taken  and  enjoyed  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by  deed  or 
writing." 

By  s.  2,  "  no  claim  which  may  be  lawfully  made  at  the 
common  law,  by  custom,  prescription,  or  grant,  to  any  way 
or  other  easement,  or  to  any  watercourse,  or  the  use  of  any 


(jp)  3  Cniise  T.  81,  c.  1,  §  23. 


(q)  3  Cruise  T.  31,  o.  1,  §  25. 
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water,  to  be  enjoyed  or  derived  upon,  over  or  from  any  land    ^m  ni, 
or  water  of  our  said  Lord  the  King,  his  heirs  or  successors,  

tobetventy 

or  being  parcel  of  the  Duchy  of  Lancaster  or  of  the  Duchy  j^  ^ 
of  Cornwall,  or  being  the  property  of  any  ecclesiastical  or 
lay  person,  or  body  corporate,  when  such  way  or  other 
matter  as  herein  last  before  mentioned  shall  have  been 
actually  enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  the  full  period  of  twenty  years, 
shall  be  defeated  or  destroyed  by  showing  only  that  such 
way  or  other  matter  was  first  enjoyed  at  any  time  prior  to 
such  period  of  twenty  years,  but  nevertheless  such  claim 
may  be  defeated  in  any  other  way  by  which  the  same  is 
now  liable  to  be  defeated ;  and  where  such  way  or  other 
matter  as  herein  last  before  mentioned  shall  have  been  so 
enjoyed  as  aforesaid  for  the  full  period  of  forty  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible, 
unless  it  shall  appear  that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  given  or  made  for  that  pur- 
pose by  deed  or  writing" 

By  s.  3,  "when  the  access  and  use  of  light  to  and  for  any  oaimtothe 
dwelling-house,  workshop,  or  other  building  shall  have  enjoyed  ?or 

twenty  years 

been  actually  enjoyed  therewith  for  the  full  period  of  j^J^^*^^*' 
twenty  years  without  interruption,  the  right  thereto  shall  {,y^^^ 
be  deemed  absolute  and  indefeasible,  any  local  usage  or 
custom  to  the  contrary  notwithstanding,  unless  it  shall 
appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing"  (r). 

By  s.  4,  "  each  of  the  respective  periods  of  years  herein  Before 
before  mentioned  shall  be  deemed  and  taken  to  be  the  p^ocb^tobe 

.     -  _     „  .  .  -         .  deemed  tho80 

penod  next  betore  some  suit  or  action  wherein  the  claim  or  "«^  **f<>" 

^  snltfl  for 

matter  to  which  such  period  may  relate  shall  have  been  or  Sw3f  ^ 
shall  be  brought  into  question ;  and  no  act  or  other  matter  5S»^ 

(r)  Seo  Tapiing  y.  Janes,  11  H.  L.  Cas.  290. 
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xi"  ^v  •     s^^^  ^®  deemed  to  be  an  intemiption,  within  the  meaning 
,^  ,  ^  „     of  this  statute,  unless  the  same  shall  have  been  or  shall 

What  shall  ' 

Minternip-  ^®  Submitted  to  or  acquiesced  in  for  one  year  after  the 
^^'  party  interrupted  shall  have  had  or  shall  have  notice 

thereof,  and  of  the  person  making  or  authorising  the  same 

to  be  made." 
Rflstriction         By  s.  6,  "  in  the  several  cases  mentioned  in  and  provided 

of  ihepre- 

S'aliowSd**    ^^^  ^y  *^^  '^^^'  ^^  presumption  shall  be  allowed  or  made 
^^^m^  in  favour  or  support  of  any  claim,  upon  proof  of  the  exercise 
proridfid  tor.  ^^  enjoyment  of  the  right  or  matter  claimed  for  any  less 
period  of  time  or  number  or  years  than  for  such  period  or  - 
number  mentioned  in  this  Act  as  may  be  applicable  to  the 
case  and  to  the  nature  of  the  claim." 
What  time  to       By  s.  7,  it  is  provided,  "  that  the  time  during  whiph  any 
iheiwS^^  person  otherwise  capable  of  resisting  any  claim  to  any  of 
uSty'yearB.  *^^  matters  beforc  mentioned  shall  have  been  or  shall  be 
an  infant,  idiot,  non  compos  mentis,  feme  covert,  or  tenant 
for  life,  or  during  which  any  action  or  suit  shall  have 
been  pending,  and  which  shall  have  been  diligently  pro- 
secuted, until  abated  by  the  death  of  any  party  or  parties 
thereto,  shall  be  excluded  in  the  computation  of  the  periods 
hereinbefore  mentioned,  except  only  in  cases  where  the 
right  or  claim  is  hereby  declared  to  be  absolute  and  inde- 
feasible." 
whattfineto      By  s.  8,  it  is  further  provided,  "that  when  any  land  or 

bo  exdndod 

in  computing  water  upou,  ovcr,  or  from  which  any  suoh  way  or  other 

tbo  torm  oi  »/  ^ 

forty  yeart.  convenient  watercourse  or  use  of  water  shall  have  been  or 
shall  be  enjoyed  or  derived  hath  been  or  shall  be  held 
under  or  by  virtue  of  any  term  of  life,  or  any  term  of  years 
exceeding  three  years  from  the  granting  thereof,  the  time  of 
the  enjoyment  of  any  such  way  or  other  matter  as  herein 
last  before  mentioned,  during  the  continuance  of  such  term, 
shall  be  excluded  in  the  computation  of  the  said  period  of 
forty  years,  in  case  the  claim  shall  within  three  years  next 
after  the  end  or  sooner  determination  of  such  term  be  re- 
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sisted  by  any  person  entitled  to  any  reversion  expectant  on    ^ij*^^^^- 
the  determination  thereof."  


A  prescription  may  be  lost  by  neglecting  to  claim  or  J^W"^ 
exercise  it  for  a  great  number  of  years  (s).  It  may  also  be  JU^^^Jf 
lost  by  imity  of  possession  of  as  high  and  perdurable  estate 
in  the  thing  claimed,  and  in  the  land  out  of  which  it  is 
claimed  by  such  prescription,  because  that  is  an  interrup- 
tion in  the  right  (t).  And  where  the  subject-matter  of  a 
prescription  is  destroyed,  the  prescription  is  lost ;  aa  if 
the  repair  of  a  castle  is  claimed  by  prescription,  and 
the  castle  is  destroyed,  the  prescription  is  gone.  But  no 
alteration  in  the  quality  of  the  thing  to  which  a  prescrip- 
tion is  annexed  will  destroy  the  prescription :  so  that  if  a 
peVson  prescribes  in  a  modus  decimandi  for  the  tithes  of  a 
park,  and  the  park  is  disparked,  yet  the  prescription  con- 
tinues ;  for  it  is  annexed  to  the  land  (u). 

« 

(a)  3  Cruise  T.  31,  o.  1,  §  41.  Litt.  114  b. 

(0  8  Cruise  T.  81,  c.  1,  §  36  ;  Co.  («)  3  Cruise  T.  31,  c.  1,  §  36,  37. 


Jf^ 
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TITLE  VI. 


OF  ADVERSE  POSSESSION    AND    THE  OPERATION  OF  THE 

STATUTES  OF  LIMITATION. 


CHAPTER  I. 

OF  ADVERSE  POSSESSION    AND  ITS  CONSEQUENCES,  UNDER 

THE  OLD  LAW. 

paitiii.    Adverse  possession  was  obtained  in  five  ways  :— 
-^ — —       1.  By  abatement,  which   is    a  wrongful   entry  by   a 

Adverfld 

f>»«ion,     stranger,  on  the  death  of  a  person  seised  of  an  inheritance, 
***""*•         before  the  heir  or  devisee  enters  (a), 

1.  Bj  abate-  . 

mont.  2.  By  intrusion,  one  sense  of  which  is  a  vnx)ngful  entry 

C    Bv  In* 

tnwioii."  by  a  stranger,  after  the  determination  of  a  particular  estate 
of  freehold,  before  the  remainderman  or  reversioner  enters  ; 
while  in  another  sense  it  signifies  an  entry  upon  the  de- 
mesnes of  the  Crown,  and  taking  of  the  profits  thereof  (5). 

sjBy  dis-  3.  By  disseisin,  >vhich  is  the  \^Tongful  putting  out  of  him 

who  is  seised  of  the  freehold  in  actual  possession.  Dis- 
seisins of  incorporeal  hereditaments  are  only  at  the  election 
of  the  party  injured,  who,  for  the  sake  of  more  easily  try- 
ing the  right,  chooses  to  suppose  himself  disseised ;  for,  as 
there  can  be  no  actual  dispossession,  there  cannot  be  a  ' 
compulsory  disseisin  of  any  incorporeal  hereditaments. 
Hence,  where  a  person  has  been  once  seised  or  possessed 
of  a  rent,  he  cannot  afterwards  be  disseised  or  dispossessed 
of  it,  except  at  his  election  (c). 
A  disseisor  acquires  by  the  disseisin  a  tortious  fee  simple 

(a)  Co.  Litt.  277  a.  (c)  3  Cruise  T.  28,  c  2,  §  28—30. 

(6)  Co.  Litt.  277  a. 
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although  he  claiin  a  less  estate ;  it  being  a  rule  that  a  dis-   Jt^^'^J^^ 

*^  T.  Of  Ch.  I. 

seissor  cannot  qualify  his  own  wrong  (d). 

4  By  discontinuance,  which,  as  it  existed  in  more  modem  Jinf^^^e 
times,  was  a  divestment  of  an  estate  tail  in  things  lying  in 
livery,  and  of  the  estates  in  remainder  or  reversion,  and  a 
turning  of  them  into  rights  of  action,  by  a  feoffment  in  fee, 
in  tail,  or  for  the  life  of  the  feoffee  or  another  person,  by  a 
tenant  in  tail  in  possession,  or  a  fine  by  him  without  pro- 
clamations, or  a  voidable  recovery  by  him  (e).  To  make  a 
discontinuance,  the  conveyance  must  be  of  such  an  estate 
as,  in  its  original  creation,  might  by  possibility  endure 
beyond  the  life  of  the  tenant  in  tail.  When  the  estate  so 
created  was  at  an  end,  the  discontinuance  was  at  an  end  (/). 
An  estate  tail  could  not  be  discontinued,  unless  the  remain- 
der or  reversion  were  also  discontinued,  which  they  could 
not  be,  if  vested  in  the  Crown  (^). 

A  discontinuance  cannot  now  arise,  in  consequence  of 
the  abolition  of  fines  and  recoveries  by  the  stat.  3  &  4 
Will.  4,  c.  74,  and  the  abolition  of  the  effect  of  warranties 
(which  sometimes  worked  a  discontinuance)  (h)  by  s.  14  of 
that  Act,  and  the  abolition  of  the  tortious  operation  of 
feoffments  by  the  stat.  7  &  8  Vict.  c.  76,  b.  7,  and  8  &  9 
Vict,  a  136,  s.  4,  and  in  consequence  of  s.  39  of  the  stat. 
3  &  4  Will.  4,  c.  27,  which  provides  that  no  discontinuance 
happening  after  Dec.  31,  1833,  shall  defeat  any  right  of 
entry. 

5.  By  deforcement.    This,  in  its  most  extensive  sense,  ^Bjde- 

forcemeot, 

signifies  the  holding  of  any  lands  or  tenements  to  which 
another  person  has  a  right ;  so  that  it  includes  as  well  an 

(d)  Go.  Liit  296  b,  n.  1 ;  see  also  on  the  Operation  of  Fines  and  Be. 
180  b,  n.  7  ;  297  a,  n.  (1).  coyeries. 

(e)  See  3  Bl.  Com.  171  ;  and  Co.         (/)  Co.  Litt.  333  a,  n.  1 ;   Litt. 
Litt.  lib.  3,  c.  11,  partLcularly  325,  s.  630. 

a  b,  326  b,  327  a  b,  882  a,  n.  1,  (g)  Co.  Litt.  335  a. 

336  a,  847  b  ;   Andermm  t.  Ander-         (h)  Co.  Litt.  329  a,  330  a,  n.  (1). 

toTi,,  30  Bear«  209  ;  and  see  infia  . 
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Partial 
•  iaseialn. 


Possettion  of 
ooparceucn. 


abatement,  an  intrusion,  or  a  disseisin,  as  any  other  species 
of  wrong  whatsoever,  whereby  the  rightful  owner  is  kept 
out  of  possession.  But,  as  contra-distinguished  from  the 
former,  it  is  such  a  detainer  of  the  freehold  from  the  person 
whoJiad_the  right  of  property  but  nftvpr^l]^/!  nny  pnfi,<^p.Rsion 

und 


at  right,  as  is  not~liii~ abatement,  intrusion,  dis- 
seisin, or  discontinuance :  as  where  escheated  lands  were 
withheld  from  the  lord ;  or  where  two  persons,  as  copar- 
ceners, have  the  same  title  to  lands,  and  one  of  them  enters 
and  keeps  out  the  other ;  or  where  a  man  seised  of  lands 
covenants  to  convey  them  to  another,  and  neglects  or 
refuses  to  do  so,  and  continues  possession  against  him  (t). 

Encroacliments  from  waste  land  are  a  species  of  dis- 
seisin, and,  like  other  acquisitions  by  wrong,  carry  the  fee, 
and  descend  to  the  heir  of  the  wrongdoer,  or,  if  made  by  a 
tenant  for  life  or  years,  enure  to  the  benefit  of  the  landlord, 
even  though  they  be  separated  by  a  road,  or  a  stream,  or  a 
narrow  strip  of  land,  from  the  land  leased  (k).  They  de- 
pend on  adverse  possession,  and  the  right  of  entry  both  of 
the  lord  and  commoners  is  barred  by  twenty  years'  pos- 
session (Z). 

No  person  can  be  disseised  of  an  undivided  part  of  his 
estate  (m).  And  a  disseisin  of  the  tenant  for  life  is  a  dis- 
seisin of  all  those  in  remainder  or  reversion,  and  converts 
their  estate  to  a  right  of  entry  ;  for  a  disseisin,  unless  the 
claim  is  limited  to  a  particular  estate  which  exists,  is 
always  in  fee  or  of  the  fee  (n). 

Before  the  stat.  3  &  4  WilL  4,  c.  27,  the  possession  of 


(t)  1  Cruise  T.  1,  §  27,  29;  3  Bl. 
Com.  174 ;  Co.  Litt  277  a,  331  b, 
and  n.  (1). 

(k)  1  Jarm.  &  Byth.  by  Sweet,  78 ; 
Doe  d.  Lloyd  t.  Jones^  15  M.  &  W. 
580  ;  Andrews  y.  Hailea,  2  E.  &  B. 
349  ;  Doe  d.  Croft  v.  Tidhury,  14  C. 
B.  304  ;  Dot  d.  Badddey  y.  Mamy^ 


17  Ad.  &  B.  (N.S.),  373 ;  EaH  of 
Lisbume  v.  Davies,  Law  Rep.  1  C.P. 
259. 

(/)  1  Jarm.  &  Bytb.  by  Sweet,  77, 
78  ;  Sugd.  Concise  View,  274. 

(m)  Burton,  §  896. 

(n)  2  Pres.  Shep.  T.  325  ;  Watk, 
Conv.  3rd  ed.  by  Prest.  74. 
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one  coparcener  was  the  possession  of  the  other,  and  the   -^i"  i"; 

•       T.  6|  Ch.  1. 

entiy  of  one  coparcener  generally  was  accounted  in  law  -    — — — 
the  entry  of  both,  and  no  divesting  of  the  moiety  of  the  JJ^jJ^SJSl' 
other  (o).     And  ordinarily  the  possession  and  seisin  of  one 
tenant  in  common  was  the  possession  and  seisin  of  the 
other  (p).     But  thirty-six  years'  sole  and  uninterrupted 
possession  by  one  tenant  in  common,  without  any  account ' 
or  demand  made,  or  claim  set  up  by  his  companion,  was 
held  a  sufficient  ground  for  a  jury  to  presume  an  actual 
ouster  of  the  co-tenant  {q). 

The  entry  of  a  yoim(2:er  brother  was  not  an  abatement,  Entry  and 
but  his  possession  was  deemed  to  be  that  of  the  elder  (r).     Sj^tJe?®'' 

By  the  old  law,  the  effect  of  a  disseisin,  per  se,  was  Eflfect  of 

—  alwteiiieut, 

simply  to  divest  the  estate  of  the  ri^fhtful  owner  in  such  a  »ntru»ion, 

■'^  •'  °  diBseiuu,  di»- 

manner  as  to  take  away  the  actual  seisin,  or  seisin  in  deed,  ^d^defojic^' 
or  possession,  and  convert  the  estate,  from  an  estate  in  pos-  ^^^^ 
session,  and  clothed  with  the  actual  seisin,  into  an  estate 
vested  in  interest  or  right  only,  and  clothed  with  a  con- 
structive seisin  or  seisin  in  law,  or  into  a  right  of  entry,  as 
it  was  called.  This  effect  might  be  removed,  and  the  actual 
seisin  and  possession  restored,  by  an  entry  or  by  a  claim 
upon  or  near  the  land,  in  the  presence  of  witnesses,  made 
once  in  the  space  of  every  year  and  a  day,  and  thence 
called  a  continual  claim,  followed  by  an  action  within  a 
year  after  such  entry  or  claim.  In  the  case  of  an  abate- 
ment or  intrusion,  the  rightful  owner,  that  is,  the  heir, 
I'emainderman,  or  reversioner,  has  but  a  constructive  seisin 
or  seisin  in  law  prior  to  and  at  the  time  of  the  abatement 
or  intrusion,  and  the  effect  of  the  abatement  or  intrusion  ia 
to  give  an  adverse  possession  to  the  abator  or  intruder,  so 
as  to  drive  the  rightful  owner  to  have  recourse  to  his  right 
of  entry  or  claim  and  action,  as  in  the  case  of  a  disseisin. 

(o)  2  Cruise  T.  19,  §  7  ;  2  BL  (?)  2  Cruise  T.  20,  §  17. 

Com.  188.  (r)  1  Cruifle  T.  1,  §  28. 

(p)  2  CruiaeT.  20,814. 
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pa»t  III.    But  if,  in  the  case  of  lands  of  freehold  tenure,  such  entry 

T.  8,Cb.  1.       .  '  f  J 

or  claim  was  not  made,   and  the  land  was  suflFered  to 

descend  immediately  to  the  heir  of  the  abator,  intruder,  or 
disseisor  (without  dower  or  curtesy  interposed),  and  the 
rightful  owner  was  under  no  disability,  such  as  infancy, 
coverture,  imsoundness  of  mind,  imprisonment,  or  absence 
beyond  the  seas,  and,  in  the  case  of  disseisin,  five  years  of 
peaceable  possession  by  the  disseisor  himself  followed  the 
wrongful  act,  this  descent  cast  (as  it  was  termed)  "  tolled  " 
or  took  away  the  right  of  entry  from  the  rightful  owner, 
and  his  estate  was  then  divested  even  of  the  constructive 
seisin  or  seisin  in  law,  and  convei'ted  into  a  mere  right  of 
action ;  but  the  rightful  owner  stiU  retained  the  true  right 
of  possession,  as  well  as  the  right  of  property  or  ownership, 
though  the  heir  of  the  abator,  intruder,  or  disseisor  had  an 
apparent  right  of  possession  and  the  actual  ownership, 
until  the  result  of  an  action  deciding  that  the  property  or 
ownership  was  in  the  rightful  owner.  If  no  such  entry  or 
continual  claim  was  made,  followed  by  an  action  within 
the  year,  the  lapse  of  a  period  of  twenty  years  after  the 
accrual  of  the  right  of  entry,  even  without  any  descent 
cast,  was  sufficient  to  convert  a  right  of  entry  into  a  right 
of  action,  but  the  rightful  owner  still  retained  the  true 
right  of  possession  as  well  as  the  right  of  ownership  or 
property,  though  the  abator,  intruder,  or  disseisor  had  an 
apparent  right  of  possession  and  the  actual  ownership, 
until  the  result  of  an  action  deciding  that  it  was  in  the 
rightful  owner.  But  the  period  for  entry  did  not  begin  to 
run  till  all  prior  estates,  including  terms  of  years  and 
other  chattel  interests,  were  out  of  the  way.  If  a  certain 
number  of  years,  which  varied  from  thirty  to  fifty  years, 
according  to  the  kind  of  action  which  might  be  brought, 
were  suflFered  to  elapse  without  an  action,  the  right  of  pos- 
session, as  well  as  the  actual  possession,  was  lost,  and  there 
then  remained  nothing  but  a  right  of  property,  or  a  mere 
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right  as  it  was  called,  as  distinguished  from  a  right  both  of    P^m*  iii. 

property  and  of  possession.     And  if  sixty  years  were  suf-  

fered  to  elapse  without  an  appropriate  action,  the  owner- 
ship altogether  ceased ;  the  law  no  longer  allowing  the 
rightful  owner  to  enforce  his  claim  (s). 

It  may  be  here  useful  to  remark,  that  the  being  con-  Meaning  of  • 
verted  into  a  right  of  action,  as  distinguished  from  a  right  ^h^'**** 
of  entry,  is  what  is  generally  meant  by  the  estate  being 
"  put  or  turned  to  a  right ;"  but  that  expression  sometimes 
signifies  the  being  converted  into  a  right  of  entry,  and  at 
other  times  into  a  mere  right  of  property,  which,  though 
indeed  a  right  of  action,  could  only  be  enforced  by  a  droi- 
tural, and  not  by  a  possessory  action  (t). 

The  remedy  by  entry  took  place  in  the  case  of  abate-  where  entry 

allowed. 

ment,  intrusion,  and  disseisin  only.  Upon  a  discontinu- 
ance or  deforcement  the  owner  of  the  estate  had  only  a 
right  of  action  (u),  to  which  the  same  observations  are 
applicable,  as  to  the  right  of  action  which  existed  in  the 
case  of  abatement,  intrusion,  and  disseisin. 

In  the  case  of  copyholds,  a  descent  does  not  strengthen  Deeoent 

does  not 

the  right  arising  from  mere  possession,  by  taking  away  ^'^"^to^Sie 
the  entry  of  the  more  worthy  claimant  (x),  SSd^^^^^' 

(«)  Compare  2  Bl.  Com.  195— 199  J  Litt.  lib.  3,  c.  7  }   Co.  Litt.  237  b, 

3  Bl.  Com.  168—9,  175—180,  196 ;  238  a,  n.  (1),  239  a>  n.  (1),  266  b, 

1  Cruise  T.  29,  c.  1,  §  8—12, 16,  n.  (1). 

17 ;  1  Cruise  T.  1,  §  20—24 ;   3  (<)  See  Co.   Litt.   327  b,  332  b, 

Stepb.  480—2  ;  Fearne,  286  &  n.  (c) ;  n.  (1) ;  239  a,  n.  (1) ;   2  Bl.  Com. 

Burton,  c.  1,  a.  6,  particularly  §  363  197  ;  3  Steph.  Com.  480,  n.  (a). 

—377,  383,  411  ;  see  also  §  1310 ;  (»)  3  Bl.  Com.  175. 

Litt.  8.  885—398,   402,  405;  Co.  {x)  Burton,  §  1310. 
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CHAPTER  II. 

OF  THE  STATUTE  OF  LIMITATIONS,  3  &  4  W.  4,  C.  27  (a). 

By  s.  2,  it  is  enacted,  "that,  after  the  Slst  day  of 
General  rule  December,  1833,  no  person  shall  make  an  entry  or  distress 
of  iM?S?*^  or  bring  an  action  to  recover  any  land  or  rent  but  within 
twenty  years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress  or  to  bring  such  action  shall 
have  first  accrued  to  some  person  through  whom  he  claims ; 
or  if  such  right  shall  not  have  accrued  to  any  person 


rent  at  lav. 


Interpreta- 
tion claasep 


I  \)^: 


\ 


(a)  By  8. 1,  it  is  enacted,  "  that 
the  words  and  expressionB  herein- 
after mentioned,  which  in  their  ordi- 
nary signification  have  a  more  con- 
fined or  a  different  meaning,  shaU  in 
this  Act,  except  where  the  nature  of 
the  provision  or  the  context  of  the 
ActshaU  exclude  such  construction, 
be  interpreted  as  follows  ;  (that  is  to 
say,)  the  word  *land*  shall  extend 
to  manors,  messuages,  aud  all  other 
corporeal  liereditaments  whatsoever, 
ancjalso  to  tithes  (other  than  tithes 
belonging  to  a  spiritual  or  eleemosy- 
nary corporation  sole),  and  also  to 
any  share,  estate,  or  interest  in  them 
or  any  of  tlicm,'  whether  the  same 
shall  be  a  freehold  or  chattel  inte- 
rest, and  whether  freehold  or  copy- 
hold, or  held  according  to  any  other 
tenure;  and  the  word  'rent*  shall 
extend  to  all  heriots,  andToall  ser- 
vices and  suits' for  which  ^  "Slsfii^ss 
maybe  made,  ancTto  all  annuities 
aUd" periodical  sums  of  money  char- 
ged upon  or  payable  out  of  any  land 
(exceptjnoduses  or  compo^ionsbe- 
longing  to  a  spiritual  or  elecmpsy- 
nary~  corporation  sole)  ;   and  *the 


person  through  whom  another  person 
is  said  to  (^im,^  shall  mean  any 
person  by,  through,  or  under,  or  by 
the  act  of  whom,  the  person  so 
claiming  became  entitled  to  the 
estate  or  interest  claimed  as  heir, 
issue  in  tail,  tenant  by  the  curtesy 
of  England,  tenant  in  dower,  suc- 
cessor, special  or  general  occupant, 
executor,  administrator,  legatee, 
husband,  assignee,  appointee,  devi- 
see, or  otherwise,  and  also  any  per- 
son who  was  entitled  to  an  estate 
or  interest  to  which  the  person  so 
claiming,  or  some  penon  through 
whom  ho  claims,  became  entitled  as 
lord  by  escheat ;  and  the  word  *j^-  , 
son  *  shall  extend  to  a"T)ody  politic,  /'Ui'^^^i 
corporate,  or  collegiate,  and  "lo  a 
class  of  creditors  or  other  persons, 
as  welt  as  an  individual ;  and  evciy 
word  importing  the  singular  number 
only  shall  extend  an3  Sc  applied  to 
several  persons  or  things  as  well  as 
one  person  or  thing ;  and  every  word 
importing  the  mascuUne  gender  only 
shall  extend  and  bc'applled  to  a 
female  as  well  as  a  male." 
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through  whom  he  claims,  then  within  twenty  years  next    /^*q™j^ 

after  the  time  at  w^hich  the  right  to  make  such  entry  or ' 

distress  or  to  bring  such  action  shall  have  first  accrued  to 
the  person  making  or  bringing  the  same." 

The  word  rent  in  this  section  does  not  include  rents  re- 
served on  leases  for  years,  but  is  confined  to  rents  existing 
as  an  inheritance  distinct  from  the  land :  such  as  ancient 
rents,  services,  fee  farm  rents,  and  the  like.  And  it  is  used 
in  this  sense  in  the  3rd,  4th,  5th,  and  7th  sections.  In  the 
8th  section  it  is  used  in  this  sense  the  first  and  second 
times,  but  in  the  former  sense  the  third  time.  In  the  9th 
section  it  is  used  in  both  senses :  the  first,  fourth,  and 
sixth  times,  in  the  latter  sense  :  the  second,  tliird,  fifth, 
and  seventh  times  in  the  former  sense  (5). 

The  statute  does  not  operate  to  prevent  the  tithe  owner 
from  recovering  tithes  (which  by  the  first  section  are 
included  in  the  expression  "land")  as  chattels,  from  the 
occupier,  though  none  have  been  set  out  for  twenty  years  ; 
but  it  is  confined  to  cases  where  there  are  two  parties,  each 
claiming  an  adverse  estate  in  the  tithes  (c). 

By  s.  3,  the  right  of  entry,  distress,  or  action,  shall  be  S^t^^g^u 
deemed  to  have  accrued,  1.  In  the  case  of  an  estate  in  ^£1^ ^ 
possession,  (1)  on  a  discontinuance  of  the  possession  or  of  **^^  * 
receipt  by  the  person  claiming,  or  by  the  person  through 
whom  he  claims  ;  or  (2)  on  the  death  of  the  latter  where 
he  continued  in  possession  or  receipt  till  that  time,  and 
where  he  was  the  last  person  in  possession  or  receipt ;  or 
(3)  on  the  accruer  of  a  right  of  possession  or  receipt  on 
alienation,  where  no  person  has  been  in  possession  or 
receipt  by  virtue  of  the  conveyance.     2.  In  the  case  of  a 
future  estate  or  interest  in  respect  of  which  no  person  has 
obtained  possession  or  receipt,  the  right  shall  be  deemed  to 
have  accrued  on  the  estate  falling  into  possession.    3.  In 

(6)  Shelf.  Real  Prop.  Acts,  6th  ed.  (c)  Dean  and  Chapter  of  Ely  r. 

141, 179.  Oath,  16  M.  k  W.  617. 
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T.  e,  ch.  a.  -^ 

right  shall  be  deemed  to  have  accrued  on  that  event. 

That  part  of  this  section  which  provides  that,  in  the 
case  of  reversions  or  remainders,  the  right  shall  be  deemed 
to  have  accrued  at  the  time  when  the  reversion  or  re- 
mainder became  an  estate  in  possession  applies  only  to 
cases  where^some  other  person  than  the  reversioner  was 
entitled  to  the  particular  estate  (d). 
'Doubts  being  entertained  whether  this  section  compre- 
a    /J     jf    W       hended  the  case  of  a  mortgagee  out  of  possession,  it  was 
icJlaJiftJ^'       enacted  by  the  stat  7  Will.  4  &  1  Vict  c.  28,  "  That  it 
/  ^^ic^^^^Y^     shall  and  may  be  lawful  for  any  person  entitled  to  or 
/  /  Y  /^Z  9i^'  claiming  under  any  mortgage  of  land,  being  land  within 
/  the  definition  contained  in  the  first  section  of  the  said 

(r^  ,  Act,  to  make  an  entry  or  bring  an  action  at  law  or  suit 

in  equity  to  recover  such  land  at  any  time  within  twenty 
years  next  after  the  last  paymant  of  any  part  of  the  prin- 
cipal money  or  interest  secured  by  such  mortgage,  although 
more  than  twenty  years  may  have  elapsed  since  the  time 
at  which  the  right  to  make  such  entry  or  bring  such 
action  or  suit  in  equity  shall  have  first  accrued,  anything 
in  the  said  Act  notwithstanding." 
whenire-        By  s.  4  of  the  stat  3  &  4  Will.  4,  c.  27,  where  advan- 
^MraSbau    ^®  ^^  forfeiture  or  breach  of  condition  is  not  taken  by  a 
haw  a  new     remainderman  or  reversioner,  he  shall  have  a  new  right 
when  his  estate  comes  into  possession.    And  by  s.  5, 
the  reversioner  shall  have"  a  new  right  on  the  reversion 
becoming  an  estate  in  possession  by  the  determination 
of  any  estate,  notwithstanding  he  or  some  person  through 
whom  he  claims  shall,  previously  to  the  creation  of  the 
estate  so  determined,  have  been  in  possession  or  receipt 
Afimierof        TSv  s.  6,  an  administrator  shall  be  deemed  to  claim  as 

right  to  an  ''  ' 

admintetra-    jf  tj^^pg  j^^d  becu  uo  interval  between  the  death  of  such 


((2)  Lat  d.  Bald  y.  MoulsdaU,  16  M.  k  W.  689. 
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dgceaged  person  and  the  gant.  of  letters  jaf.  adniinis-   /^*^J^2 
tration.  


By  8.  7,  tlie  right  of  entry,  distress,  or  action  of  a  person  Accmerof 

"  •  right  in  case 

entitled,  subject  to  a  tenancy  at  will,  shall  be  deemed  to  JJ^Jj"*^^ 
have  first  accrued  either  at  the  determination  of  such 
tenancjr,  or  at  the  expiration  of  one  year  next  after  the 
commencement  thereof.     And  by  s.  8,  the  right  of  entry,  Accruer  of 
distress,  or  action  of  a  person  entitled,  subject  to  a  tenancy  of  a  tenancy 

firom  year  to 

from  year  to  year  or  for  some,  other  period  without  any  year,  or  for 

•/  •/  -t  J     goQie  other 

lease  in  writing,   shall  be  deemed  to  have  first  accrued  ffifSit. 
stJ!»_de^nni.\t,on  of  ^e  .«t  of  ,uch  yea.  or  otto  -""' 
periods,  or  on  the  last  payment  of  rent,  whichever  shall 
last  happen. 

By  s.  9,  "when  any  person  shall  be  in  possession  or  in  Aocnierof 
receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  ofrent 
rent,  by  virtue  of  a  lease  in   writing,  by  which  a  rent  wwiwd. 
amounting  to  the  yearly  sum  of  twenty  shillings  or  up-   T  6*^^^^^  woX^v*^^ 
wards  shall  be  reserved,  and  ^he  rent  reserved  by  such    "U    ^k:^^  vv^i^^^^ 
lease  shall  have  been  received  by  some  person  wrongfully  ' 

claiming  to  be  entitled  to  such  land  or  rent  in  reversion 
immediately  expectant  on  the  determination  of  such  lease, 
and  no  payment  in  respect  of  the  rent  reserved  by  such 
lease  _shall  afterwards  have  been  mado.  to  the  person 
rightfully  entitled  thereto,  the  right  of  the  person  entitled 
to  such  land  or  rent,  subject  to  such  lease,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress  or  to 
bring  an  action  after  the  determination  of  such  lease,  shall 
l^e  deemed  to  have  first  accrued  at  the  time  at  which  th^ 
rent  reserved  by  such  lease  was  first  so  receivedby  Jihe 
person  wrongfully  claiming  as  aforesaid ;  and  no  such  right 
shall  be  deemed  to  have  first  accrued  upon  the  determina- 
tion of  such  lease  to  the  person  rightfully  entitled." 

By  s.  10,  "  no  person  shall  be  deemed  to  have  been  in  Mere  entry 

not  to  be 

possession  of  any  land  within  the  meaning  of  this  Act  Jj^JjJon. 
merely  by  reason  of  having  mad©  an  entry  thereon.*'    And  conunnai 


556 


OF  THE  STATUTE  OF  LIMITATIONS. 


Put  III. 
T.  6,  Ch.  S. 


by  8.  11,  "no  continual  or  other  claim  upon  or  near  any 
land  sliall  presence  any  right  of  making  an  entry  or  distress 
or  of  bringing  an  action.? 

By  s.  12,  the  possession  of  one  coparcener,  joint  tenant, 
or  tenant  in  common,  is^ng^  to  be  deemed  the  possession  of 
the  other  or  others.  And  by  s.  13,  thfi_jiossessign_  qfji 
younger  brother  or  other  relative  of  the  heir  is  not  to  be 
deemed  the  possession  of  the  heir. 

By  s.  14,  an  acknowledgment  in  writing  given  to  the 
person_entitled  or  his  agent  is  to  be  eq^uivalent  to  posses- 


PosMidou 
of  one 
coparcener, 
joint  tenant, 
or  tenant  in 
common. 

Poeseasion 
of  a  younger 
brother  or 
relative. 

Acknow-     I  I 

ledgment  inl 

writing  to   / 

tbe  penon  . 

entitled  or    ■      .  .    , 

his  agent.    1  siou  or  receipt. 

Ca^of 
poMeaeion 
not  being 
Bfivene  at 
the  time  of 
the  Act. 


DinbiUUes. 


When  the 
light  to  an 
estate  in 
poaaeaMion 
barredt  the 
other  rights' 
of  theaame 
raon  shall 


er 


barred. 


By  s.  15,  where  possession  was  not  adverse  at  the  time 
of  passing  the  Act,  the  right  was  not  to  be  barred  till  the 
end  of  five  years  afterwards,  notwithstanding  the  period  of 
twenty  years  limited  by  the  Act  might  have  expired. 

By  s.  16,  if  a  person  be  under  disability  of  infancy, 
coverture,  unsoundness  of  mind,  or  absence  beyond  the 
seas  at  the  time  the  first  right  accrued  to  him,  he  and 
those  claiming  through  him  shall  have  ten  years  from 
the  termination  of  such  disability  or  his  death,  notwith- 
standing the  expiration  of  the  twenty  years.  But  by  s.  17, 
no  entry,  distress,  or  action  shall  be  made  or  brought  but 
within  forty  years  from  the  first  accruer  of  the  right. 
And  by  s.  18,  where  a  person  shall  have  died  under  dis- 
ability, no  additional  time  shall  be  allowed  on  account  of 
the  disability  of  any  other  person.  And  by  s.  19,  Ireland 
and  the  other  adjacent  isljinds  are  not  to  be  deemed  beyond 
the  seas. 

By  s.  20,  when  the  right  of  a  person  to  an  estate  in 

^  /possession  is  barred,  his^ight  to  any  other  estate,  interest, 

'  right,  or  possibility  in  the  same  land  or  rent  is  also  barred, 

'  unless  in  the  meantime  such  land  or  rent  shall  have  been 

recovered  by  some  person  entitled  to  an  estate,  interest,  or 

rig&t  which  shall  have  been  limited  or  taken  effect  after  or 

in  defeasance  of  such  estate  or  interest  in  possession. 
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By  s.  21,  when  a  tenant  in  tail  is  barred,  no  person  whom  J^i^l}^^- 

he  might  have  barred  shall  recover.    And  by  s.  22,  when  a 

tenant  in  tail  dies  before  the  expiration  of  the  period  JS^JJ^J^ 
limited  for  recovering  land  or  rent,  no  person  whom  he  hVmiSt*"* 
might  have  barred  shall  recover  it  but  within  the  period  ^Jl^^ 
during  wliich  the  tenant  in  tail  himself  might  have  recovered  tonlSui*^ 
it,  if  he  had  continued  to  live.  to^JwroST 

By  s.  23,  where  tliere  shall  have  been  possession  or  have&mred, 
receipt    under  an   assurance  by  a  tenant  in  tail,  which  Shew**^ 
shall  not  bar  an  estate  or  estates  to  take  effect  after  or  take  effect 

after  or  in 

in  defeasance  of  his  estate  tail,  such  estate  or  estates  shaU  defea-auceof 

estate  tail 

be  barred  after  such  possession  or  receipt  shall  have  con-  Jj^** 
tinned  for  twenty  years  from  the  time  when  the  assurance 
if  then  executed  would  have  barred  such  estate  or  estates. 

By^i;"247  "after  the  Slst  dayl)TT)ecember,  1883",  no  saitein 

,      ,  .  equity  to  be 

person  claiming  any  land  or  rent  in  equity  shall  bring  JiiSfcUme 
any  suit  to  recover  the  same  but  within  the  period  during  JSionl 
which  by  virtue  of  the  provisions  hereinbefore  contained 
he  might  have  made  an  entry  or  distress  or  brought  an 
action  to  recover  the  same  respectively,  if  he  had  been 
entitled  at  law  to  such  estate,  interest,  or  right  in  or  to  the 
same  as  he  shall  claim  therein  in  equity."  Charitable  trusts 
are  within  this  section  (e). 

By  s.  25,  "when  any  land  or  rent  shall  be  vested  in  a  Aocsmwof 

right  in 

trustee  upon  any  express  trust,  the  right  of  the  cestui  que  ««•<>' 
trust,  or  any  person  claiming  through  him,   to  bring  a  *™'* 
suit  against  the  trustee,  or  any  person  claiming  through  , .  - 

him,  to  recover  such  land  or  rent,  shall  be  deemed  to  \^^  * 
have  first  accrued,  according  to  the  meaning  of  this  Act, 
at  and  not  before^  the  time  at  which  such  land  or  rent 
shalljiaxajjeeji.  conveyed_^to  a  purchaser  for  a  valuable 
consideration,  and  shall  then  be  deemed  to  have  accrued 
only  as  against  such  purchaser  and  any  person  claiming 
through  him." 

(e)  Magdalen  Coll.  v,  Att-GeVs  6  H.L.  Cas.  189, 
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Acemxot 
right  in 
cases  of 
fraud. 

Jnriadietioji 
of  equity  to 
reftaM  relief. 


Barring 
mortgagor. 


Bar  to 
ecclesiastical 
or  eleemo- 
synary cor- 
poration solo 
in  regurd  to 
land  or  rent. 


Bar  to 
right  of 
presentation 
or  ad?ow80D. 


I '  ExUnctlon 
/ 1  of  the  right 
. '  as  weU  as 
f  the  romedy. 


Receipt  of 
rent  to  be 
deemed  a 
receipt  of 
profits. 


By  s.  26,  in  cases  of  concealed  fraud,  the  right  shall  be 
deemed  to  have  accrued  when  the  fraud  shall  or  might  with 
reasonable  diligence  have  been  first  discovered. 

By  s.  27,  "  nothing  in  this  Act  contained  shall  be  deemed 
to  interfere  with  any  rule  or  jurisdiction  of  courts  of  equity 
in  refusing  relief  on  the  ground  of  acquiescence  or  other- 
wise to  any  person  whose  right  to  bring  a  suit  may  not  be 
barred  by  virtue  of  this  Act." 

By  8. 28,  a  mortgagor  is  to  be  barred  at  the  end  of  twenty 
years  from  the  time  when  the  mortgagee  took  possession, 
or  from  the  last  written  acknowledgment. 

By  s.  29,  no  lands  or  rent  shall  be  recovered  by  any 
ecclesiastical  or  eleemosynary  corporation  sole  after  two 
incumbencies  and  six  years,  or  such  further  time  as  will 
make  up  sixty  years  from  the  accruer  of  the  ri^t 

By  s.  30,  no  benefice  shall  be  recovered  after  three 
adverse  incumbencies  or  such  farther  period  as  will  make 
up  sixty  years.  But,  by  s.  31,  an  incumbency,  after  pro- 
motion  to  a  bishopric,  is  to  be  deemed  a  continuation  of 
the  incumbency  of  the  clerk  who  was  made  a  bishop.  By 
s.  33,  however,  no  benefice  is  to  be  recovered  after  a  hijaij^d 
years*  adverse  possession.  ^ 

By  s.  34,  '*  at  the  determination  of  the  period  limited  by 
this  Act  to  any  person  for  making  an  entry  or  distress, 
or  bringing  any  writ  of  quare  impedit  or  other  action 
or  suit,  the  right  and  title  of  such  person  to  the 
land,  rent,  or  advowsons  for  the  recovery  whereof  such 
entry,  distress,  action,  or  suit  respectively  might  have 
been  made  or  brought  within  such  period,  shall  be  extin- 
guished." 

By  s.  35,  "  the  receipt  of  the  rent  payable  .by  any  tenant 
from  year  to  year  or  other  lessee,  shall,  as  against  such 
lessee  or  any  pei-son  claiming  under  him  (but  subject  to 
the  lease),  be  deemed  to  be  the  receipt  of  the  profits  of  the 
land  for  the  purposes  of  this  Act." 
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By  s.  36,  real  and  mixed  actions  are  abolished,  except  for    p^m  m. 
dower,  quare  impedit,  and  eiectment.  — *- 

— _        ^'    ^ *-T ' -^ • .  Abolitioii  of 

By  s.  39,  "  no  descent  cast,  discontinuance,  or  warranty  ^^^^ 
which  may  happen  or  be  made  after  the  said  31st  day  of  J^^^ao. 
December,  1833,  shall  toll  or  defeat  any  right  of  entry  or  Nodeacent 
action  for  the  recovery  of  land."  JS™?*  to 

By  s.  40,  "  no  action  or  suit  or  other  proceeding  shall  be  22? o? 
brought,  to  recover  any  sum  of  money  secured  by  any  SJuIm!* 
mortgage,  judgment,  or  lien,  or  otherwise  charged  upon  or  ^^ 
payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any  ^S??? 
legacy,  but  within  twenty  years  next  after  a  present  right  Sat^fand, 

and  to 

to  receive  the  same  shall  have  accrued  to  some  person  legacies, 
capable  of  giving  a  discharge  for  or  telease  of  the  same,  n^j.  j(  c.  ^  .. 
unless  in  the  meantime  some  part  of  the  principal  money, 
or  some  interest  thereon,  shaU  have  been  paid,  or  some 
acknowledgment  of  the  right  thereto  shall  have  been  given 
in  writing  signed  by  the  person  by  whom  the  same  shall 
be  payable,  or  his  agent,  to  the  person  entitled  thereto  or 
his  agent ;  and  in  such  case  no  such  action  or  suit  or  pro- 
ceeding shall  be  brought  but  within  twenty  years  after 
such  payment  or  acknowledgment,  or  the  last  of  such 
payments  or  acknowledgments  if  more  than  one,  was 
given"  (/). 

This  section  does  not  apply  to  cases  of  express  trust  (jj). 
But  relief  will  not  be  granted  to  a  cestui  que  trust  after     ' 
twenty  years'  delay,  if  unaccounted  for  (A). 

A  bond  debt  by  which  the  heir  is  bound  is  not  a  debt 
"charged  upon  or  payable  out  of"  land,  within  this  sec- 
tion (i). 

(/)  Aa  to  arrears  of  dower,  see  Watson  t.  Saul^  1  Gif.  188  ;  Lemis 

supra,  p.  194  ;  and  as  to  arrears  of  t.  Dunconibe  (No.  2),  29  Beay.  175; 

rent,  or  interest,  or  damages  in  re*  Tyson  t.  Jackson,  30  Beay.  384. 

spect  of  such  arrears,  see  supra,  p.  (h)  Bright  y.  Lefferton  (No.  1),  29 

30.  Beav.  498. 

(g)    2    Spcnce's    Eq.    Jnr.    62  ;  (t)  Rodham  y.  Morley,  2  Eaj  &  J. 

Downes  v.  BuOock,  25  Beay.  54 ;  836  ;  1  D.  &  J.  1. 


^  '^/^ 
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Part  in.         Bv  the  Stat  23  &  24  Vict.  c.  38,  s.  13,  "  after  the  3l8t  of 

T.  «,  Ch.  S.  ^^  '  ' 

December,  1860,    no    suit   or   other  proceeding  shall  be 

*^ro""ru'^f  hrought  to  recover  the  personal  estate,  or  any  share  of  the 
Intestatot.  personal  estate,  of  any  person  dying  intestate,  possessed 
by  the  legal  personal  representative  of  such  intestate,  but 
within  twenty  years  next  after  a  present  right  to  receive 
the  same  shall  have  accrued  to  some  person  capable  of 
giving  a  discharge  for  or  release  of  the  same,  unless  in  the 
meantime  some  part  of  such  estate  or  share,  or  some 
interest  in  respect  thereof,  shall  have  been  accounted  for 
or  paid,  or  some  acknowledgment  of  the  right  thereto*  shall 
have  been  given  in  writing,  signed  by  the  person  account- 
able for  the  same,  or  his  agent,  to  the  person  entitled 
thereto,  or  his  agent ;  and  in  such  case  no  such  action  or 
suit  shall  be  brought  but  within  twenty  years  after  such 
accounting,  payment,  or  acknowledgment,  or  the  last  of 
such  accountings,  payments,  or  acknowledgments,  if  more 
than  one,  was  made  or  given." 


561 


TITLE  VII. 

OF  THE  OPERATION  OF  THE  TRANSFER  OF  LAND  ACT  AND 
THE  DECLARATION  OF  TITLE  ACT. 

An  unimpeachable  title  or  root  of  title  may  be  obtained  in    part  iir. 
favour  of  or  by  a  purchaser  for  value,  1st.  V>y  entering  the 

Transfer  of 

land  on  "the  Ee«:>ister  of  Estates  with  an   indefeasible  Land  Act, 

^  •  and  Declara- 

Title,"  and  the  interests  and  persons  interested  on  "the  5{ct^^^^^^^ 
Record  of  Title  to  Land  on  the  Eegister."  2ndly.  By  an 
order  of  the  Court  of  Chancery,  subject  to  appeal,  vesting 
the  land  in  a  purchaser  for  value.  Tlie  order  may  be 
qualified,  showing  tliat  the  title  is  to  commence  from  a 
certain  time.  3rdly.  By  a  transfer,  by  direction  of  the 
Court  of  Chancer}^  to  "  the  Register  of  Estates  with  an  in- 
defeasible Title  "  (with  an  entiy  on  "  the  Record  of  Title  " 
of  the  interests  and  persons  interested)  of  land,  which,  on 
proof  of  a  ten  years*  enjoyment  by  an  owner  as  of  the  fee, 
was  previously  placed  on  "  the  Register  of  Estates  witliout 
an  indefeasible  Title."  4thly.  By  a  final  declaration  of 
title  by  the  Couiii  of  Chancery.  The  first  three  of  these 
modes  of  obtaining  an  indefeasible  title  are  under  the 
Transfer  of  Land  Act,  25  &  26  Vict.  c.  53  ;  the  fourtli  is 
under  the  Declaration  of  Title  Act,  25  &  26  Vict.  c.  67. 

The  title  so  gained  is  altogether  indefeasible,  when  land 
is  registered  with  an  indefeasible  title.  In  that  case,  the 
title  is  not  subject  to  be  defeated  even  by  a  prior  interest. 
But  when  land  is  registered  without  an  indefeasible  title, 
interests  prior  to  the  registration  or  to  the  commencement 
of  the  title  are  not  affected. 

The  title  so  gained  may,  however,  be  subject  to  incum- 
brances, which  are  to  be  registered  in  "  the  Register  of 

go 
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TiTuvn    ^<^^g^o®8  ^^^  Incumbrances."    And  the  registrar  may  in 

"  the  Eecord  of  Title  "  specify  any  exception,  qualification, 

or  condition,  or  reserve  a  right,  or  describe  an  outstanding 
right  or  possibility. 

No  unregistered  estate  or  contract,  for  the  registration 
whereof  provision  is  made  by  the  Act,  will  prevail  against 
the  title  of  a  purchaser  for  value  duly  registered.  The 
proprietor  of  any  land  or  charge  may  direct  that  no  trans- 
fer or  charge  be  made  of  it  until  notice  be  sent  to  some 
address,  or  some  consent  be  given  or  something  else  be 
done.  But  this  restraint  may  be  withdrawn  or  be  set  aside 
by  a  Judge  of  the  Court  of  Chancery. 

Any  person  interested  in  any  land  or  charge  registered 
in  the  name  of  any  other  person  may  lodge  a  caveat  that 
no  disposition  be  made  without  notice  to  the  cautioner. 

Land  may  be  removed  from  the  register  by  consent  of  all 
persons  interested. 

After  registration  of  any  land,  every  interest  created  or 
coming  into  existence  or  affecting  it,  is  to  be  registered  in 
"  the  Eecord  of  Title  "  or  "  the  Eegister  of  Incumbrances." 

Land  registered  under  the  Transfer  of  Land  Act  may  be 
dealt  with  or  affected,  1st.  By  a  short  statutory  disposition 
in  a  schedule  form.  2ndly.  By  an  indorsement  on  an  in- 
strument called  the  land  certificate,  which  may  be  obtained 
by  any  one  named  in  the  record  of  title  as  owner  of  any 
interest,  and  which  contains  a  copy  of  the  entries  in  the 
register  and  all  other  material  particulars,  and  may  be 
compared  with  and  made  to  correspond  with  the  register 
from  time  to  time.  3rdly.  By  a  deposit  of  the  land  certi- 
ficate. 4thly.  By  any  instrument  by  which  the  land,  if 
not  registered,  might  have  been  dealt  with  or  affected  {a), 

(a)  For  further  informalion,  the      borate,  and  valuable  work  on  these 
reader  is  referred  to  Mr.  Edward      statutes. 
Nugent  Ayrton*8  most  careful,  ela- 


-Mi    ^    J-^J" 
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TITLE  VIII. 

OF  FORFEITURE. 

FoRFFJTURE  is  a  loss  of  real  or  personal  property,  as  a    paetiii. 


punishment  for  some  illegal  act  or  negligence  of  tlie  owner 
tliereof. 

Real  and  personal  estate  may  be  forfeited  by  various  ^^^ 
means : — 

I.  By  crime. 

II.  By  wrongful  conduct  as  regards  tenure. 
III.   By  alienation  contrary  to  law. 
IV.  By  non-presentation  to  a  benefice ;  in  which  case 

the  forfeiture  is  denominated  a  lapse. 
V.  By  simony. 

VI.  By  non-performance  of  conditions, 
VII.  By  breach  of  copyhold  customs  (a), 
I.  By  attainder  in  high  treason,  a  man  forfeits  for  ever,  i.  Farfeitow 

•^  o  ^  f  for  crime. 

to  the  Crown,  all  his  lands  and  tenements  of  freehold 
tenure,  in  fee  simple,  and  all  his  rights  of  entry  on  lands 
and  tenements  of  the  same  tenure,  which  he  had  at  the 
time  of  the  offence  committed,  or  at  any  time  afterwards. 
And  he  also  forfeits  to  the  Crown  the  profits  of  all  lands 
and  tenements  of  the  same  tenure,  which  he  had  in  his  own 
right,  for  life  or  years,  so  long  as  such  interest  shall 
subsist  (6). 

In  consequence  of  the  stat.  26  Hen.  8,  c.  13,  and  33  Hen. 
8,  c.  20,  if  tenant  in  tail  in  possession,  or  having  a  right  of 

(a)  2  Bl.  Com.  267.  Cniifle  T.  32,  c.  2,  §  36 ;  Burton, 

(&)  2  BI.  Com.  290  ;  i  Bl.  Com,      §  189. 
374;    4  Steph.   Com.   495—6;    4 
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TfiwVni.  ®^*^'  ^^  attainted  of  high  treason,  the  estate  tail  is  barred, 
and  the  lands  are  forfeited  to,  and  immediately  vest  in,  the 
sovereign,  who  thei'ehy  acquires  a  base  fee,  so  long  as  the 
person  attainted  lives,  or  there  are  heirs  of  his  body  who 
would  have  been  capable  of  inheriting  the  estate  tail ;  but 
upon  failure  of  such  heirs,  the  remainderman  or  reversionei' 
becomes  entitled  (c). 

He  who  is  attainted  for  murder  forfeits  the  benefit  of  all 
freehold  estates  during  life;  and  after  his  death,  all  his 
freehold  lands  and  tenements  in  fee  simple,  but  not  those 
in  tail,  go  to  the  Crown  for  a  year  and  a  day,  during  which 
the  Crown  may  commit  any  manner  of  waste :  but  this 
year,  day,  and  waste,  as  it  is  termed,  is  now  usually  com- 
pounded for.  After  the  expiration  of  the  year  and  a  day, 
the  property  goes  to  the  lord  by  escheat  (d). 

Forfeiture  of  lands  only  arises  on  attainder,  and  attainder 
is  caused  by  a  sentence  of  death,  or  judgment  of  outlawry' 
on  a  capital  crime,  pronounced  for  absconding  or  fleeing 
from  justice  (e).  But  the  forfeiture  relates  back  to  the 
time  of  the  offence,  so  as  to  avoid  all  intermediate  charges 
and  conveyances  (/). 

Forfeitiu-e  of  the  profits  of  lands  for  life  is  incident  to 
misprision  of  treason,  and  striking  in  Westminster  Hall,  or 
drawing  a  weapon  upon  a  Judge  therein,  while  the  Court 
is  sitting  ((/). 

Since  the  stat.  54  Geo.  3,  c.  145,  he  who  is  attainted  of 
any  other  felony  than  high  treason  and  murder,  forfeits  the 
profits  of  all  his  estates  of  freehold  during  his  life 
only  (h). 

In  the  absence  of  any  special  enactment  to  the  contrary, 

(c)  1  Cruise  T.  2,  c.  2,  §36—41.  {/)  4  Bl.  Com.  375;   4  Steph. 

(<0  4   Bl.  Com.  378-9  ;   2  Bl.  Com.  496,  500. 

Com.  252  ;   4  Steph.  Com.  499 ;   1  (ff)  4  Bl.  Com.  379  ;   4  Steph. 

Cruise  T.  2,  c.  2,  §  42.  Com.  601. 

{€)  4  Bl.Com.  874  ;  4  Steph.  Com,  {h)  4  Steph.  Com.  499, 
495. 
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copyhold  estates  are  forfeited  to  the  lord  of  the  manor,  and  ^Tt  */viiJ 
not  to  the  Crown  (z).  

When  a  man  commits  felony,  and  then  purchases  land, 
and  afterwards  is  attainted,  the  lord  of  the  fee  shall  have 
it  by  escheat ;  for  he  had  capacity  to  purchase,  but  not  to 
hold  it.  If  a  man  is  attainted  of  felony,  he  has  capacity  to 
purchase  to  him  and  his  heii's,  yet  he  cannot  hold  it ;  but 
in  that  case,  the  Queen  shall  have  it  by  her  prerogative, 
and  not  the  lord  of  the  fee ;  because  a  man  attainted, 
being  civiliter  mortuus,  has  only  a  capacity  to  purchase 
for  the  benefit  of  the  Crown  (k). 

The  forfeiture  of  chattels  accrues  on  conviction  in  the 
liigher  kinds  of  offences, — in  high  treason,  misprision  of 
treason,  felonies  of  all  sorts,  self-murder  or  felony  de  se, 
and  striking  or  drawing  a  weapon  upon  a  Judge  in  West- 
minster Hall  (l).  Forfeiture  of  chattels  has  no  relation 
backward ;  so  that  those  only  which  a  man  has  at  the 
time  of  conviction  are  forfeited.  But  if  chattels  are  only 
coliusively  and  colourably,  not  bona  fide,  parted  with 
between  the  offence  and  the  conviction,  in  such  a  way 
that  the  party,  if  acquitted,  coidd  recover  them,  or  if 
they  are  not  parted  with  for  valuable  consideration,  or 
bonft  fide,  for  a  good  consideration,  they  will  belong  to  the 
Crown  (m). 

By  the  stat.  5  Geo.  4,  c.  84,  s.  26,  felons  whose  sen- 
tences have  been  remitted  by  the  governor  of  the  penal 
colony,  are  protected  in  the  enjoyment  of  property  subse- 
quently acquired  by  them,  not  only  by  their  own  industry, 
but  also  by  other  means ;  as  where  a  felon  has  subsequently 
acquired  property  by  becoming  one  of  an  ascertained  class 

(0  4    Stcph.    Com.    495  n. ;    1  (0  4  Bl.  Com.  379, 380  ;  4  Stcpli. 

Cruise  T.  10,  c.  5,  §  2.  Com.  501, 502. 

{h)  4  Cruise  T.  32,  c.  2,  §  39  ;  2  (;/i)  4  Bl.  Com.  380—1  ;  4  Steph. 

Bl.  Com.  290  ;  2  Pres,  Shep*  T.  285  ,'  Com.  502 ;   Perkins  t.  Bradlei/,  1 

Sugd.  Concise  View,  541 ;  Co.  Litt.  Hare,  219  ;  i?6  Saunders* a  Estate^ 

2  b*  4  Gif.  179* 
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Paet  IJI. 
TiTLB  VUI. 


IT.  Forfei- 
ture by 
wronKfal 
conduct  as 
regmrds 
tenure. 


III.  Forfei- 
ture br 
nnlawful 
ftlienation. 


1.  Allenar 
tion  in 
mortmain. 


of  next  of  kin  entitled  under  a  will  made  previous  to  his 
conviction  (n). 

By  the  stat.  13  &  14  Vict.  c.  60,  s.  46,  re-enacting  s.  3 
of  the  stat  4  &  5  Will.  4,  c.  23,  it  is  enacted,  that  no 
lands,  stock,  or  chose  in  action  vested  in  any  person  npon 
any  trust  or  by  way  of  mortgage,  or  any  profits  thereof, 
shall  be  forfeited  by  reason  of  the  attainder  or  conviction 
for  any  offence  of  such  trustee  or  mortgagee  (o). 

II.  If  tenant  for  life,  in  a  Court  of  record,  disclaims  to 
hold  of  his  lord,  or  aflimis  or  impliedly  admits  the  rever- 
sion to  be  in  a  stranger,  it  is  a  forfeiture  (p) ;  and  so  if  in 
a  Court  of  record  a  tenant  for  life  claims  any  greater 
estate  than  was  granted  to  him,  it  is  a  forfeiture.  Hence, 
although  a  fine  of  things  lying  in  grant  had  no  greater 
effect,  as  to  the  interest  which  it  passed,  than  a  grant,  yet 
a  fine  by  tenant  for  life  of  such  tenements,  without  any 
expressions  restricting  its  operation  to  such  an  estate  as 
he  might  lawfully  pass,  caused  a  forfeiture.  So,  if  any 
tenant  for  life  accepted  such  an  unqualified  fine  from  a 
stranger,  he  (the  conusee)  incurred  a  forfeiture  (q). 

III.  Lands  and  tenements  may  be  forfeited  by  an  alien- 
ation of  them  contrary  to  law ;  that  is,  by  alienation  in 
mortmain,  alienation  to  an  alien,  or  wrongful  alienation  by 
particular  tenants  (r). 

1.  Alienation  in  moi-tmain  (in  mortuS.  manu)  is  an 
alienation  of  lands  or  tenements  to  any  corporation,  sole 
or  aggregate,  ecclesiastical  or  temporal  («).  Any  such  cor- 
porations may  purchase  lands,  yet,  imless  they  have  a 
licence  to  hold  in  mortmain,  they  cannot  retain  such  pur- 
chase, but  it  shaU  be  forfeited  to  the  lord  of  the  fee  {{). 


(n)  QougK  T.  Davits,  2  K.  &  J. 
628. 

(o)  See  supra,  p.  534. 

(p)  1  Cruise  T.  3.  c.  1,  §  38 ;  2 
Bl.  Com.  276 ;  Co.  Litt.  252  a. 

(q)  Burton,    §    745  ;    Co.    Litt. 


251b. 

(r)  2  Bl.  Com.  267. 

(«)  2  Bl.  Com.  268  ;  Co.  Litt.  2  b. 

(0  2  Bl.  Com.  290.-1 ;  Co.  Litt. 
2  b. 
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It  is  provided  hy  the  stat.  7  &  8  Will.  3,  c.  37,  that  the    partiii. 


Crown  may  grant  licences  to  alien  or  take  in  mortmain  (u). 
And,  by  various  statutes,  exemptions  have  been  created  in 
favour  of  the  Church  and  of  certain  charities,  &c.  (x). 

2.  Alienation  to  an  alien  was,  and  in  general  still  is,  a  2.  Alienation 

to  aa  alien. 

cause  of  forfeiture  to  the  Crown  of  the  lands  so  alienated  (y). 

3.  Alienations  by  persons  not  having  an  estate  of  inhe-  «•  AUenation 

.  ^7  uartkular 

ritance,  when  they  are  greater  than  the  law  entitles  them  t«aMt«. 
to  make,  are  in  certain  cases  forfeitures  to  him  whose 
right  is  attacked  thereby  (z).    Thus,  if  a  tenant  in  tail  after  ab  by 

°  J    V  y  *  tenants  la 

possibility  of  issue  extinct  (a),  or  a  tenant  by  the  curtesy,  ^^^^ 
or  tenant  for  life  made  a  feoffment  to  a  stranger  in  fee,  or  JxtS^  or 
in  tail,  or  for  the  life  of  the  feoffee,  or  levied  a  fine  without  ^rtMy,  or 
proper  words  of  restriction,  or  suffered  a  recovery,  it  was  a  "   *' 
forfeiture,  tmless  the  person  in  remainder  or  reversion  in 
fee  was  a  party  to  the  assurance,  or  confinned  the  estate  (6). 
If  baron  and  feme,  tenants  for  life,  made  a  feoffment,  this 
■was  a  forfeiture  during  the  coverture,  but  not  against  the 
wife  after  her  husband's  death  (c).     But  as  a  grant,  lease 
for  years,  bargain  and  sale,  or  lease  and  release,  only  passed 
what  lawfully  might  pass,  by  these  no  forfeiture  could  be 
incurred  (rf). 

The  Statute  of  Gloucester  (6  Edw.  1,  c.  7)  provides,  or  by  a 

tenant  In 

that,  upon  the  alienation,  in  fee  or  for  life,  of  a  tenant  in  dower, or* 


wonian 


dower,  she  shall  forfeit  her  estate  (e).     And  by  the  stat.  11  ^jfjj^ 
Hea  7,  c.  20  (confirmed  by  the  stat.  32  Hen.  8,  c.  36,  s.  2),  JSti^Ythe 
if  a  woman  who  had  an  estate  in  dower,  or  for  life,  or  in  Siiwidt&o, 

(tt)  2  BL  Com.  873;  1  Cruise  T.  443^445. 

1,  §  37  ;  Co.  Litt.  99  a,  n.  (1).  (a)  1  Cruise  T.  4,  §  9. 

(r)   See    Stamp's   Index  to  the  (6)  1  Cruise  T.  3,  c.  1,  §  33—37 ; 

Statute  Law,  tit.  '*  Mortmain."  And  and  T.  5,  c.  2,  §  31 ;  Co.  Lit.  233  b, 

as  to  ''The  Mortmain  Act,"  see  &n.  (1);  251,  a  bj  Burton,  §740  n, 

supra,  p.  282  et  seq.  741,  744,  740. 

(y)  2  Pres.  Shep.  T.  232,  n.  12.  (c)  1  Cruise  T.  3,  c.  1,  §  36. 

On  Aliens,  see  infra,  Part.  IV.,  T.  (d)  Burton,  §  740 ;  Co.  Litt.  233. 

1,  c.  7.^  b,  n(l);  251,  nb. 

(a)  2  BL  Com.  274  j  1  Steph.  Com.  (e)  1  Cruise  T.  6,  c.  2,  §  28* 
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Part  III. 
Title  VIII. 


or  bj  tonanl 
for  years. 


Third 
persous 
Maved  from 
effect  of 
forfeitarc. 


IV.  Lapse 
or  forfeiture 
by  non- 
prescDtation 
to  a  benefice. 


tail,  jointly  -with  her  husband,  or  to  herself,  or  her  use,  in 
any  hereditaments  of  the  inheritance  or  purchase  of  her 
husband,  or  given  to  the  husband  and  wife  in  tail  or  for 
life  by  any  of  the  ancestors  of  the  husband  or  by  any  one 
seised  to  the  use  of  the  husband  or  of  his  ancestors,  and 
being  sole,  or  vvitli  any  other  after-taken  husband,  discon- 
tinued, aliened,  released,  or  confirmed  with  warranty,  or 
by  covin  suffered  a  recovery  thereof,  such  recovery,  discon- 
tinuance, alienation,  release,  confirmation,  and  waiTanty 
were  void,  and  the  person  or  pei^ons  to  whom,  after  the 
decease  of  the  woman,  the  hereditaments  would  otherwise 
have  belonged,  might  enter  at  once,  and  the  woman  was 
bari-ed  dming  the  coverture,  if  married,  or  altogether  if 
sole,  unless  he  or  they  concurred  by  some  instrument 
recorded  or  enrolled,  or  unless  the  alienation  were  for  the 
w^oman's  life  only.  But  by  s.  17  of  the  stat.  3  &  4  Will.  4, 
c.  74,  this  enactment  is  repealed,  except  as  to  lands  in 
settlement  before  the  Fines  and  Eecoveries  Act. 

And  if  a  tenant  for  years  attempted  to  create  a  gixjater 
interest  than  he  lawfully  could,  by  a  mode  of  conveyance 
which  divested  the  estate  in  remainder  or  reversion,  it 
would  operate  as  a  forfeiture  of  his  estate  (/),  unless  the 
remaindeiman  or  reversioner  was  a  party  to  the  convey- 
ance {g). 

In  case  of  forfeitures  by  particular  tenants,  all  estates 
and  charges  lawfully  created  by  them  before  the  forfeitures 
are  good  Qi), 

IV.  Lapse  is  a  species  of  forfeiture,  whereby  the  right 
of  presentation  to  a  church  accrues  to  the  ordinaiy  by  the 
neglect  of  the  patron  to  ])resent ;  to  the  metropolitan,  by 
the  neglect  of  the  ordinaiy;  and  to  the  Cmwn,  by  the 
neglect  of  the  metropolitan  (^).     The  teim  in  which  the 


(/)  1  Cruise  T.  8,  c.  %  §  46. 
ig)  1  Cruise  T.  8,  c.  2,  §  49. 
(4)  2  BL  Com.  275  j    Burton,  § 


730, 11. 
(/)  2  Bl.  Com.  276. 
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title  to  present  by  lapse  accrues  from  the  one  to  the  other    part  m. 

successively  is  six  calendar    months  from   the  time   of  -  - 

avoidance,  exclusive  of  the  dav  of  the  avoidance,  or  from 
the  time  when  the  patron  had  notice  of  the  avoidance. 
But  as  the  patron  has  the  permanent  right  and  interest 
in  the  advowson,  and  the  presentation  is  only  given  to  the 
other  persons  on  account  of  his  negligence,  if  he  presents 
before  the  bishop  or  archbishop  has  filled  up  the  benefice, 
though  after  the  six  months  are  elapsed,  his  presentation 
is  good.  But  the  patron  cannot  present  when  tlie  pre- 
sentation has  lapsed  to  the  Crown :  for  nullum  tempus 
occunit  regi  (i).  In  the  case  of  an  advowson  donative,  no 
lapse  occurs  by  the  non-presentation  of  the  patron  within 
six  months ;  but  the  ordinary  may  compel  the  patron  to 
present,  by  means  of  ecclesiastical  censures  (/). 

V.  By  simony  (rn)  the  right  of  presentation  to  a  living  is  foitf^'"^, 
forfeited,  and  vested  pro  hac  vice  in  the  Crown.  simony. 

VL  Where  an  estate  is  subject  to  a  condition  subse-  J^f^ureT 
quent,  if  such  condition   is    not   performed,   the  estate  JSJi^/'"™" 
becomes  forfeited  and  returns  to  the  grantor.      Where,  '^°'*****^- 
however,  a  lessor  accepts  rent  after  a  breach  of  a  con- 
dition against  alienation  or  cariying  on  a  trade,  it  is  a 
waiver  of  the  forfeiture,  and  a  confirmation  of  the  lease, 
provided  he  had  notice  of  the  breach,  but  not  otherwise  {)i),. 

VII.  In  addition  to  the  forfeitures  to  which  copyhold  JJ^^^J^' 
estates  ai'e  liable  in  common  with  freeholds,  copyholds  are  ^m^w 
also  subject  to  peculiar  forfeitures  annexed  to  this  species  ^"■^®""' 
of  tenure  (o).     Alienations  made  by  the  tenants  of  par-  AiienaUoM 

^  IT  contrary  to 

ticular  estates  in  customaiy  property,  as  they  do  not  divest  theciwtom. 
the  estates  of  the  persons  in  remainder  or  reversion,  so 
they  have  not  the  effect  of  forfeitm'e  for  their  benefit  (;;). 

(k)  2  Bl.  Com.  276-7;  3  Cruise  (»)  4  Cruise  T.  31,  c.  5,§  81—83; 

T.  2J,  c.  2,  §  10,  12, 16.  Bridrjts  y.  Landman,  24  Beav.  27. 

(0  3  Cruise  T,  21,  c.  2  §  17.  (o)  2  Bl.  Com.  282. 

(m)  See  infra,  Part  III.,  T.  12,  (p)  Burton,  §  1830. 

c.  6,  s.  4,  No.  XIII. 
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Pam  III. 
TnLi  VJIL 


Watte. 


Dlielaiiner 
orxtfDMdto 
perforin  (he 
aerricee. 


Beftualto 
|W7  a  flue. 


fteftisalto 
IwjreDt. 


BefUsalto 
beadmiUecL 


Tet  every  alienation  which  is  contrary  to  the  nature  of  the 
customary  tenure  is  a  gi-ound  of  forfeiture  of  the  estate  to 
the  lord  (y).  If,  however,  a  copyholder  executes  a  deed  of 
bargain  and  sale,  it  amounts  only  to  the  creation  of  a 
trust,  and  not  to  any  attempt  to  dispose  of  the  customary 
estate  (r).  And  a  mere  covenant  or  agreement  for  a  lease 
will  not  operate  as  a  forfeiture  (5).  And  so  a  covenant, 
which  if  it  related  to  freehold  lands,  would  have  the  effect 
of  an  immediate  lease,  may  be  construed  as  an  under- 
taking only  for  a  future  lease  of  copyholds.  But  by  a  lease 
without  licence  for  more  than  one  year  (unless  the  custom 
authorises  the  creation  of  a  longer  term)  a  like  forfeiture  is 
incurred  as  by  any  other  conveyance  (t). 

Every  species  of  waste,  whether  voluntary  or  permissive, 
not  warranted  by  the  custom  of  the  manor,  will  operate  as 
a  forfeiture  of  a  copyhold  (u). 

If  a  copyholder  disclaims  tenure,  or  if  he  refuses  to 
perform  the  services,  after  particular  warning  to  himself 
or  general  warning  within  the  parish,  he  thereby  forfeits 
his  copyhold,  unless  he  is  prevented  from  attending  by 
sickness  (x). 

Refusal  to  pay  a  fine  certain  on  admittance,  or  a  fine 
uncertain  within  a  convenient  time  appointed  by  the  lord, 
is  a  forfeitiu*e,  unless,  in  the  case  of  an  uncertain  fine, 
payment  is  refused  on  the  ground  that  more  is  demanded 
than  is  warranted,  and  such  is  the  fact  (7/). 

Eefusal  to  pay  rent  due  by  the  custom  is  a  forfeiture,  if 
made  on  the  ground  that  the  lord  is  not  entitled  to  the 
rent  (z). 

Where  copyholds  are  descendible,  the  heir  is  bound,  on 


(q)  Burton,  §  1331 ;  1  Cruise  T. 
10,  c.  5,  §  5  ;  Co.  Liti.  59  a. 

(r)  Barton,  §  1333. 

(«)  1  Cruise  T.  10,  c.  6,  §  13—16. 

(t)  Burton,  §  1334 ;  1  Cruise  T. 
10,  c.  5,  §  8  ;  Co.  Litt.  50  a. 


(«)  1  Cruise  T.  10,  c.  5,  §  17 ;  Co. 
Litt.  63  a,  &  n.  (1). 

(«)  1  Cruise  T.  10,  c.  6,  §  19,  20, 
28. 

(y)  1  Cruise  T.  10,  c.  5,  §  25—6. 

(ft)  1  CruUo  T.  10,  c  5,  §  27. 


OF  FORFEITURE.  571 

the  death  of  his  ancestor,  to  come  to  the  lord's  court  and  ^^^"yiii^ 
require  to  be  admitted.  If  he  neglects  to  appear  within 
the  time  prescribed  by  the  custom,  a  proclamation  is  made 
for  him  to  come  in  and  be  admitted.  If  he  does  not  then 
appear,  further  proclamations  are  made  at  the  two  or  three 
next  courts,  according  to  the  custom.  And  if  he  does  not 
appear  immediately  after  the  last  proclamation,  the  lord 
may  seize  the  copyhold  as  forfeited  (a).  If,  however,  the 
heir  of  a  copyholder  is  beyond  sea  at  the  time  of  his  an- 
cestor's death,  or  within  age,  or  non  compos  mentis,  or  in 
prison,  his  non-appearance  at  the  lord's  court  to  be  ad- 
mitted will  not  amount  to  a  forfeiture  (6).  And  there  must 
be  a  particular  custom  to  warrant  the  absolute  forfeiture 
of  a  copyhold  by  the  mere  non-appearance  of  the  heir  to 
be  admitted.  By  the  general  custom,  the  lord  is  only  au- 
thorised to  seize  the  land  until  the  tenant  comes  in  to  be 
admitted  (c). 

The  non-appearance  of  a  devisee  to  be  admitted  operates 
in  general  as  a  forfeiture  of  the  copyhold  (d). 

An  infant  at  the  age  of  fourteen  may  forfeit  his  copy-  ?'*'''*{"JJ 
hold,  not  by  offences  proceeding  from  negligence  or  igno- 
rance, but  by  such  as  proceed  from  contempt  (e). 

If  a  copyholder  makes  a  feoffment  of  one  acre  of  his  Extant  of 

forfeiture. 

copyhold,  all  his  estate  is  not  forfeited,  but  only  that  acra 
But  if  a  copyholder  cuts  down  a  tree  which  grows  upon  an 
acre  of  land  parcel  of  the  copyhold,  this  is  a  forfeiture  of 
all  the  copyhold,  because  the  trees  are  to  be  employed  in 
building  and  reparation  of  the  houses  (/). 

The  lord  pro  tempore,  even  though  he  may  be  only  a  ^'^  p"^ 
lessee  for  years,  may  take  advantage  of  a  forfeiture  (gr).         foidSro. 

Forfeitures  may  be  dispensed  with  by  any  subsequent  ^{Jg*,^**** 


felture. 


(a)  1  Cruise  T.  10,  c.  5,  §  80,-  c.  (d)  1  Cruise  T.  10,  c.  5,  §  39. 

4,  §  2.  (c)  1  Cruise  T.  10,  c.  5,  §  41. 

(6)  1  Cruise  T.  10,  c.  5,  §  31.  (/)  1  Cruise  T.  10,  c.  5,  §  47. 

(c)  1  Cruise  T.  10,  c.  5,  §  33.  (g)  1  Cruise  T.  10,  c.  5,  §  66,  67. 
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Kelief 

against 
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act  of  the  lord  acknowledging  the  pei-son  to  be  his  tenant, 
provided  the  lord  cannot  well  be  supposed  to  be  ignorant 
of  the  act  amounting  to  the  forfeitui-e  (A). 

And  where  there  are  equitable  circiunstances,  the  Couit 
of  Chanceiy  will  sometimes  relieve  against  unreasonable 
forfeitures  {i). 


(h)  1  Cruiae  T.  10.  c.  5,  §  50. 
(»)  1  Cruise  T.  10,  c.  5,  §  59,  63  ; 


Co.  Litt.  (63)  a,  n  ?. 
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TITLE  IX. 

OF  BANKRUPTCY  (a). 


CHAPTEE  I. 

OF  BANKRUPTCY  UNDER  THE  STATUTES  OF  1849  AND  1861. 

Prior  to  the  Act  of  1869,  the  statutory  Law  of  Bank-     pxniir. 

T  9  Cb  1 

ruptcy  depended  principally  on  two  statutes — ^the  Bankrupt   — !-! — '— 
Law  Consolidation  Act,  1849,  12  &  13  Vict.  c.  106,  and  B^^k^j 

Acts  pnor  to 

the  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134.  the  Act  or 


Until  the  latter  of  these  statutes,  there  were  two  dis- 


1869. 


tinct  Courts,  which  were  exclusively  occupied  in  adjusting  Pomeriy 

two  Cottiis 

the  affaii^s  of  persons  who  were  unable  to  meet  their  pecu-  Jj^jj^"' 
niary  engagements  ;  namely,  the  Court  of  Bankruptcy,  and  **®^***"- 
the  Court  for  the  Relief  of  Insolvent  Debtora.     The  former 
took  cognisance  of  the  affairs  of  traders ;  the  latter  of 
non-traders. 

The  law  applicable  to  traders  depended  on  the  Bank- 
ruptcy Acts.  The  law  applicable  to  non-tradere,  on  the 
Insolvency  Acts,  1  &  2  Vict.  c.  110  ;  5  &  6  Vict.  c.  116  ; 
7  &  8  Vict.  c.  96 ;  7  &  8  Vict.  c.  70. 

By  the   Bankruptcy  Act,   1861,  the  latter  Court  was  Abouuonof 
abolished,  and  traders  and  non-traders  are  alike  subjected  ^^^* 
to  the  jurisdiction  of  the  Court  of  Bankrupt<5y. 

By  s.  142  of  the  stat  12  &  13  Vict.  c.  106,  "when  any  E«d«rt*t«io 
person  shall  have  been  adjudged  a  banknipt,  all  lands,  »»*«»«»• 

(a)  See  Griffiths  and  Holmes  on  signed  as  a  First  Book  for  Students, 

Bankruptcy  ;    Deacon    on    Bank-  and  as  a  useful  Summaiy  for  Prac- 

ruptcy,  8rd  ed.,  by  Langley  ;  Doria  titionersy"  by  the  Author  of  this 

and  Macrae  on  Bankruptcy ;  and  CoInpendium^ 
<*  A  Manual  on  Bankniptcy ;  de- 
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pait  III.  tenements,  and  hereditaments,  except  copy  or  customary- 
hold,  in  England,  Scotland,  Ireland,  or  in  any  of  tlie  do- 
minions, plantations,  or  colonies  belonging  to  her  Majesty, 
to  which  any  bankrupt  is  entitled,  and  all  interest  to  which 
such  bankrupt  is  entitled  in  any  of  such  lands,  tenements, 
or  hereditaments,  and  of  which  he  might,  according  to 
the  laws  of  the  several  countries,  dominions,  plantations^ 
or  colonies,  have  disposed,  and  all  such  lands,  tenements, 
and  hereditaments  as  he  shall  purchase,  or  shall  descend, 
be  devised,  revert  to,  or  come  to  such  bankrupt  before 
he  shall  have  obtained  his  certificate,  and  all  deeds 
papers,  and  writings,  respecting  the  same,  shall  become 
absolutely  vested  in  the  assignees  for  the  time  being,  for 
the  benefit  of  the  creditors  of  the  bankrupt,  by  virtue  of 
their  appointment,  without  any  deed  of  conveyance  for 
that  purpose." 
Aitooopy-        By  the  stat.  24  &  25  Vict.  c.  134,  s.  114,  "the  Court 

holds  aad  '^  ' 

JJJJJJ^yT^  shall  have  power  to  dispose,  for  the  benefit  of  the  creditors, 
**'*'^^*'  of  any  estate  or  interest  at  law  or  in  equity,  which  at  ad- 
judication or  afterwards,  before  order  of  discharge,  a  bank- 
rupt has  in  any  copyhold  or  customary  land,  and  to  make 
an  order  vesting  the  land  or  such  estate  or  interest  as  the 
bankrupt  has  therein  in  such  person  and  in  such  manner 
as  the  Court  shall  think  fit." 

Life eiitAte in       By  s.  115  of  the  Same  statute,  "where,  under  any  set- 
remainder, 

«"»•  tlement  or  will,  a  bankrupt  non-trader  shall  be  entitled  to 

a  life  estate,  in  remainder  expectant  upon  the  death  or 
deaths  of  any  previous  tenant  or  tenants  for  life,  with  any 
remainder  over  to  the  bankrupt's  issue,  or  the  heirs  of 
his  body  or  any  of  them,  as  purchasers,  the  life  estate 
of  such  bankrupt  non-trader  shall  not  be  sold  before  it 
falls  into  possession  without  an  express  direction  of  the 
Court." 
Option  of  Assignees  of  a  bankrupt  are  not  bound  to  take  property 

take  or         of  the  bankrupt,  which,  so  far  from  being  valuable,  would 


or 
or 
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be  a  charge  to  the  creditors ;  but  they  may  make  their  J^"*  ^^: 

election.    If,  however,  they  do  elect  to  take  the  property,  

they  camiot  afterwards  renounce  it  because  it  turns  out  to  P«>p«rty. 
be  a  bad  bargain  (6). 

By  s.  145  of  the  stat.  12  &  13  Vict  c.  106,  "if  the  f «*▼«<»/« 

^  '  the  cue  of 

assignees  of  the  estate  and  effects  of  any  bankrupt  having  J^ang. 
or  being  entitled  to  any  land,  either  under  a  conveyance  noteilai'iij 
to  him  in  fee,  or  under  an  agreement  for  any  such  convey-  •ooeptor 

dedme,  any 

ance,  subject  to  any  perpetual  yearly  rent  reserved  by  such  ^^  "object 
conveyance  or  agreement,  or  having  or  being  entitled  to  i^Ut/w  Sj 
any  lease  or  agreement  for  a  lease,  shall  elect  to  take  such  ^**"' 
land,  or  the  benefit  of  such  conveyance  or  agreement,  or 
such  lease  or  agreement  for  a  lease,  as  the  case  may  be, 
the  bankrupt  shall  not  be  liable  to  pay  any  rent  accruing 
after  the  issuing  of  the  fiat  or  filing  of  the  petition  for 
adjudication  of  bankruptcy  against  him,  or  to  be  sued  in 
respect  of  any  subsequent  non-observance  or  non-per- 
formance of  the  conditions,  covenants,  or  agreements,  in 
any  such  conveyance  or  agreement,  or  lease  or  agreement 
for  a  lease  ;  and  if  the  assignees  shall  decline  to  take  such 
land,  or  the  benefit  of  such  conveyance  or  agreement,  or 
lease  or  agreement  for  lease,  the  bankrupt  shall  not  be 
liable,  if,  within  fourteen  days  after  he  shall  have  had 
notice  that  the  assignees  have  declined,  he  shall  deliver 
up  such  conveyance  or  agreement,  or  lease  or  agreement 
for  a  lease,  to  the  person  then  entitled  to  the  rent,  or  having 
so  agreed  to  convey  or  lease,  as  the  case  may  be ;  and  if 
the  assignees  shall  not  (upon  being  thereto  required)  elect 
whether  they  will  accept  or  decline  such  land  or  con- 
veyance or  agreement  for  conveyance,  or  such  lease  or 
agreement  for  a  lease,  any  person  entitled  to  such  rent,  or 
having  so  conveyed  or  agreed  to  convey,  or  leased  or 
agreed  to  lease,  or  any  person  claiming  under  him,  shall 

• 

(6)  Sugd.  Concise  View,  46, 
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PAftTiu.    be  entitled  to  apply  to  the   Court,  and  the  Coiu't  may 

order  them  to  elect  and  deliver  up  such  conveyance  or 

agi*eeraent  for  conveyance,  or  lease  or  agreement  for  a  lease, 

in  case  they  shall  decline  the  same,  and  the  possession  of 

the  premises,  or  may  make  such  other  order  therein  as  it 

shall  tliink  fit." 

ProTition  for      •  By  s.  146,  "  if  any  banknipt  shall  have  entered  into 

Ms^eM  not  any  agi*eement  for  the  pui'chase  of  any  estate  or  interest  in 

?bw?^or     ^^^^^»  the  vendor  thereof,  or  any  person  claiming  under 

1^5^2,5°^  him,  if  the  assignees  shall  not  (upon  being  thereto  re- 

ot'iSaT  *"    quired)   elect   whether  they  will  abide   by  and   execute) 

such  agreement  or  abandon  tlie  same,  may  apply  to  the 

Courts  and  the  Court  may  tliereupon  order  them  to  deliver 

up  the  agreement  and  the  possession  of  the  premises  to 

the  vendor  or  person  claiming  under  hin\,  or  may  make 

such  other  order  thei-ein  as  such  Coui-t  shall  think  fit." 

E«uies  By  s.  149,  "  if  any  bankrupt  shall  have  granted,  con- 

Kujknipi       veyed,  assured,  or  pledged  any  real   or  personal  estate, 

Rabject  to  a 

*^teofo?^  or  deposited  any  deeds,  such  grant,  conveyance,  assurance, 
redemption,  pledge,  or  dcposit  being  upon  condition  or  power  of 
redemption  at  a  future  day,  by  payment  of  money  or 
otherwise,  the  assignees  may,  before  the  time  of  the 
performance  of  such  condition,  make  tender  or  payment 
of  money  or  other  performance,  according  to  sucli  con- 
dition, as  fully  as  the  bankrupt  might  have  done ;  and 
after  such  tender,  payment,  or  performance,  such  real  or 
personal  estate  may  be  sold  and  disposed  of  for  the  benefit 
of  the  creditors." 
Penonai  By  s.  141,  "  whcu  any  person  shall  have  been  adjudged 

in  aiwignees.  a  bankrupt,  all  his  personal  estate  and  effects,  present  and 
futiu'e,  wheresoever  the  same  may  be  found  or  known, 
and  all  property  which  he  may  purchase,  or  which  may 
revert,  descend,  be  devised  or  bequeathed  or  come  to  him 
before  he  shall  have  obtained  his  certificate,  and  all  debts 
due  or  to  be  due  to  him,  wheresoever  the  same  may  be 
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found  or  known,  and  the  property,  right,  and  interest  in    ^*w™- 

such  debts  shall  become  absolutely  vested  in  the  assignees ^ 

for  the  time  being,  for  the  benefit  of  the  creditors  of  the 
bankrupt,  by  virtue  of  their  appointment." 

Where,  at  the  time  of  the  bankruptcy,  or  before  his 
discharge,  the  bankrupt's  wife  has  a  chose  in  action,  it 
will  pass  to  the  assignees,  unless  she  survives  her  husband, 
even  though  he  dies  before  it  ceases  to  be  reversionary. 
The  reason  is,  that  on  the  marriage  the  husband  had  an 
inchoate  and  inceptive  right  in  it ;  though,  on  principle, 
this  would  not  seem  to  be  within  the  terms  of  the  141st 
section  of  the  statute  12  &  13  Vict  c.  106,  or  the  cor- 
responding terms  in  the  63rd  section  of  the  former  Con- 
solidation Act,  6  Geo.  4,  c.  16  (c). 

By  s.  147,  "all  powers  vested  in  any  bankrupt  which  ^JJJJ^J?^ 
he  might  legally  execute  for  his  own  benefit  (except  the  bTw^mtS 
right  of  nomination  to  any  vacant  ecclesiastical  benefice)  ^^  ««»^«»« 
may  be  executed  by  the  assignees  for  the  benefit  of  the 
creditors,  in  such  manner  as  the  bankrupt  might  have 
executed  the  same." 

By  s.  125,  "if  any  bankrupt,  at  the  time  he  becomes  ooodaio 
bankrupt,  shall,  by  the  consent  and  permission  of  the  true  ^^^  JL^SS' 
owner  thereof,  have  in  his  possession,  order,  or  disposition,  ^JSJ^©' 
any  goods  or  chattels  whereof  he  was  reputed  owner,  or       "*^^* 
whereof  he  had  taken  upon  him  the  sale,  alteration,  or 
disposition,  as  owner,  the  Court  shall  have  power  to  order 
the  same  to  be  sold  and  disposed  of  for  the  benefit  of  the 
creditors  under  the  bankruptcy." 

The  words  of  this  section  "  at  the  time  be  becomes  bank- 
rupt," &c.,  extend  to  goods  which  are  in  the  order  or 
disposition  of  a  bankrupt  at  the  time  of  his  committing 

(c)  Sipley  V.  Woods,  2  Sim.  166 ;  624  (V.-O.  W.);  Pierce  r,  Thomdy, 

ffarpur  r.  BavenhUl,  Tamlyn,  144 ;  2  Sim.  167 ;  1  BrighVs  Husb.  & 

Drew  Y.  Long,  22  Law  J.  717  (V.-O.  Wife,  79— aS. 
S.) ;  Re  TyWz  Truxte,  4  W.  B. 
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^AE»  11^    any  act  of  bankruptcy  capable  of  supporting  an  adjudica- 

—  tion,  although  such  act  be  prior  to  the  act  on  which  the 

adjudication  is  founded  (d). 

The  words  "  goods  and  chattels "  comprise  all  personal 
estate  whatever.  So  that  if  a  bankrupt  continues  the 
sole  registered  proprietor  of  a  newspaper,  and  nothing  is 
done  to  make  it  apparent  that  he  is  not  the  sole  o^vner, 
the  doctrine  of  reputed  ownership  applies  to  the  news- 
paper (e). 

Where  B.^  assigned  his  reversionary  interest  in  a  fund 
in  court  to  T.,  who  obtained  the  common  stop  order,  and  T. 
afterwards  mortgaged  this  interest  to  H.,  but  H.  did  not 
obtain  any  stop  order,  and  then  T.  became  bankrupt  before 
the  reversionary  interest  came  into  possession ;  it  was  held 
by  the  Lords  Justices  (reversing  the  decision  of  the  Court 
below)  that  it  passed,  under  this  section,  to  his  assignees, 
free  from  the  mortgage ;  though  T.  had  acted  as  solicitor 
of  H.  in  the  mortgage  transaction,  and  U.  relied  on  his 
doing  whatever  was  necessary  to  perfect  the  security,  and 
though  B.  knew  of  the  mortgage,  B.  not  being  a  trustee  of 
the  fund  (/).  In  order  to  take  property  out  of  the  order 
and  disposition  of  the  bankrupt,  his  mortgagee  or  assignee 
must  have  done  all  that  he  could  reasonably  do  to  perfect 
his  security,  whether  by  stop  order,  notice,  or  otherwise,  as 
the  case  may  be  (g),  unless  he  had  no  knowledge  nor  means 
of  knowing  of  the  bankrupt's  interest  (h). 

Where  traders  mortgage  a  leasehold  factory,  and  are 
allowed  to  retain  possession  of  the  machinery,  and  become 
bankrupt,  the  moveable  machinery  passes  to  the  assignees, 

(d)  StansJUld  y.  Cubitt,  2  D.  &  J.      127. 

222.  (g)  Id.,  and  Dayr.  Day,  23  Beav. 

(e)  Ex  parte  Fos8,  re  Baldwin,  2  891 ;  1  D.  &  J.  144  ;  Ex  parte  BonU 
D.  &  J.  230  ;  Tudor  on  Af.  L.  400  ;      Urn,  1  D.  &  J.  168. 

Cooke  V.  Uemming,  L.  R.  3  C.  P.  (A)  Rt  Eawhone't  Trust,  3  K.  &  J. 

834.  476, 

(/)  BartleU  v.  Bartlett,  1  D.  &  J, 
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but  the  machinery  fixed  to  the  fi-eehold  does  not,  though  ^^"  i"- 
mortgaged  separately  (i).  

The  bankrupt's  earnings  by  his  personal  labour  after  "^^y^. 
the  bankruptcy,  property  belonging  to  him  as  trustee  for  l^^^^J 
others,  any  office  he  holds  which  cannot  legally  be  sold,  '^^^^' 
his  right  of  nomination  to  a  vacant  ecclesiastical  benefice, 
his  military  pay  under  the  Crown,  and  his  military  pension 
under  the  East  India  Company,  are  not  at  all  affected  by 
his  bankruptcy  (k). 

The  title  of  the  assignees  commences  from  the  period  ^S"*/^; 
when  the  debtor  committed  an  act  of  bankruptcy.    And  J^gn^' 
therefore,  though  nothing  passes  out  of  the  bankrupt  until  B-^tnwpec- 
the  transfer  is  actually  made  by  an  appointment  of  assig-  {*^^feJ  ^ 
nees  under  the  bankruptcy,  yet  that  transfer,  when  made,  ***«*»*«*»®* 
operates  by  relation  from  the  act  of  bankruptcy,  so  as  to 
include  in  general  all  property  bdonging  to  the  bankrupt 
at  that  time,  or  at  any  intermediate  time  down  to  the 
time  of  transfer,  and  consequently  to  overreach  and  annul, 
subject  to  the  qualifications  presently  mentioned,  all  inter- 
vening alienations  and  executions  (t).    And  by  s.  126  of 
the  stat.  12  &  13  Vict  c.  106,  "  if  any  bankrupt,  being  at 
the  time  insolvent,  shall  (except  upon  the  marriage  of  any 
of  his  children  or  for  some  valuable  consideration)  have 
conveyed,  assigned,  or  transferred  to  any  of  his  children, 
or  to  any  other  person,  any  hereditaments,  offices,  fees, 
annuities,  leases,  goods  or  chattels,  or  have  delivered  or 
made  over  to  any  such  person  any  bills,  bonds,  notes,  or 
other  securities,  or  have  transferred  his  debts  to  any  other 
person  or  into  any  other  person's  name,  the  Court  shall  have 
power  to  order  the  same  to  be  sold  and  disposed  of  for  the 
benefit  of  the  creditors  under  the  bankruptcy."    But, 

1.  Where   a   trader  is  adjudged  bankrupt  without  the 

(»)  Whitmore  v.  Empton,  23  Beav.  (I)  2  Steph.  Com.  168. 

313 ;  sec  also  ShuttlewoHh  v.  Hema-  (l)  2  Steph.  Com.  159,  160. 

man,  1  D.  &  J.  322. 
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What  irani- 
actions  not 
affected  bj 
bankruptcj. 


filing  of  a  petition  by  a  creditor,  the  bankruptcy  has  no 
relation  back  to  any  act  done  by  the  bankrupt  prior  to  the 
adjudication  (m). 

2.  The  transfer  does  not  operate  retrospectively,  as  to  the 
legal  estate  in  the  bankrupt's  freeholds  (n). 

3.  The  Crown  is  not  affected  by  this  relation :  for  if, 
after  the  act  of  bankruptcy  committed  and  before  the 
assignment  of  the  eflfects,  an  extent  issues  for  the  debt  of 
the  Crown,  the  goods  are  bound  thereby  (o). 

4.  By  s.  133  of  stat.  12  &  13  Vict.  c.  106,  "  all  pay- 
ments really  and  bonS,  fide  made  by  any  bankrupt,  or  by 
any  person  on  his  behalf,  before  the  date  of  the  fiat  or  the 
filing  of  a  petition  for  adjudication  of  bankruptcy,  to  any 
creditor  of  such  bankrupt,  and  all  payments  really  and 
bonft  fide  made  to  any  bankrupt  before  the  date  of  the  fiat 
or  the  filing  of  such  petition,  and  all  conveyances  by  any 
bankrupt  bon^  fide  made  and  executed  before  the  date  of 
the  fiat  or  the  filing  of  such  petition,  and  all  contracts, 
dealings,  and  transactions  by  and  with  any  bankrupt  really 
and  bonfl  fide  made  and  entered  into  before  the  date  of 
the  fiat  or  the  filing  of  such  petition,  and  aU  executions 
and  attachments  against  the  lands  and  tenements  of  any 
bankrupt  bon§,  fide  executed  by  seizure,  and  all  executions 
and  attachments  against  the  goods  and  chattels  of  any 
bankrupt  bonS,  fide  executed  and  levied  by  seizure  and 
sale  before  the  date  of  the  fiat  or  the  filing  of  such  petition, 
shall  be  deemed  to  be  valid,  notwithstanding  any  prior  act 
of  bankruptcy  by  such  bankrupt  committed,  provided  the 
person  so  dealing  with  or  paying  to  or  being  paid  by  such 
bankrupt,  or  at  whose  suit  or  on  whose  account  such 
execution  or  attachment  shall  have  issued,  had  not  at  the 
time  of  such  payment,  conveyance,  contract,  dealing,  or 


(»i)  Monk  Y.  Sharp,  2  HurL  & 
^^orm.  540. 


(n)  2  Steph.  Com.  160,  n.  (z). 
(o)  2  Steph.  Com.  161. 
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transaction,  or  at  the  time  of  so  executing  or  levying  such   ^^*  ^ 

execution  or  attachment,  or  at  the  time  of  making  any  sale  

thereunder,  notice  of  any  prior  act  of  bankruptcy  by  him 
committed :  Provided  also,  that  nothing  herein  contained 
shall  be  deemed  or  taken  to  give  validity  to  any  payment, 
or  to  any  delivery  or  transfer  of  any  goods  or  chattels  made 
by  any  bankrupt,  being  a  fraudulent  preference  of  any 
creditor  of  such  bankrupt,  or  to  any  conveyance  or  equit- 
able mortgage  made  or  given  by  any  bankrupt  by  way  of 
fraudulent  preference  of  any  creditor  of  such  bankrupt,  or 
to  any  execution  founded  on  a  judgment  on  a  warrant  of 
attorney  or  cognovit  actionem  or  judge's  order  obtained 
by  consent  given  by  any  bankinipt  by  way  of  fraudulent 
preference." 

5.  By  s.  134  of  the  same  statute,  "  no  purchase  from  any 
bankrupt  bona  fide  and  for  valuable  consideration,  where 
the  purchaser  hg^^notice  of  the  time  of  such  purchase^of 
an  act  of  bankruptcy^  by  such  banfaupt  committed,  shall  be 
impeached  by  reason  thereof,  imless  a  fiator  petitionjor 
adjudication  of  bankruptcy  shall  have  been  sued  out  or 
filed  within  twelve  months  after  such  act  of  bankruptcy." 

A  fraudulent  transfer  of  property  by  a  trader  or  non-  Fraudulent 
trader,  with  intent  to  defeat  or  delay  creditors,  is  an  act  of  property- 
bankruptcy  (p). 

A  sale  or  mortgage  by  a  trader  or  a  non-trader  to  a  bonfl. 
fide  purchaser  or  mortgagee  for  a  reasonable  sum  is  not  an 
act  of  bankruptcy  (y).- 

But — 1.  Any  transfer  which  is  fraudulent  within  the 
meaning  of  the  stat  of  Eliz.  c.  5,  is  also  fraudulent  and  an 
act  of  bankruptcy  under  the  Bankrupt  Acts.  2,  Any  con- 
veyance to  a  creditor,  by  a  trader  or  non-trader,  of  his 
whole  propert]/,  or  of  the  whole  with  an  exception  only 

(p)  Act  of  1849,  s.  67 ;  Act  of      75,  80,  608 ;  1  Boria  k  Macrae, 
1861,  B,  70.  152. 

(g)  Deacon,  8rd  ed.,  by  Langley, 
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nominal,  in  consideration  of  a  bygone  and  pre-existing 
debt,  is  fraudulent  under  the  Bankrupt  Acts,  and  an  act 
of  bankruptcy,  even  though  for  the  benefit  of  all  his  cre- 
ditors, unless  they  all  assent  to  the  deed,  or  it  comes  within 
the  protection  of  the  Act  of  1849,  s.  68,  or  the  Act  of  1861, 
ss.  192 — 194.  3.  A  transfer  by  a  trader  or  non- trader  of 
part  of  his  property  to  a  creditor,  in  consideration  of  a  by- 
gone and  pre-existing  debt,  though  not  fraudulent  within 
the  statutes  of  Elizabeth,  is  fraudulent  and  an  act  of  bank- 
ruptcy within  the  Bankrupt  Acts,  if  made  volu7itarily  and 
in  contemplation  of  hanhniptcy.  4.  A  transfer  by  a  trader  of 
part  of  his  property,  in  consideration  of  a  past  debt,  is 
fraudulent,  if  voltmtary,  and  if  its  effect  is  to  stop  the  hud- 
ness  andprodnce  insolvency  (r).  " 

Where  a  transfer  of  part  of  a  trader's  property  is  both 
voluntary  and  also  in  contemplation  of  bankruptcy,  or 
both  voluntary  and  calculated  in  the  ordinary  course  of 
things  to  produce  insolvency,  the  combination  of  these 
circumstances  constitutes  what  is  commonly  called  fraud- 
ulent preference.  And  a  transfer  is  said  to  be  "volun- 
tary," when  made  without  such  a  valuable  consideration  as 
would  be  sufl&cient  to  induce  a  transfer  in  oixiinary  cases, 
or  when  it  originated  in  the  voluntary  act  of  the  trader, 
and^was  not  a  consequence  of  the  creditor's  demanding 

iUfi).' 

The  assignees  are  subject  to  the  same  equities  to  which 
the  bankrupt  himself  was  subject :  so  that  their  title  does 
not  divest  any  legal  or  equitable  lien,  and  they  can  take 
only  such  property  as  the  bankrupt  is  equitably  as  well  as 
legally  entitled  to  {t). 


(r)  See  Sup.  to  Selw.  N.  P.  239, 
240 ;  Deacon,  3rd  ed.,  by  Langley, 
158,  73,  74,  82,  83,  £6,  88,  89,  607 ; 
1  Doria  &  Macrae,  138—154. 

(«)  Sup.  to  Selw.  N.  P.  248,  249  ; 


Deacon,  8rd  ed.,  by  Langley,  86, 
607. 

{t)  Deacon,  3rd  ed.,  by  Langley, 
429,  646. 
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By  the  Act  of  1849,  s.  148,  "  it  shall  be  lawM  for  the   I^^^'ceX 
Court,  upon  the  application  of  the  assignees,  or  of  any  ^^^^^^  — 
purchaser  from  them  of  any  part  of  the  bankrupt's  estate,  JJ^^^  ^^ 
if  such  bankrupt  shall  not  try  the  validity  of  the  adjudi-  ieyMow"' 
cation,  or  if  there  shall  have  been  a  verdict  at  law  esta- 
blishing its  validity,  to  order  the  bankrupt  to  join  in  any 
conveyance  of  such  estate  or  any  part  thereof ;  and  if  he 
shall  not  execute  such  conveyance  within  the  time  directed 
by  the  order,  such  bankrupt,  and  all  persons  claiming 
under  him,  shall  be  stopped  from  objecting  to  the  validity 
of  such  conveyance ;  and  all  estate,  right,  or  title  which 
such  bankrupt  had  therein  shall  be  as  effectually  barred 
by  such  order  as  if  such  conveyance  had  been  executed  by 
him" 

By  s.  143,  it  is  enacted,  "  that,  where  according  to  law  lusgjatratioii 
any  conveyance  or  assignment  of  any  real  or  personal  pro-  JfJ^^wS! 
perty  of  a  bankrupt  would  require  to  be  registered,  en- 
rolled, or  recorded  in  any  registry  oflSce  in  England,  Wales, 
or  Ireland,  or  in  any  registry  office,  court,  or  other  place  in 
Scotland,  or  in  any  of  the  dominions,  plantations,  or  colo- 
nies belonging  to  her  Majesty,  then  in  every  such  case  the 
certificate  of  the  appointment  of  assignees  of  the  estate 
and  effects  of  the  bankrupt  shall  be  registered  in  the 
registry  office,  court,  or  place  wherein  such  conveyance  or 
assignment  would  require  to  be  registered,  enrolled,  or 
recorded,  and  such  registry  shall  have  the  like  effect  to  aU 
intents  and  purposes  as  the  registry,  enrolment,  or  record- 
ing of  such  conveyance  or  assignment  would  have  had ; 
and  the  title  of  any  purchaser  of  any  such  property  for 
valuable  consideration,  without  notice  of  the  bankruptcy, 
who  shall  have  duly  registered,  enrolled,  or  recorded  his 
purchase  deed  previous  to  the  registry  hereby  directed, 
shall  not  be  invalidated  by  reason  of  such  appointment  of 
assignees,  or  of  the  vesting  of  such  property  in  them  con- 
sequent thereupon,  unless  the  certificate  of  such  appoint- 


584  OF  BANKRUPTCY  UNDER  THE  STATUTES  OF  1849  AND  1861. 

jf^*  nr.    ment  shall  be  registered  as  aforesaid  within  the  times 

following ;  (that  is  to  say,)  as  regards  the  United  Kingdom 

of  Great  Britam  and  Ireland,  within  two  months  from  the 
date  of  such  appointment,  and  as  regards  all  other  places, 
within  twelve  months  from  the  date  thereof." 
^j^*jj*J»  <*      The  policy  of  the  law  does  not  permit  property  to  be  so 
Ei^S**     limited,  that  it  shall  continue  in  the  enjoyment  of  the 
baSmwj.    bankrupt  notwithstanding  his  bankruptcy  or  insolvency  {u). 
CeMttrofUfe  An  annuity  or  other  life  interest  in  real  or  personal  pro- 
iM^^T'    perty  cannot  be  preserved  from  assignees  on  bankruptcy, 
or  aikna  on.  jj^gQjvency,  or  alienation,  in  any  other  way  than  by  a  limi- 
tation or  proviso  for  its  cesser,  or  a  gift  over  to  some  other 
person  (x).    So  that  an  annuity  will  pass  on  the  annuitant's 
bankruptcy  to  his  assignees,  though  there  is  a  direction 
that  it  shall  not  be  liable  to  his  debts,  bufthat  it  shall  be 
paid  into  his  hands  only,  and  that  his  receipts  only  sh^ 
be  a  good  discharge  (y).     And  if  there  is  no  gift  over  on 
bankruptcy,  the  assignees  will  be  entitled  even  to  property 
of  which  trustees  have  the  absolute  discretion  given  them 
to  pay  or  not  to  pay  the  income  to  the  person  who  after- 
wards becomes  bankrupt,  so  that  he  should  not  have  any 
right  thereto  other  than  the  trustees  should  think  proper, 
and  so  as  no  creditor  should  have  any  claim  thereon  (z). 
But  where  the  trust  is,  that  the  trustees  shall  receive  the 
income,  and  pay  and  apply  the  same  to  and  for  the  main- 
tenance and  support  of  a  person,  his  wife,  and  children,  if 
any,  or  otherwise  as  they  shall  think  proper,  on  the  bank- 
ruptcy of  such  person,  the  assignees  will  take  so  much 
only  of  the  income  as  shall  not  be  requii'ed  for  the  proper 
maintenance  of  the  wife  and  children  (a), 

(u)  2  Janu.  Wills,  2nd  ed.  17 ;  (y)  Graves  y.  Dolphin,  1  Sim.  66. 

Cfrava  r,  DolpJun^  1  Sim.  %Q,  (z)  Snmodon  Y.  Dales,  6  Sim.  524. 

(x)  2  Spenoe's  Eq.  Jur.  89,  90 ;  2  (a)  2  Spence's  Eq.  Jar.  90  ;  2 

Jarm.  Wilis,  2ad  ed.  24, 30.  Jarm.  Wills,  2nd  ed.  24. 
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CHAPTER  II. 

OF  BANKRUPTCY  UNDER  THE  STATUTE  OF  1869. 

By  this  statute  (which  is  entitled  "  An  Act  to  consolidate    pa»t  ul 

^  T.  9,  Ch.  2. 

and  amend  the  Law  relating  to  Bankiniptcy/  and  the  short  

title  of  which  is  "  The  Bankruptcy  Act,  1869,")  the  follow- 
ing enactments  are  made  : — 

"When  an  order  has  been  made  adjudging  a  debtor  Effect  of 

"*  ,        ,  order  ot 

bankrupt,  herein  referred  to  as  an  order  of  adjudication,  a4jadicaUon. 
the  property  of  the  bankrupt  shall  become  divisible  amongst 
his  creditors  in  proportion  to  the  debts  proved  by  them  in 
the  bankruptcy ;  and  for  the  purpose  of  effecting  such 
division  the  Court  shsdl,  as  soon  as  may  be,  summon  a 
general  meeting  of  his  creditors,  and  the  creditors  assem- 
bled at  such  meeting  shfJl  appoint  some  fit  person,  whether 
a  creditor  or  not,  to  fill  the  office  of  trustee  of  the  property 
of  the  bankrupt "  (s.  14). 

"  Until  a  trustee  is  appointed  the  registrar  shall  be  the  DeToiution  of 
trustee  for  the  purposes  of  this  Act,  and  immediately  upon  «» registrar, 
the  order  of  adjudication  being  made  the  property  of  the 
bankrupt  shall  vest  in  the  registrar.     On  the  appointment  {^^"  ^  * 
of  a  trustee  the  property  shall  forthwith  pass  to  and  vest  in 
the  trustee  appointed"  (s.  17). 

"  The  appointment  of  a  trustee  shsdl  be  reported  to  the  ^/gjjjj**^* 
Court,  and  the  Court,  upon  being  satisfied  that  the  requisite 
security  has  been  entered  into  by  him,  shall  give  a  cer- 
tificate declaring  him  to  be  trustee  of  the  bankruptcy 
named  in  the  certificate,  and  such  certificate  shaU  be  con- 
clusive evidence  of  the  appointment  of  the  trustee,  and 
such  appointment  shall  date  from  the  date  of  the  certificate* 
When  the  registrar  holds  the  office  of  trustee,  or  when  the 
tnistee  is  changed,  a  like  certificate  of  the  Court  may  be 
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/*»*  I";    made  declaring  the  person  therein  named  to  be  trustee,  and 

such  certificate  shall  be  conelusive  evidence  of  the  person 

therein  named  being  trustee"  (s.  18). 

"The  creditors  may,  if  they  think  fit,  appoint  more 
persons  than  one  to  the  office  of  trustee,  and  where 
more  than  one  are  appointed  they  shall  declare  whether 
any  act  required  or  authorized  to  be  done  by  the  trustee  is 
to  be  done  by  all  or  any  one  or  more  of  such  peraons,  but 
all  such  persons  are  in  this  Act  included  under  the  term 
'  trustee,'  and  shall  be  joint  tenants  of  the  property  of  the 
bankrupt.  The  creditors  may  also  appoint  persons  to  act 
as  trustees  in  succession  in  the  event  of  one  or  more  of  the 
persons  first  named  declining  to  accept  the  office  of  trustee" 
(s.  83). 

"  If  any  vacancy  occur  in  the  office  of  trustee  by  death, 
resignation,  or  othei'wise,  the  creditors  in  general  meeting 
shall  fill  up  such  vacancy,  and  a  general  meeting  for  the 
purpose  of  filling  up  such  vacancy  may  be  convened  by  the 
continuing  trustee,  if  there  be  more  than  one,  or  by  the 
registrar  on  the  requisition  of  any  creditor"  (s.  83). 

"  If,  through  any  cause  whatever,  there  is  no  trustee  act- 
ing during  the  continuance  of  a  bankruptcy,  the  registrar 
of  the  Court  for  the  time  being  having  jurisdiction  in  the 
bankruptcy  shall  act  as  such  tnistee  "  (s.  83). 

"  The  property  of  the  bankrupt  shall  pass  from  trustee 
to  trustee,  including  under  that  term  the  registrar  when  he 
fills  the  office  of  trustee,  and  shall  vest  in  the  trustee  for 
the  time  being  during  his  continuance  in  office,  without 
any  conveyance,  assignment,  or  transfer  whatever"  (s.  83). 

"  The  certificate  of  appointment  of  a  trustee  shall,  for  all 
purposes  of  any  law  in  force  in  any  part  of  the  British 
dominions  requiring  registration,  enrolment,  or  recording  of 
conveyances  or  assignments  of  propeity,  be  deemed  to  be  a 
conveyance  or  assignment  of  property,  and  may  be  regis- 
tered, enrolled,  and  recorded  accordingly  "  (s.  83). 
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"  The  property  of  the  bankrupt  divisible  amongst  his  ere-  ^f  Yc?i 
ditors,  shall  not  comprise  the  following  particulars : — 1.  Pro-  ~ 
perty  held  by  the  bankrupt  on  trust  for  any  other  person ;  ^^^ 
2.  The  tools  (if  any)  of  his  trade,  and  the  necessary  wearing  ^^^t 
apparel  and  bedding  of  himself,  his  wife  and  children,  to  a  "* 
value,  inclusive  of  tools  and  apparel  and  bedding,  not  ex- 
ceeding twenty  pounds  in  the  whole.  But  it  shall  com- 
prise the  following  particulars  :  3.  All  such  property  as 
may  belong  to  or  be  vested  in  the  bankrupt  at  the  com- 
mencement of  the  bankruptcy,  or  may  be  acquired  by  or 
devolve  on  him  during  its  continuance ;  4.  The  capacity 
to  exercise  and  to  take  proceedings  for  exercising  all  such 
powers  in  or  over  or  in  respect  of  property  as  might  have 
been  exercised  by  the  bankrupt  for  his  owti  benefit  at  the 
commencement  of  his  bankruptcy  or  during  its  continuance, 
except  the  right  of  nomination  to  a  vacant  ecclesiastical 
benefice ;  5.  All  goods  and  chattels  being,  at  the  commence- 
ment of  the  bankruptcy,  in  the  possession,  order,  or  disposi- 
tion of  the  bankrupt,  being  a  trader,  by  the  consent  and  per- 
mission of  the  true  owner,  of  which  goods  and  chattels  the 
bankrupt  is  reputed  owTier,  or  of  which  he  has  taken  upon 
himself  the  sale  or  disposition  as  owner ;  provided  that 
things  in  action,  other  than  debts  due  to  him  in  the  course 
of  his  trade  or  business,  shall  not  be  deemed  goods  and 
chattels  within  the  meaning  of  this  clause**  (s.  15). 

"Where  any  portion  of  the  property  of  the  bankrupt  stock, shares, 
consists  of  stock,  shares  in  ships,  shares,  or  any  other  property 
property  transferable  in  the  books  of  any  company,  office,  inbookaofa 
or  person,  the  right  to  tmnsfer  such  property  shall  be  abso-  JSSl**' 
lutely  vested  in  the  trustee  to  the  same  extent  as  the  bank- 
rupt might  have  exercised  the  same  if  he  had  not  become 
bankrupt.    Where  any  portion  of  such  estate  consists  of  copyhou  or 
copyhold  or  customary  property,  or  any  like  property  property, 
passing  by  surrender  and  admittance  or  in  any  similar 
mannei*,  the  trustee  shall  not  be  compellable  to  be  admitted 
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/»*c?^i   to  such  property,  but  may  deal  with  the  same  in  the  same 

manner  as  if  such  property  had  been  capable  of  being  and 

had  been  duly  surrendered  or  otherwise  conveyed  to  such 
uses  as  the  trustee  may  appoint ;  and  any  appointee  of  the 
trustee  shall  be  admitted  or  otherwise  invested  with  the 

TWngBin  property  accordingly.  Where  any  portion  of  the  property 
of  the  bankrupt  consists  of  things  in  action,  any  action, 
suit,  or  other  proceeding  for  the  recoveiy  of  such  things 
instituted  by  the  trustee  shfJl  be  instituted  in  his  official 
name,  as  in  this  Act  provided ;  and  such  things  shaQ,  for 
the  purpose  of  such  action,  suit,  or  other  proceeding,  be 
deemed  to  be  assignable  in  law,  and  to  have  been  duly 
assigned  to  the  trustee  in  his  official  capacity  "  (s.  22). 

Duciaimeras      "When  any  property  of  the  bankrupt  acquired  by  the 

to  onerous 

property.  trustec  uudcr  this  Act  consists  of  land  of  any  tenure  bur- 
dened with  onerous  covenants,  of  unmarketable  shares  in 
companies,  of  unprofitable  contracts,  or  of  any  other  pro- 
perty that  is  unsaleable,  or  not  readily  saleable,  by  reason 
of  its  binding  the  possessor  thereof  to  the  performance  of 
any  onerous  act,  or  to  the  payment  of  any  sum  of  money,  the 
trustee,  notwithstanding  he  has  endeavoured  to  sell,  or  has 
taken  possession  of  such  property  or  exercised  any  act  of 
ownership  in  relation  thereto,  may,  by  T^Titing  imder  his 
hand,  disclaim  such  property,  and  upon  the  execution  of 
such  disclaimer  the  property  disclaimed  shall,  if  the  same 
is  a  contract,  be  deemed  to  be  determined  from  the  date  of 
the  order  of  adjudication,  and  if  the  same  is  a  lease  be 
deemed  to  have  been  surrendered  on  the  same  date,  and  if 
the  same  be  shares  in  any  company  be  deemed  to  be  for- 
feited from  that  date,  and  if  any  other  species  of  property 
it  shall  revert  to  the  person  entitled  on  the  determination 
of  the  estate  or  interest  of  the  bankrupt,  but  if  there  shall 
be  no  person  in  existence  so  entitled,  then  in  no  case  shall 
wiy  estate  or  interest  therein  remainj£theT)ankrupt«  Any 
person  interested  in  any  disclaimed  property  may  apply  to 
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the  Court,  and  the  Court  may,  upon  such  application,  order  ^*^^^^\ 

possession  of  the  disclaimed  property  to  be  delivered  up  to  

him,  or  make  such  other  order  as  to  the  possession  thereof 
as  may  be  just "  (s.  23). 

"  Subject  to  the  provisions  of  this  Act,  the  trustee  shall  Power  or 
have  power  [amongst  other  things] :  To  deal  with  any  ^JJJj^SJ* 
property  to  which  the  bankrupt  is  beneficially  entitled  as 
tenant  in  tail  in  the  same  maimer  as  the  bankrupt  might 
have  dealt  with  the  same ;  and  the  sections  fifty-six  to 
seventy-three  (both  inclusive)  of  the  Act  of  the  sassion  of 
the  third  and  fourth  years  of  the  reign  of  King  William 
the  Fourth  (chapter  seventy-four),  'for  the  abolition  of 
fines  and  recoveries,  and  for  the  substitution  of  more 
simple  modes  of  assurance,'  shall  extend  and  apply  to  pro- 
cel,g.  in  bant^ptey  under  .hi=  Ae.  « if  uT^elL 
were  here  re-enacted  and  made  apphcable  in  terms  to  such 
proceedings : 

"  To  exercise  any  powers  the  capacity  to  exercise  which 
is  vested  in  him  under  this  Act,  and  to  execute  all  powers 
of  attorney,  deeds,  and  other  instruments  expedient  or 
necessary  for  the  purpose  of  carrying  into  effect  the  pro- 
visions of  this  Act : 

"  To  sell  all  the  property  of  the  bankrupt  (including  the 
goodwill  of  the  business,  if  any,  and  the  book  debts  due  or 
growing  due  to  the  bankrupt)  by  public  auction  or  private 
contract,  with  power,  if  he  thinks  fit,  to  transfer  the  whole 
thereof  to  any  person  or  company,  or  to  sell  the  same  in 
parcels  : 

"  To  give  receipts  for  any  money  received  by  him,  which 
receipt  shall  effectually  discharge  the  person  paying  such 
monies  from  aU  responsibility  in  respect  of  the  application 
thereof"  (s.  25): 

"  To  mortgage  or  pledge  any  part  of  the  property  of  the 
bankrupt  for  the  purpose  of  raising  money  for  the  payment 
ofhis  debts"  (s.  27). 
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paet  ui.        "  The  bankruptcy  of  a  debtor  shall  be  deemed  to  have 

relation  back  to  and  to  commence  at  the  time  of  the  act  of 

uiSu^ptcT.    bankruptcy  being  completed  on  which  the  order  is  made 
adjudging  him  to  be  bankrupt;  or  if  the  bankrupt  is 
proved  to  have  committed  more  acts  of  bankruptcy  than 
one,  to  have  relation  back  to  and  to  commence  at  the  time 
of  the  first  of  the  acts  of  bankruptcy  that  iiay  be  proved 
to  have  been  committed  by  the  bankrupt  within  twelve 
months  next  preceding  the  order  of  adjudication  ;  but  the 
bankruptcy  shall  not  relate  to  any  prior  act  of  bankruptcy, 
unless  it  be  that  at  the  time  of  conmiitting  such  prior  apt 
the  banknipt  was  indebted  to  some  creditor  or  creditors  in 
a  sum  or  sums  suflScient  to  support  a  petition  in  bank- 
ruptcy, and  unless  such  debt  or  debts  are  still  remaining 
due  at  the  time  of  the  adjudication"  (s.  11). 
Aroidaooe  of      "  Any  settlement  of  property  made  by  a  trader  not  being 
conreyancM    a  Settlement  made  before  and  in  consideration  of  maniage, 

or  trwatfen.  ^ 

or  made  in  favour  of  a  purchaser  or  incumbrancer  in  good 
faith  and  for  valuable  consideration,  or  a  settlement  made 
on  or  for  the  wife  or  children  of  the  settlor  of  property 
which  has  accrued  to  the  settlor  after  marriage  in  right  of 
his  wife,  shall,  if  the  settlor  becomes  bankrupt  within  two 
years  after  the  date  of  such  settlement,  be  void  as  against 
the  trustee  of  the  bankrupt  appointed  under  this  Act,  and 
shall,  if  the  settlor  becomes  bankrupt  at  any  subsequent 
time  within  ten  years  after  tlie  date  of  such  settlement, 
unless  the  parties  claiming  under  such  settlement  can 
prove  that  the  settlor  was  at  the  time  of  making  the  settle- 
ment able  to  pay  all  his  debts  without  the  aid  of  the  pro- 
perty comprised  in  such  settlement,  be  void  against  such 
trustee.  Any  covenant  or  contract  made  by  a  trader,  in 
consideration  of  marriage,  for  the  future  settlement  upon 
or  for  his  wife  or  children  of  any  money  or  property 
wherein  he  had  not  at  the  date  of  his  marriage  any  estate 
or  interest,  whether  vested  or  contingent  in  possession  or 
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remainder,  and  not  being  money  or  property  of  or  in  right   J?\"  ^^^^ 

of  liis  wife,  shall,  upon  his  becoming  bankrupt  before  such   

property  or  money  has  been  actually  transferred  or  paid 
pursuant  to  such  contract  or  covenant,  be  void  against  his 
trustee  appointed  under  this  Act.  'Settlement*  shall  for 
the  purposes  of  this  section  include  any  conveyance  or 
transfer  of  property"  (s.  91). 

"  Every  conveyance  or  transfer  of  property,  or  charge  AroidMioe  of 
thereon  made,  every  payment  made,  every  obligation  in-  pwferencM. 
curred,  and  every  judicial  proceeding  taken  or  suffered  by 
any  person  unable  to  pay  his  debts  as  they  become  due 
from  his  own  monies,  in  favour  of  any  creditor,  or  any 
person  in  trust  for  any  creditor,  with  a  view  of  giving  such 
creditor  a  preference  over  the  other  creditors,  shall,  if  the 
person  making,  taking,  paying,  or  suffering  the  same  become 
bankrupt  within  three  months  after  the  date  of  making, 
taking,  paying,  or  suffering  the  same,  be  deemed  fraudulent 
and  void  as  against  the  trustee  of  the  bankrupt  appointed 
under  this  Act ;  but  this  section  shall  not  affect  the  rights 
of  a  purchaser,  payee,  or  incumbrancer  in  good  faith  and 
for  valuable  consideration"  (s.  92). 

''  Nothing  in  this  Act  contained  shall  render  invalid,—  Protection  of 

^  certain  trus- 

1.  Any  payment  made  in  good  faith  and  for  value  received  JJJJj^  ^^ 
to  any  bankrupt  before  the  date  of  the  order  of  adjudica- 
tion by  a  person  not  having  at  the  time  of  such  payment 
notice  of  any  act  of  bankruptcy  committed  by  the  bank- 
rupt, and  available  against  him  for  adjudication ;  2.  Any 
payment  or  delivery  of  money  or  goods  belonging  to  a 
bankrupt,  made  to  such  bankrupt  by  a  depositary  of  such 
money  or  goods  before  the  date  of  the  order  of  adjudica- 
tion, who  had  not  at  the  time  of  such  payment  or  delivery 
notice  of  any  act  of  bankruptcy  committed  by  the  bank- 
rupt, and  available  against  him  for  adjudication ;  3.  Any 
contract  or  dealing  with  any  bankrupt,  made  in  good  faith 
and  for  valuable  consideration,  before  the  date  of  the  order 
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of  adjudication,  by  a  person  not  having,  at  the  time  of 
making  such  contract  or  dealing,  notice  of  any  act  of  bank- 
ruptcy conmiitted  by  the  bankrupt,  and  available  against 
him  lor  adjudication"  (s.  94). 

"  Subject  and  without  prejudice  to  the  provisions  of  this 
Act  relating  to  the  proceeds  of  the  sale  and  seizure  of  goods 
of  a  trader,  and  to  the  provisions  of  this  Act  avoiding  cer- 
tain settlements,  and  avoiding,  on  the  grouiid  of  their 
constituting  fraudulent  preferences,  certain  conveyances, 
charges,  payments,  and  judicial  proceedings,  the  following 
transactions  by  and  in  relation  to  the  property  of  a  bank- 
rupt, shall  be  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy,— 1.  Any  disposition  or  contract  with  respect  to  the 
disposition  of  property  by  conveyance,  transfer,   cliarge, 
delivery  of  goods,  payment  of  money,  or  otherwise  howso- 
ever made  by  any  bankrupt  in  good  faith  and  for  valuable 
consideration,  before  the  date  of  the  order  of  adjudication, 
with  any  person  not  having  at  the  time  of  the  making  of 
such  disposition  of  property  notice  of  any  act  of  bank- 
ruptcy committed  by  the  bankrupt,  and  available  against 
him  for  adjudication ;  2.  Any  execution  or  attachment 
against  the  land  of  the  bankrupt,  executed  in  good  faith 
by  seizure  before  the  date  of  the  order  of  adjudication,  if 
the  person  on  whose  account  such  execution  or  attachment 
was  issued  had  not  at  the  time  of  the  same  being  so  exe- 
cuted by  seizure  notice  of  any  act  of  bankruptcy  com- 
mitted by  the  bankrupt,  and  available  against  him  for 
adjudication  :  3.  Any  execution  or  attachment  against  the 
goods  of  any  bankrupt,  executed  in  good  faith  by  seizure 
and  sale  before  the  date  of  the  order  of  adjudication,  if  the 
person  on  whose  account  such  execution  or  attachment  was 
issued  had  not  at  the  time  of  the  same  being  executed  by 
seizure  and  sale  notice  of  any  act  of  bankruptcy  committed 
by  the  bankrupt,  and  available  against  him  for  adjudica- 
tion" (s.  95). 
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"A  debtor  unable  to  pay  his  debts  may  summon  a   ^^^V^h 
general  meeting  of  his  creditors,  and  such  meeting  may,      ^a^i^^ 
by  a  special  resolution  as  defined  by  this  Act,  declare  that  ^totT"**" 
the  affairs  of  the  debtor  are  to  be  liquidated  by  arrange- 
ment and  not  in  bankruptcy,  and  may  at  that  or  some  sub- 
sequent meeting,  held  at  an  interval  of  not  more  than  a 
week,  appoint  a  trustee,  with  or  without  a  committee  of 
inspection  "  (s.  125). 

"All  such  property  of  the  debtor  as  would,  if  he 
were  made  bankrupt,  be  divisible  amongst  his  creditors 
shall,  from  and  after  the  date  of  the  appointment  of  a 
trustee,  vest  in  such  trustee  imder  a  liquidation  by 
arrangement,  and  be  divisible  amongst  the  creditors,  and 
all  such  settlements,  conveyances,  transfers,  charges,  pay- 
ments, obligations,  and  proceedings  as  would  be  void 
against  the  trustee  in  the  case  of  a  bankruptcy  shall  be 
void  against  the  trustee  in  the  case  of  liquidation  by 
arrangement.  The  trustee  under  a  liquidation  shall  have 
the  same  powers,  and  perform  the  same  duties,  as  a  trustee 
under  a  bankruptcy,  and  the  property  of  the  debtor  shsUl 
be  distributed  in  the  same  manner  as  in  a  bankruptcy" 
(s.  125). 
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"  Mr.  JosiAH  StfiTH  may  claim  the  praise  of  reviving  a  oompendioxu  form  of  legal 
literature  which  was  adopted  by  the  best  legal  writers  of  the  fifteenth,  sixteenth,  and 
seventeenth  centnries.  .  .  .  The  success  of  the  book  may  be  found  in  the  answer 
to  the  question,  what  would  the  student  do  without  some  such  short  treatise  ?  .  .  . 
In  the  present,  the  whole  scope  of  equity  is  brought  into  view  in  a  clear  and  just 
relation  between  its  parts,  on  a  reduced  scale.  The  result  is  admirably  small  in  bulk ; 
but  the  Author's  labour  necessary  for  such  a  result,  even  after  his  advantages  of 
discipline  as  Editor  of  Feame  and  Mitford,  was  far  from  small.  .  •  •  But  there 
is  another  class  of  learners ;  for  a  lawyer  is  a  learner  all  his  life.  .  .  .  They  can 
at  once  put  their  hand  on  a  principle,  exact  in  its  definition,  and  well  ordered  as  to 
its  place,  in  the  Manual.  ...  To  sum  up  all  in  a  word,  for  the  student  and  the 
jurisconsult,  the  Manual  is  the  nearest  approach  to  an  equity  code  that  the  present 
literature  of  the  law  is  able  to  furnish." — Law  Times,  Jan.  16,  1864. 

"It  will  be  found  as  useful  to  the  practitioner  as  to  the  student." — Sdidton^ 
Jourrudf  Jan.  2,  1864. 

"  Mr.  SmiUi's  Manual  has  fairly  won  for  itself  the  position  of  a  standard  work. 
Its  great  utility  to  the  student  has  long  been  acknowledged ;  and  the  present  edition 
has  been  made  peculiarly  valuable  to  practitioners." — Jurist^  Jan.  30,  1864. 

"  It  is  almost  impossible  to  over-rate  the  value  of  Mr.  Smith's  Manual" — LegiMaUi 
HiL  Term,  1864. 

"  It  retains,  and  that  deservedly,  the  reverence  of  both  examiners  and  students." — 
From  a  Lecture  on  a  course  of  Heading  by  A.  £.  RoLLiT,  LL.D.,  Odd  MedalUit  of  the 
University  of  London,  and  Prizeman  of  the  Incorporated  Law  Society ;  published  by 
Cox,  1866. 

"  There  is  no  disguising  the  truth  ;  the  proper  mode  to  use  this  book  is  to  learn  its 
pages  by  heart ;  that  is  to  say,  such  a  famifiarity  should  be  sought  with  each  paragraph 
as  to  render  it  a  part  of  those  possessions  of  the  mind  which  form  portion,  as  it  were, 
of  the  mind  itself,  or  ratiier  of  that  apparatus  which  the  mind  unconsciously  uses  in 
framing  its  judgment  on  each  subject.  In  conclusion,  we  must  express  our  satisfaction 
that  Mr.  Smith  has,  by  his  literary  labours,  and  especially  by  his  share  in  framin^r  the 
Consolidated  Orders,  earned  for  himself  a  distinction  coveted  by  the  most  emment 
ndvocate." — Law  Magazine  and  Review,  May,  1861, 
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A  MAiniAL  OF  COMMON  LAW. 

By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C. 

Third  Edition.    In  12mo.    1867.     Price  12«.  Gd,  cloth. 

This  Work  is  founded  on  about  Seventy  Text  Books,  and  comprises  the 
Fundamental  Principles,  and  the  Points  most  usually  occurring  in  daily 
life  and  Practice. 

VOnCES  OF  THl  FIB8T  BDITION. 

"  The  *  Manual  of  Common  Law*  is  peculiarly  suitable  for  the  careful  study  of  law 
students.  .  .  .  Practising  lawyers  will  find  the  book  a  valuable  vade  mecum." — 
SolicUon'  Journal, 

*' Admirably  oonceived  and  executed.  .  .  .  Eminently  lucid  and  concise. 
,     .     .    Apocket-bookof  pith  and  essence  of  common  law.'' — Leguleian, 

NOnOES  OF  THE  BECOND  EDITION. 

«  Kr.  Josiah  Smith  possesses,  in  an  eminent  degree,  that  kind  of  logical  skill  which 
exhibits  itself  in  the  simple  arrangement,  but  exhaustive  division,  of  wide  and  oom- 
pUcatod  subjects,  and  is,  moreover,  gifted  with  the  rare  power  of  accurate  condensa- 
tion."—^oKcitors'  Journal,  AprQ  80,  1864. 

"  Mr.  Smith  is  entitled  to  the  gratitude  of  the  student.  ...  It  seems  prepared 
^th  the  care  and  accuracy  generally  exhibited  by  the  Author." — Law  Magazine, 

Kay  1864. 

<'  To  more  advanced  students,  and  to  the  practitioner,  whether  barrister  or  attorney, 
we  t^^"k  the  *  Manual  of  Common  Law'  a  most  useful  and  convenient  companion. 

.  .  It  is  compiled  with  the  scrupulous  care  and  the  ability  which  distinguish 
Mr'.  Smith's  previous  works."— /wrw^  July  30, 1864. 

<<  Smith's  MaTT"*^^''  of  Common  Law  and  Equity  must  be  resorted  to  as  the  open 
sesames  to  the  learning  requisite  in  the  Final  Examination  of  the  Incorporated  Law 
Society."— i^tww  Br.  Bollit'b  Lecture,  above  cited,  p.  11. 

A  COMPENDIUM  OF  THE  LAW  OF  REAL  AND 

PERSONAL  PROPERTT, 

PRIMAEILY  CONNECTED  WITH  CONYEYANCING. 

Designed  as  a  Second  Book  for  Students,  and  as  a  Digest  of  the  most 

useful  learning  for  Practitioners. 

By  josiah  W.  SMITH,  B.C.L.,  Q.C. 

Fourth  Edition,    In  Two  convenient  Volumes,    Svo,    1870.    Price  38«. 

"  As  a  refiresher  to  the  memory,  and  a  repository  of  information  that  is  wanted  in 
daily  practice,  it  will  be  found  of  great  y&lue"— Jurist,  April  5,  1856. 

"It  wUl  be  seen  from  this  outline  that  the  work  is  extremely  weU  planned ;  the 
topics  are  arranged  in  the  natural  order  as  they  flow  out  of  one  another,  and  thus 
immensely  aid  the  reader's  memory.  He  writes  IUlc  a  man  who  is  master  of  his  theme, 
clearly  and  concisely."— Xaio  Times,  Dec.  1855. 

"  A  portly,  admirable  volume.  ...  He  has  given  to  the  student  a  book  which 
he  mavread  over  and  over  again  with  profit  and  pleasure."— Xaw  Times,  Jan.  21, 1865. 

"  The  work  brfore  us  wUl  we  think,  be  found  of  very  great  service  to  the  prao- 
^^^^-iSoUcitora'  JoumaL  Jan.  21,  1865. 

., .  /*y  *"  the  most  valuable  of  the  advanced  text  books  on  Conveyancing  is  the 
5  ifii  \?r^^  of  Mr.  J.  -VV  Smith  ...  I  know  of  no  volume  which  so  entirely 
Iw  ^.tJ®!*^"^^^®*^^  of  a  student's  text  book."— -P,,,^  Dr.  Eollit's  Lecture,  above 
ctiea,  pp.  1  /,  18      p^^  ^^  ^j^^  editions  were  In  one  vol.1 
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A  MANUAL  ON  BANKBUFTCY, 

By  JOSIAH  W.  SIVHTH,  B.C.L.,  Q.C. 

'*  Very  valuable  as  a  first  book  for  ^tudenta,'*— Solicitors'  Journal,  Dec.  18, 1864. 
**  To  the  student,  it  is  simply  invaluable." — Leffuleian,  Mich.  Term.  1864. 

A  New  Edition  of  this  mil  prolably  soon  appear. 


FEABNE'S  CONTINGENT  BEMAINDEBS  AND 

EXECT7T0BY  DEVISES. 

Tenth  Edition.     To  which  is  annexed,  a$  a  Second  Volume, 

A  TREATISE  ON  EXEGUTOBT  INTERESTS  IN 
BEAL  AND  FEBSONAL  FBOFEBTT; 

By  JOSIAH  W.  SMITH,  B.C.L. 
Two  Volumes,     Price  £1  5«. 

"  An  extremely  useful  work." — V.C.  K.  Bruce,  in  Mortimer  v.  Hartley,  as  reported 
in  Law  Times,  June  19,  1847. 

'*  The  writer  cannot  refrain  from  expressing  his  sense  of  the  boon  conferred  on  the 
Profession  in  this  masterly  and  scientific  companion  to  an  incomparable  work/' — 
From  a  Pamphlet  on  Jtematnders  (p.  10,  note),  by  the  late  W.  D.  Lewis,  Esq.,  Q.C. 


MITFOBD  ON  PLEADINa 

A  Treatise  on  the  Pleadings  in  Suits  in  the  Court  of  Chancery. 
By  John  Mitford,  Esq.  (the  late  Lord  Eedesdale.) 

Hie  Fifth  Editioiiy  comprising  a  large  body  of  additional  Notes,     Royal  8w. 

Price  lOs.  boards. 

By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C. 

"Mr.  Smith  is  in  every  respect  qualified  to  undertake  the  work  before  us." — Law 
Magazine,  May  1847. 

"  Grood,  wholesome,  practical  notes." — Jurist,  June  12,  1847. 


THE  GENEBAL  OBDEBS  OF  THE  COUBT  OF 

CHANCEBY, 

SINCE  THE  BEGINNING  OF  THE  BEIQN  OF  BIOHABD  II.,  CONSOLIDATED. 

(By  the  authority  of  the  Lord  Chancellors,  Lord  Chelmsford  and  Lord  Campbell.) 

By  JOSIAH  W.  SMITH,  B.C.L.,  and  H.  CADMAN  JONES,  M.A. 

In  Royal  Svo,    1800.    Price  7«.  6d.  chth. 
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THE  DIVINE  LAW ;  or.  The  Scriptural  Duty  and  Happiness  of 

Man.    In  clotb,  gilt  lettered,  28.  6d. 

Stetens  &  Sons,  119,  Chancery  Lane, 

A  SUMMAEY  of  the  LAW  of  CHRIST ;   or,  The  Duty  and 

Happiness  of  Man.    In  cloth,  gilt  lettered,  6d. 

PuUitked  hy  the  Society  for  Promoting  Christian  Knowledge* 

COMMUNINGS    with    GOD:    Collected  from  Holy  Scripture. 

In  clotb,  gilt  lettered,  1«. 

Published  by  the  8ame  Society. 

CHRISTIAN  EVIDENCE,  iu  a  very  SrnaU  Compass.    In  Paper, 

Id. ;  in  cloth,  gilt  lettered,  id. 

Published  by  the  same  Society. 

The  BOOK  of  FAMILY  or  PEIVATE  WORSHIP,  taken  from 

the  Book  of  Common  Prayer.    In  cloth,  gilt  lettered,  6d. 

Published  by  the  same^hciely, 

SALVATION ;  or,  a  Summary  of  Saving  Truths.  And  A  CATE- 
CHISM on  the  WAY  of  SALVATION :  designed  to  be  naed  after  the  Church 
Catechism. 

Both  of  these  tcere published  icitJi  the  approval  of  tJie  Most  Jter.  W.  Thomson,  D.D., 
Lord  Archbishop  of  York  ;  and  the  late  Itifjht  Rev.  J.  Lonsdale,  D.D.^  Lord  Bishop 
of  Lichfield.     In  paper,  Id. ;  cloth,  2d. ;  cloth,  gilt  lettered,  Zd. 

Sold  by  Gabdneb  {late  John  Morgan),  10,  Paternoster  Bow. 

A  SHORT  SUMMARY  of  ROMISH  ERRORS.    In  Paper,  Id. ; 

in  cloth,  2d. 

Sold  by  Gardnek  {late  John  Morgan),  10,  Paternoster  Bote, 

THE  VILLAGE  CHURCH  HYMNAL ;   or,  ONE  HUNDRED 

HYMNS  :  Suited  for  General  Adoption.    In  doth,  2d. 

Stevens  i  Sons,  119,  Chancery  Lane. 

MOST    IMPORTANT    TRUTHS   of   HOLY    SCRIPTURE,    in 

Plain  Language,  for  Old  and  Young.     Published  witJi  tlte  approval  of  the  Arch- 
bishops  of  Canterbury  and  York:     July,  1865,     In  paper,  Id.  ;  in  cloth,  2rf. 
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ACTS,  JUDICATURE,  WORKS  ON.— /See  Judicature  Acts,  pp.  16-17. 

ACTS  OF  PARLIAMENT. — ^Public  and  Local  Acts  are  sold  singly,  and 
may  be  had  of  the  Publishers  of  this  Catalogae,  who  have  also  on 
sale  the  largest  collection  of  Private  Acts,  relating  to  Estates, 
Enclosures,  Kailways,  Koads,  &c.,  Ac. 

ACTION  AT  LAW.— Lynch's  Tabular  Analysis  of  the 
Proceedings  in  an  Action-at-Law  in  the 
Superior  Courts,  for  the  nse  of  Students.  8vo.  1873. 
Sewed.  Nett,  U. 

Smith's  (John  W.)  Action  at  Law.— ^An  Elementary 
View  of  the  Proceedings  in  an  Action  at  Law.  By  JOHN 
WILLIAM  SMITH,  Esq.,  Author  of  "Leading  Cases,"  "A  Com- 
pendium  of  Mercantile  Law,"  &c.,  Ac.  Eleventh  Edition,  adapted 
to  the  present  Practice.  By  SAMUEL  PBENTICE,  Esq.,  Q.O. 
12mo.     1873.  12*.  6d. 

ADMIRALTY— Pritchard's  Admiralty  Digest.— A  Digest 
of  the  Law  and  Practice  of  the  High  Court  of  Admiralty  of 
England,  with  Notes  from  Text  Writers,  and  the  Scotch,  Irish, 
and  American  Reports.  By  WILLIAM  TARN  PBITCHARD, 
Proctor  in  Doctors'  Commons.  Second  Edition,  omitting  Prize 
and  Slave  Cases.  By  ROBERT  A.  PRITCHARD,  D.C.L.,  of 
the  Inner  Temple,  Barrister-at-Law,  and  WILLIAM  TARN 
PRITCHARD.  With  Notes  of  Cases  from  French  Maritime  Law. 
By  ALGERNON  JONES,  Avocat  k  la  Cour  Impdriale  de  Paris. 
2  vols.    Royal  8yo.    1865.  ZL 

Stuart's  Cases  heard  and  determined  in  the  Vice-Admiralty 
Court  at  Quebec,  1836-75.  Edited  by  GEORGE  OKILL 
STUART,  Esq.,  Q.C.    2  vols.    Royal  8vo.     1858-75.  NeU,  51, 

ADULTERATION.— The  Law  of  Adulterations.— Being  a 
practical  treatise  on  the  Acts  for  the  Prevention  of  Adulteration  of 
Food,  Dtink,  and  Drugs,  with  an  Appendix,  containing  the  Adultera- 
tion of  Food  Acts,  1860  &  1872.  (23  &  24  Vict  c.  84,  and  85  8d 
36  Vict  c.  74.)  By  SIDNEY  WOOLP,  Esq.,  ot  the  Middle 
Temple,  Barrister-at-Law.    12mo.    1874.  3«.6c2. 

AGENCY.--Petgrave's  Principal  and  Agent.— A  Manual 

of  the  Law  of  Principal  and  Agent    By  E.  C.  PETGRAVE. 

.  12mo.    1857.  7s.  6(2. 

Russell's  Treatise  on  Mercantile  Agency.— Second 
Edition.    8vo.    1878.  14t. 
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AGRICULTURAL  LAW.— Cooke  on  Agricultural  Law.— 
The  Law  and  Practice  of  Agrictdtnral  Tenancien,  with  Numerous 
PrecedentB  of  Tenancy  Agreements  and  Farming  Leases,  &c.,  &c. 
ByO.  WINGROVE  COOKE,  Esq.,  Barriflter-afc-Law.    8vo.    1851. 

18«. 
Dixon's  Fapm.— r«fo  "Fann.'» 

ARBITRATION.— Levi's  Commercial  Law.— Firf^  «* Inter- 
national Law." 

Russell's  Treatise  on  the  Duty  and  Power  of 
an  Arbitrator,  and  the  La-w  of  Submissions 
and  Avvards  ;  with  an  Appendix  of  Forms,  and  of  the  Statutes 
relating  to  Arbitration.  By  FRANCIS  RUSSELL,  Esq.,  Recorder 
of  Tenterden.     Fourth  Edition.     Royal  8vo.     1870.  11.  16«. 

ARTICLED  CLERKS.— Wharton's  Articled  Clerk's  Man- 
ual.— A  Manual  for  Articled  Clerks  :  being  a  comprehensive 
Guide  to  their  suooessful  Examination,  Admission,  and  practice  as 
Attorneys  and  Solicitors  of  the  Superior  Courts.  By  J.  J.  S. 
WHARTON,  Esq.,  M.  A.,  Oxon,  Barrister-at-Law,  Author  of  •*  The 
Law  Lexicon,"  &;c.,  k.c.  Ninth  Edition.  Greatly  enlarged,  and 
with  the  addition  of  Book-keeping  by  single  and  double  Entr}'.  By 
CHARLES  HENRY  ANDERSON,  Senior  Prizeman  of  the  Inoor- 
porated  Law  Society,  &o.     Royal  12mo.     1864.  18«. 

ATTORNEYS.— Pulling's  Law  of  Attorneys.— A  Summary 
of  the  Law  and  Practice  relating  to  Attorneys,  General  and  Special, 
Attomeys-at-Law,  Solicitors,  Notaries,  Proctors,  Conveyancers, 
Scriveners,  Land  Agents,  House  Agents,  &c.,  and  the  Offices  and 
Appointments  usually  held  by  them.  Their  several  Qualifications 
and  legitimate  Province,  Rights,  Duties,  Privileges,  Exemptions, 
Disabilities,  and  Liabilities  in  the  General  Practice  of  the  Law,  in 
Legal  Procoedings,  in  Legal  Negotiations,  and  Legal  Formalities. 
And  tile  Law  of  Costs  as  l^tween  Party  and  Party  and  Attorney  and 
Client.  By  ALEXANDER  PULLING,  Serjeantat-Law.  Third 
Edition.     8vo.     1862.  18«. 

*'  It  is  a  UboriouB  work,  a  careftal  work,  the  work  of  a  lawyer,  and,  beyond  comparison, 
the  best  that  has  ever  bean  produood  apon  this  Babjeot."— Law  Times. 

Snnith.— The  Lawyer  and  his  Profession.— A 
Series  of  Letters  to  a  Solicitor  conunencing  Business.  By  J. 
ORTON  SMITH.     12mo.     1860.  is. 

AVERAGE— Hopkins'  Hand-Book  on  Average.— Third 

Edition.     8vo.    1868.  18ff. 

Lowndes'  La'w  of  General  Average. — ^English  and 
Foreign.  Second  Edition.  By  RICHARD  LOWNDES,  Author 
of  '*  The  Admiralty  Law  of  Collisions  at  Sea."     8vo.     1874.        18<. 

"  Mr  Lowndes  grapples  in  such  a  masterly  way  with  each  one  of  the  points  of  difficulty 
and  arguas  with  such  a  oomprebensiTo  gntp  of  the  general  principles  of  his  subject,  as 
well  as  an  accurate  and  extensive  knowledge  both  of  mercantile  practice  and  legul 
authority,  that  he  cannot  fsil  to  be  a  trostwortny  guide.  As  a  legal  text  book  his  "  Lav 
of  Qeneral  Average  **  deserves  the  highest  praise  for  its  acute  analysis  of  some  of  the  most 
important  Jndioial  decisions  on  the  Babject.^Z«a«o  MoffoziMt  Jane  1876. 

BAILMENTS.-— Jones  on  the  Law  of  Bailments.— Fourth 
Edition.     By  W.  THEOBALD.     8vo.  1884.  NeU,  5«. 

BALLOT.— Fitzgerald's  Ballot  Act,  1872.— With  an  Intro- 
duction.    Forming  a  Grnide  to  the  Procedure  at  Parliamentary  and 
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BALLOT*'  Continued. 

Municipal  Elections.    By  GERALD  A.  R.  FITZGERALD,  M.  A. 
of  Lincoln's  Inn,   Eaq.,  Barrister-at-Law.    Foolscap  8vo.     187i2. 

BANKRUPTCY.— Anderson.— Fide  »'  Criminal  Law." 

Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.— Second  Edition.     12mo.    1873.  4a. 
Lynch's  Tabular  Analysis  of   Proceedings  in 
Bankruptcy,  for  the  use  of  Students  for  the  Incorporated  Law 
Society's  Examinations.    Second  Edition.     8vo.     1874.        Nett,  Is, 
Parker's  Analysis    of  the    Principal  Steps   in. 
a  Bankruptcy  Proceeding,  taken  from  the  Bankruptcy 
Act  and  Rules  ;  with  an  Index  to  the  Bankruptcy,  Debtors,  Bank- 
ruptcy Repeal,   and  insolvent  Court  Acts,  1869,  and  the  various 
Rules  made  under  those  Acts ;  to  which  is  added  an  Alphabetical 
List  of  the  Foims  published  with  the  Rules.     By  FRANK  R. 
FARKEU,  one,  to.     Folio.     1870.                                               5<. 
Scott's  Costs  in  Bankruptcy.— Fkfo  "Costs." 
Smith's  Manual  on  Bankruptcy.— A  Manual  relating 
to  Bankruptcy,  Insolvency,  and  Imprisonment  for  Debt ;  comprising 
the  New  Statute  Law  verbatim,  in  a  consolidated  and  readable  form. 
With  the  Rules,  a  Copious  Index,  and  a  Sapplement  of  Decisions. 
By  JOSIAH  W.  SMITH,  Esq.,  B.C.L.,  Q.C.,  Judge  of  County 
Courts.     12mo.    1873.                                                                  lOt. 

%*  The  Supplement  may  be  had  separately,  nett,  28,  dd. 

Williams'  New  Law  and  Practice  in  Bank- 
ruptcy, comprising  the  Bankruptcy  Act,  the  Debtors  Act,  and 
the  Banknn>tcy  Repeal  and  Insolvent  Court  Act  of  1869,  and  the 
Rules  and  Forms  made  under  those  Acts,  with  a  comparative  Sum- 
marr  of  the  Cases  Decided  under  the  former  Laws.  By  ROLAND 
VAlJGHAN  WILLIAMS,  Esq.,  of  lincohi's  Inn,  and  WALTER 
VAUGHAN  WILLIAMS,  Esq.,  of  the  Inner  Temple,  Barristers-at- 
Law.    Second  Edition.     {In  the  press.) 

BILLS  OF  EXCHANGE.— Chi tty  on  Bills  of  Exchange 
and  Promissory  Notes.— A  Treatise  on  Bills  of  Exchange, 
Promissory  Notes,  Cheques  on  Bankers,  Bankers'  Cash  Notes,  and 
Bank  Notes ;  with  References  to  the  Law  of  Scotland,  France,  and 
America.  The  Tenth  Edition.  By  JOHN  A.  RUSSELL,  LL.B., 
and  DAVID  MACLACHLAN,  MA.,  Barriatei»4it-Law.  Royal 
8vo.    1859.  \l  8». 

BILLS  OF  SALE.— Millar  and  Collier's  Bills  of  Sale.— A 
Treatise  on  Bills  of  Sale,  with  an  Appendix  containing  the  Acts  for 
the  Registration  of  Bills  of  Sale,  17  &,  18  Vict.  c.  36,  and  29  &  30 
Vict.  c.  96,  and  Precedents,  &c.  Third  Edition.  By  F.  C.  J. 
MILLAR,  Barrister-at-Law.    12mo.     1871.  10*.  6d, 

BOOK-KEEPING.— Bedford's  Intermediate  Examina- 
tion Guide  to  Book-keeping.— Second  Edition.  12mo. 
1875.  //ett,  2t.  6d. 

CANAL  TRAFFIC  ACT.— Lely's  Railway  and  Canal  Traf- 
fic Act,  1873.— And  other  Raflway  and  Canal  Statutes  ;  with 
the  General  Orders,  Forms,  and  Table  of  Fees.    PostSvo.    1878.    Ss, 

CARRIERS.— Browne  on  Carriers.— A  Treatise  on  the  Law  of 
Carriers  of  Goods  and  Passengers  by  Land  and  Water.  Wi^ 
References  to  the  most  recent  American  Decisions.      By  J.   H. 
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OkRRlERS'-CmUk^ued. 

BALFOUR  BROWNE,  Esq.,  of  the  Middle  Temple,  Barrister-at- 
Law,  Begutrar  to  the  Railway  CommiBrion.    8vo.   1878.  18ff. 

CHANCERY  and  nde  "  EQUITY." 

Daniell's  Chancery  Practice.— The  Practice  of  the  High 
Court  of  Chancery,  with  some  observations  on  the  Pleadings  in  that 
Coort  By  the  late  EDMUND  ROBERT  D  ANIELL,  Barrister-at- 
Law.  Fifth  Edition,  by  LEONARD  FIELD  and  EDWARD 
CLENNELL  DUNN,  Barristera-at-Law ;  with  the  assistanoe  of 
JOHN  BIDDLE,  of  the  Master  of  the  Rolls'  Chambers.  2  yoIs. 
8vo.    1871.  4L  it. 

Supplemental  voilvme  to  the  above. 

The  Practice  of  the  High  Court  of  Chancery  and  the  Court  of  Chan- 
cery (Funds)  Act,  1872,  together  with  Appendices  oontaimng  the 
Act,  and  the  Rules  and  Orders  thereunder,  and  a  Collection  of 
Forms.  By  LEONARD  FIELD  and  EDWARD  CLENNELL 
DUNN,  Barristers-at-Law.    8vo.    1873.  8«.  6<i. 

It  is  the  merit  of  Mr.  Daniell*B  *  Practioe'  that  It  takes  nothing  sa  known.    The 
reader  it  minutelT  Instructed  vehtU  he  is  to  do  and  hono  he  is  to  do  it,  and  If  he  closely 
follows  his  guide  he  cannot  go  wrong. "— -Zmt  Tkmu. 
"This  oompletes  the  new  edition  of  Daniell's  Chancery  Frsctloe,  which  has  become  in 

anitf  what  Tldd  wou  in  the  common  law— emphatiGsDy  th»  Practice.  With  suoceasiTO 
itions  it  has  received  suooessiTe  improvements,  and  of  course  enlargements.  Its  merits 
are  well  known  to  every  reader,  and  there  are  few  practitioners  in  the  eqnlty  ooorts  who 
have  not  used  it  as  their  text-book  for  many  years."— law  Timet. 

Daniell's  Chancery  Forms.— Forms  and  Precedents  of 
Pleadings  and  Proceedings  in  the  High  Court  of  Chancery,  with 
Practicfd  Notes  and  Observations,  and  References  to  the  Fourth 
Edition  of  Daniell's  Chancery  Practice ;  and  incorporating  the  Forms 
in  Braithwaite's  Record  and  "VTrit  Practice.  By  LEONARD 
FIELD  and  EDWARD  CLENNELL  DUNN,  Barristers-at-Law, 
and  JOHN  BIDDLE,  of  the  Master  of  the  Rolls*  Chambers. 
Second  Edition.    By  JOHN  BIDDLE.    8vo.    1871.  11  Via. 

Jarman's  New  Chancery  Practice.— The  Practice 
of  the  High  Court  of  Chancery  in  the  Conduct  of  Suits  by  Bill 
or  Original  Summons,  including  Proceedings  in  the  Judges'  Cham- 
bers, Forms  of  Costs,  and  numerous  other  Forms.  The  Practice 
relating  to  Special  Cases  and  Petitions  of  Right.  Acts  concerning 
Trustees,  Executors,  Administrators,  and  Mor^agees,  including  inter 
alia  the  Trustees  Act,  and  the  Trustees  Relief  Acts.  Acts  relating 
to  Charitable  Trusts.  The  Settled  Estates  Acts  and  the  Infants' 
Marriage  Settlement  Acts,  with  the  Ceneral  Orders  and  Dedsions 
of  the  Court  thereunder,  and  a  copious  index.  By  HENRY  JAR- 
MAN.    The  Third  Edition,  much  enlarged.     12mo.    1864.     U  is. 

Morgan's  Chancery  Acts  and  Orders.— The  Statutes, 
General  Orders,  and  Regulations  relating  to  the  Plractice,  Pleading, 
and  Jurisdiction  of  the  Court  of  Chancery ;  with  Copious  Notes, 
containing  a  Summary  of  every  reported  Dedsion  thereon.  Fourth 
Edition,  considerably  enlarged.  By  GEORGE  OSBORNE  MOR- 
GAN, M.A.,  and  CHALONER  W.  CHUTE,  of  Lincoln's  Inn, 
Barristers-at-Law.    8vo.    1868.  11  10*. 

"We  have  noticed  the  former  Editions  of  this  nsefbl  work  as  they  have  sncoessiyely 
appeared.  This  one  has  added  the  many  statatea  and  orders  that  have  been  piemaf- 
gated  sinoe  the  publication  of  its  predecessors.  All  the  cases  have  been  noted,  and  the 
Index,  a  most  important  portion  of  such  a  Tolume,  is  constructed  with  great  care,  and 
is  unusually  copious.  It  will  now  be  required  by  those  who  practise  in  the  OorunW 
Coarts."~£iaw  Tbmei,  Jan.  18, 1868. 

*^*  AU  standard  Law  Worhs  are  kept  in  Stoclj  in  law  calf  and  other  Undings. 
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CHANCERY.- 

Morgan  and  Davey's  Chancery  Costs.— Fide^'CortB." 

Orders  and  Rules  of  the  High  Court  of  Justice, 
Chancery  Division.— Published  by  authority  as  issued. 

Smith's  Chancery.— The  Practioe  of  the  Court  of  Chancery, 
including  the  Joint  Stock  Companies'  Acts,  with  an  Appendix  of 
Forms  and  Pireoedents  of  Costs,  admted  to  the  last  New  Orders. 
By  JOHN  SIDNEY  SMITH,  Esq.,  M.A.,  Baniste^at-Law.  The 
Seventh  Edition,  revised  and  enlanred  by  the  Author  and  ALFRED 
SMITH,Esq.,M.A.jBani8ter-at-Law.  2  vols.    8va    1862.    82.  8«. 

CHURCH  AND  CLERGY— Phillimo re.— ritfe^EcdesiasticalLaw." 

Stephen's  La^ws  relating  to  the  Clergy.— 2  vols. 

Boyal  8vo.    1848.  21.  18«. 

CIVIL  LAW.— Bo-wyer's  Commentaries  on  the  Modern 
Civil  Law.— By  Sir  GEORGE  BOWYER,  D.C.L.,  Royal 
8vo.    1848.  18<. 

Bowyer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— By  Sir  GEORGE  BOWYER,  D.C.L. 
Royal  8vo.    1874.  St. 

Cumin's  Manual  of  Civil  La'w.— A  Mannal  of 
Civil  Law,  oontaining  a  Translation  of,  and  Commentary  on,  the 
Fragments  of  the  Xn.  TaUes,  and  the  Institates  of  Jnstinian ;  the 
Text  of  the  Institutes  of  Gains  and  Jnstinian  arranged  in  parallel 
columns  ;  and  the  Text  of  the  Fragments  of  Ulpian,  and  of  Selec- 
tions from  Paul's  Reoeptn  Sententue.  By  P.  CUMIN,  MA., 
Barrister-at-Law.    Second  Edition,  enlarged.    Medium,  8vo.    1865. 

ISs. 

Greene.— Fiefe  "Roman  Law." 

Phillimore.— f'Stfe  "  Roman  Law." 

COLLISIONS.— Lowndes' Admiralty  Law  of  Collisions 
at  Sea.— 8vo.    1867.  7s,  6d. 

COLONIAL  LAW.^Clark's  Colonial  Law.— A  Summary  of 
Colonial  Law  and  Practioe  of  Appeals  from  the  Plantations.  8vo. 
1834.  1/.  U. 

Vanderlinden.— Fitfe  "  Dutch  Law." 

COMMENTARIES  ON  THE  LAWS  OF  ENGLAND.— Bowyer.— 

Vide  **  Constitutional  Law." 

•  Broom   and    Hadley's   Commentaries  on    the 

Law^s  of  England.— By  HERBERT  BROOM,  LLD.,  of 
the  Inner  Temple,  Barrister-at-Law ;  Reader  in  Common  Law  to 
the  Inns  of  Court ;  Author  of  *'  A  Sdection  of  Legal  Maxims," 
&c.;  and  EDWARD  A.  HABLEY,  M.A.,  of  Llnoohi's  Inn, 
Barristei^at-Law  ;  late  Fellow  of  Trinity  ColL,  Cambridge.  4  vols. 
8vo.      1869.  Zl.  3<. 

"  Mmstb.  Broom  and  Hadloy  bavo  been  unsparing  in  thdr  editarisl  labenn.  There 
arc  abanoUmt  referoDce  notes,  io  that  the  dlligiBnl  atadent  can  oooaalt  the  authoritlea 
if  be  is  ao  diapoaed.  Besidea  tbo  table  of  oontenta,  there  are  an  appendix  and  a 
eopiovB  index  to  each  volume.  Nothing  that  ooold  be  done  to  make  the  worlc  nnefti. 
and  handy  baa  been  left  undone.*'— Low  Journal,  Nov.  19, 1M9. 

\^  AU  standard  Law  WorU an  kept  in SU>def  inlaw  ealf  arid  other  bindings. 
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COMMERCIAL  LAW.— Levi's  International  Commerolal 
Law. — Being  the  PrincipleB  of  Mercantile  Law  of  the  following 
and  othen  Coontries — vis. :  England,  Scotland,  Ireland,  British 
India,  Britiah  Colonies,  Anttria,  Bek^om,  Brazil,  BuenoB  Ayres,  Den- 
mark, France,  Germany,  Greece,  Hans  Towns,  Italy,  Netherlands, 
Norway,  Portugal,  Prussia,  Kussiay  Spain,  Sweden,  Switzerland, 
United  States,  Wttrtembui^.  By  LEONE  LEVI,  Esq.,  F.S.A, 
F.3.S.,  of  Lincoln's  Inn,  Barri8ter-ai>Law,  Pkofessor  of  the  Principles 
and  Practice  of  Commeroe  at  King's  College,  London,  &c.  Second 
Edition.    2  vols.     Boyal  8to.     1868.  IZ.  15s. 

Smith.— Ft(ie  "Mercantile  Law." 

COMMON  LAW.— Archbold's  Practice  of  the  Court  of 
Queen's  Bench  in  Personal  Actions  and  Eject- 
ment.—By  THOMAS  CHITTY,  Esq.  New  Edition.  By 
PRENTICE.  Including  the  Practice  of  the  Contti  of  Common 
Pleas  and  Exchequer.  A  New  and  Improved  Edition  (the  Twelfth), 
embracing  the  New  Rules  and  Common  Law  Procedure  Acts,  1852, 
1864.  and  1860.  By  SAMUEL  PRENTICE,  Esq.,  Barrister-at- 
Law.  2  vols.  Royal  12mo.  1866. 
And  see  **  Forms,"— CHITTY. 

Cole.— Ftcfo  "Oaths." 

Fisher.— Fidtf  •*  Digests." 

Orders  and  Rules  of  the  High  Court  of  Justice, 
Common  L.aw  Divisions. — Published  by  authority,  as 
iasned. 

Smith's  Manual  of  Common  La'w.-^A  Manual  of 
Common  Law,  oompriaing  the  fundamental  principles  and  the  points 
most  usually  ooourring  in  daily  life  and  practice ;  for  the  Prac- 
titioner, Student,  and  General  Reader.  By  JOSIAH  W.  SMITH, 
B.C.L.«  Q.C.,  Jndge  of  County  Courts.  Sixth  Edition.  12mo. 
1874.  lit. 

*' Admirably  conceiTed  and  executed Emlnontlr  lucid  and  concise    .    •    . 

.  .    A  pocket-book  of  pitb  and  easence  of  c(Hnm<Ni  lav.**— -LMiiMaA* 

**^ir.  Joaiah  Smith  poaaeBses,  in  an  eminent  degree,  that  kind  of  logical  skill  which  exhibits 
itaelf  in  the  simple  arrangement,  bat  exhaastlTe  diTiiloii,  of  wide  and  complicated  nbjecti, 
and  ia^moreorer,  gifted  with  the  rare  powei  of  accurate  condenflation.''~50lieA(»r«'  Journal, 
April  aO,  186i. 

*'  1^  more  advanced  students,  and  to  the  practitioner,  whether  barrister  or  attorney,  we 

think  the  '  Manual  of  Oommon  Law '  a  moat  uaefhl  and  conTsnient  companion 

It  la  compiled  with  the  scmpnloui  care  and  the  ability  which  distinguith  Mr.  Smith*t 
prevfans  works."— y«riff.  July  80  1864. 

"Smith's  Maaaals of  Common  Law  and  Eqoity  must  be  resorted  to  as  the  open  sesamea 
10  the  learning  requisite  in  the  Final  Examination  of  the  Incorporated  Law  Society."— /Vmr 
Dft.  RoLLii's  Leetwrty  p.  11. 

COMMONS  AND  INCL0SURE8 .—Cooke  on  Inclosures.— 
The  Acts  for  facilitating  the  Inclosure  of  Conunons  in  England 
and  Wales  ;  with  a  Treatise  on  the  Law  of  Rights  of  Commons,  in 
reference  to  these  Acts,  Ac,  &c.  With  Forms  as  settled  by  the 
Indosnre  CommisBioners.  By  G.  WINGROVE  COOKE,  Esq., 
BarriMet^afc-Law.    Fourth  Edition.     12mo.    1864.  Idf. 

Finlaison  on  Enclosure  of  Commons,  Waste 
Lands,  Ac— 8vo.     1807.    Sewed.  Nett,  2s.  6<2. 

"Woolrych's  Treatise  on  the  Law  of  the  Rights 
of  Common.— Second  Edition.    8to.    1850.  16«. 

CONSTITUTIONAL  LAW.-Bowyer's  Commentaries  on 
the  Constitutional  La^w  of  England.— By  Sir 
GEOBGE  BOWYEE,  B.C.L.    Second  Edition.    Royal  8to.    1846. 

*,*  AU  itandard  Lato  Worh  arehept  in  Stoch,  in  law  calf  and  other  Undingt, 
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CONTRACTS.— Addison  on  Contracts.—Beinsr  a  TNitiie  on 
the  Law  of  Contracts.  By  C.  G.  ADDISON,  Esq.,  Author  of 
the  ••  Law  of  TortB.*'  Seventh  Edition.  By  L.  W.  CAVE,  one 
of  Her  Majesty's  Counsel,  Becorder  of  Lincoln.  Boyal  Svo, 
1875.  12. 18«. 

"At  prwent  this  is  by  fltr  the  best  book  upon  tbe  Law  of  Coatract  poimsad  by  tho 
ProfwsioD,  and  it  is  a  tboronghly  pracUcal  book."— Z^iw  TuMi, 

"  Ws  oannoi  speak  too  highly  of  the  great  amount  of  well-arranged  informaticB  iikloh 
is  to  be  found  in  this  second  book.  It  in  a  magazine  of  leamhiv  which  the  1^^  praeti- 
tlomer  wUl  find  of  very  greet  Talne."— AiJidtorf'  JottrtuO,  Maroh  SO.  I87fi. 

"  Mr.  Gave,  aided  by  Mr.  Horace  Smith,  has  done  more  than  sustain  tiie  repntatiOB  of 
this  treatise- he  has  greatlv  added  to  it.*'— Z^w  Journal,  ICarch  STti^  1876. 

**  Mr.  Care's  edition  of  Addison  must  prove  a  great  acquisition  to  every  lawyer's  Ubrary. 
To  the  practitioner  the  last  book  ou  the  stamp  laws  will  prove  of  great  serrice."— -i»a« 
Timet,  April  «,  18T6. 

"  Mr.  Cave  has  not  conflued  lilmself  to  simply  noUng  up  the  cases.  He  haa  he  tells  us  in 
a  somewhat  lengthy  preface,  'ventured  to  make  veiy  considerable  alterations  in  the 
arrangement  of  the  work.*  **—Law  Tbnu,  April  3, 1876. 

Leake  on  Contracts.— The  Elements  of  the  Law  of  Con* 
tracts.  Second  Edition.  By  STEPHEN  MAETIN  LEAKE, 
of  the  Middle  Temple,  Banistw-at-Law.  (Preparing  for  jmbUcation). 

Pollock's  Principles  of  Contract  at  Law  and  In 
Eqtdty  ;  being  a  TreatiBe  on  the  General  Prindplea  relating  to  the 
YaHditT  of  Agreements,  Ac.  By  FKEDERICK  POLLOCK, 
Eaq.,of  Lincohrslnn,  Banister-at-Iiaw.  Svo.  1876.  241^ 

Smith's  La-w  of  Contracts.— The  Law  of  ContraotiL 
By  the  late  JOHN  WILLLAJd  SMITH,  Esq.,  Anthor  of  *'  Leading 
Cases,"  ''A  Treatise  on  Mercantile  Law'^  &c.  Sixth  Edition. 
By  VINCENT  T.  THOMPSON,  Esq.,  Baniater-at^Law.  8to. 
1874.  16s. 

<*  We  hail  with  great  satlsfkotlon  a  new  Edition  of  Smith's  'Lectures  on  the  Law  of 

Contracts.'    Ever  since  they  were  puhUshed,  these  Lectures  have  been  most  popular  with 
all  branches  of  the  Profession."— Aaw  Ma(faxUu, 

CONVEYANCINC.-Greenwood*s  Manual  of  Convey- 
ancing.— ^A  Manual  of  the  Practice  of  Conveyandng,  showing 
the  present  Practice  relating  to  the  daily  routine  of  Conveyancing 
in  Solicitors'  Offices.  To  which  are  add^  Concise  Common  Forms 
and  Precedents  in  Conveyancing ;  Conditions  of  Sale,  Convejrances, 
and  all  other  Assurances  in  constant  use.  Fourth  Edition.  By 
H.  N.  CAPEL,  Esq.,  LL.K    {In  the  pros.) 

**  The  Information  under  theee  heads  Is  Just  of  thut  ordinary  praoticsl  kind  whleb  l« 
learned  from  experience,  and  is  not  to  be  gaUiered  from  treatises. 

**  The  work  is  well  done,  and  will  be  very  nsefhl  to  the  dass  far  whom  it  Is  iatended.*— 
Jurist,  Ithj  9,  1858. 

"  It  is  an  educational  as  well  as  practical  compendium,  and  it  conveys  that  spedal  klad 
of  information  which  the  student  has  generally  the  greatest  dU&culty  in  discovering  ihaa 
books. 

"A  earef^il  study  of  theee  pages  would  probably  arm  a  dfiUgeet  derk  with  as  anaeh 
nsefnl  knowledge  as  he  might  otherwise  take  years  of  desultory  aueetionfaig  and  observlnf 

to  acquire All  that  can  be  done  to  put  an  old  hesa  upon  yonog  diouMen  is 

effected  (so  far  as  its  own  subject  is  concerned)  by  Mr.  Greenwood's  ludd  sad  business 
like  IdanuaL"— fib/tdlors'  Journal, 

Housman's    Precedents    In   Conveyancing.— A 

Selection  of  Precedents  in  Conveyancing ;  designed  as  a  Hand-book 
of  Forms  in  frequent  use,  with  Practical  Notes,|inoluding  Notes  on 
the  Conveyancing  Act  of  1860,  and  the  adoption  of  Hs  provisions  in 
actual  practice.  By  FRANCIS  HOUSMAN,  Barrister-at-Law. 
8vo.    1861.  15t. 

%*  AU  tUmdard  Law  WorJa  a/r$  kept  in  SUfdi^ii^hweaifaiid  other  liiM^i, 
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CONVEYANCINQr-aNi<*t««d. 

Prideaux's  Precedents  in  Conveyancing.— With 

DisBertationfl  on  its  Law  and  PracUoe.  Seventh  Edition.  By 
FREDERICK  FRIDEAUX  and  JOHN  WHITCOMBE,  Esqn., 
BarriBterB-at-Law.    2  voIb.    Royal  8vo.    1873.  Nett  %l,  S«. 

'*  We  reallT  can  hudlT  im«(in«  a  ooQTeyanoer  belog  required  to  prepare  any  instrainent 
whidi  he  wiU  not  find  eketdied  oat  in  the  work  under  notioe  .  .  .  We  can  cordially 
recommend  the  book  to  both  branchet  of  the  Profession.  It  is  cheaper  kdA  more  por- 
table than  Mr.  Davidson's  Taloable  work, and  we  beltcTe  oulte  as  nseftiL"— Iomt  Jommal. 

"This  is  a  reyited  edition  of  a  woik  to  which  the  most  favourable  criticism  cannot  add 
repatatton."— law  Timet, 

Smith.- F«fe  "  Real  Property." 

CONVICTIONS.— Paley  on  Summary  Convictions.— 
Fifth  Edition.  By  H.  T.  J.  MACNAMARA,  Esq.,  Barrister-at- 
Law.    Svo.    1866.  11.  Is. 

'*  Great  pains  hare  been  erldmtly  taken  to  render  the  present  edition  very  complete.  It  is 
enriched  with  sereral  excellent  notes  besides  the  one  to  which  we  have  already  called 
attention ;  amongst  these  is  one  on  the  subject  of  words  used  in  a  statute  being  compulsory 
or  only  directory,  and  another  in  which  there  is  a  review  of  decisions  under  the  Masters 
and  Servants*  Act  (4  Geo.  4,  c.  84).  This  edition,  of  what  may  be  considered  a  standard 
work,  incorporates  all  the  statutes  and  decisions  m>m  the  date  of  the  last  edition,  and,  as 
far  as  we  have  been  able  to  examine  (and  we  have  put  it  to  some  test),  the  work  has  been 
nrepared  with  great  care  and  accuracy.  It  is  a  good,  practical,  and  valoable  treatise, 
which  we  can  safely  recommend  to  the  profe8Bkm.''^3V  LawJownal. 

"'Faley  on  Convictions'  has  eqicyed  a  high  reputation  and  extensive  popularity. 
Bevoted  exclnslvelv  to  the  Jnrisdicnon  in  sunmiaiy  convictiooB,  it  collects  and  conveys  to 
ttie  magistrate  and  nis  derk  the  ftOlest  and  most  accurate  information  as  to  the  practice 
to  be  observed  in  the  hearing  of  charges  which  the  magistrate  is  empowered  to  dispose  of 
summarily.  Ten  years  have  elapsed  since  the  last  edition.  During  the  interval  many 
important  changes  have  been  made  in  the  law,  and  there  has  been  a  general  call  for  a  new 
edition.  Ko  better  man  could  have  been  found  tor  such  a  work  than  Mr.  Macnamara, 
Ac."— law  2^tm«i;  May  6, 1866. 

COPYHOLDS.— Cuddon*s  Copyhold  Acts.— A  sucdnct  Trea- 
tise on  the  Copyhold  Acts,  the  practical  Working  and  Effect  thereof, 
and  the  mode  of  Procedure  under  the  same  for  ejecting  Enfranchise- 
ment.  By  JAMES  CUDDON,  Esq.,  Bariister-at-Law.  Royal 
Svo.    1866.  10«.  6<f. 

COPYRICHT.-Phillips'  Law  of  Copyright.— The  Law  of 
Copyright  in  Works  of  Literature  and  Art,  and  in  the  Appli- 
cation of  Designs.  With  the  Statutes  relating  thereto.  By 
CHARLES  PALMER  PHILLIPS,  of  Linoobi's  Inn,  Esq., 
Barnster-at-Law.    Svo.     1863.  12<. 

**  Mr.  Phillips  has  shown  not  onlv  great  diligence  in  collecting  cases  bearing  upon  the 
various  topics  which  he  has  treated,  but  considerable  judgment  in  the  manner  in  which  he 
has  dealt  with  them.  He  has  spared  no  pains  to  make  his  work  reliable  as  a  legal  text 
book,  and  at  Uie  same  time  equally  useful  to  publishers,  authors,  artists,  and  other  persons 
who  are  interested  in  works  of  literature,  ut,  or  design.  In  a  word,  such  a  book  has  long 
been  wanted,  and  Mr.  Phillips  has  given  abundant  proof  of  his  ability  to  meet  the 
desideratum/'— fiMieiCon*  Joumal.Nor.  14, 1868. 

"  Mr.  Phillips'  work  is  at  once  an  able  law-book  and  a  lucid  treatise,  in  a  popular  form, 
on  the  rights  of  authors  and  artists.  The  wants  and  interests  of  the  legal  practitioners 
are  consvjted  by  a  oarefnl  colleetion  and  discusstoi?  of  all  the  authorities,  wnile  the  non- 
professional reader  will  find  in  the  book  a  well-written  and  perfectly  intelligible  statemcui 
of  the  law  upon  the  matter  of  which  it  treats."— /tirifr,  Jan.  9,  1864. 

CORONERS.— J ervis  on  the  Office  and  Duties  of 
Coroners.— With  Forms  and  Precedents.  Third  Edition.  By 
C.  W.  LOVESY,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 
12mo.     1866.  I2t. 

COSTS.— Care-w's  Precedents  of  Bills  of  Costs,  for 
obtaaninff  Grants  of  Probate  and  Letters  of  Administration  in  the 
Principal  Registry  of  the  Court  of  Probate.    1869.  5s. 

*^*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  <4her  hindings 
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COST  S.'-Continuid. 

Morgan  and  Davey's  Treatise  on  Costs  in 
Chancery.— By  GEORGE  OSBORNE  MORGAN,  M.A., 
BarrUter-at-Law,  late  Stowell  Fellow  of  University  College,  Oxford, 
and  Eldon  Scholar ;  and  HORACE  DAVEY,  M.A.,  Barrister-at- 
Law,  late  Fellow  of  University  College,  Oxford,  and  Eldon  Scholar. 
With  an  Appendix,  oontaining  Forms  and  Precedents  of  Bills  of 
Costs.    8vo.   1865.  IL  It. 

Scott*s  Costs  in  the  Superior  Courts  of  Com- 
mon La'W,  and  Probate  and  Divorce,  and  in  Conveyancing ; 
also  in  Bankrsptcy  (Act  of  1869).  Proceedings  in  the  Crown  OfEce, 
on  Circuit  and  at  Sessions,  and  in  the  County  Court ;  together  with 
Costs  of  Interlocutory  Rules  and  Orders  under  the  Common  Law 
>  Procedure  Acts  1852  and  1854,  Bills  of  Exchange  Act  1855,  &c., 

&o.,  and  the  Railway  and  Canal  Traffic  Act,  1854.  With  an 
Appendix,  containing  Costs  under  Parliamentary  Elections  Act, 
1863.  By  JOHN  SuOTT,  Esq.,  of  the  Inner  Temple,  Banister-at- 
Law.    Third  Edition.    Royal  12mo.    1868-73.  24«. 

%*  The    Supplement,  containing   "  Bankruptcy  Costs  (Act    of 
1869),"  may  be  had  separately.  A'eM,  3«. 

*'  Ur.  Scott's  work  is  well  known  to  the  profession.     It  is  an  oztensive  collection  of 
'  taxed  bills  of  costs  in  all  branches  of  prootice,  supplied  to  him  probably  by  the  taxing 

roasters.    Such  a  work  speaks  for  itself.    Its  obvious  utility  is  its  best  reoommenda* 
tlon."— Zatr  TUnes. 
"  *  Taxation  of  Cost8*~In  re  Foster— Vice-Chancellor  Wood  said  that  Mr.  Scott's 
I  book  was  a  competent  authority  upon  the  subject. *'-'7Vm««. 

Webster's      Parliamentary    Costs.  — Private   Bills, 

Election  Petitions,   Appeals,    House  of  Lords.     By   EDWAIU!) 

;  '  WEBSTEB,  Esq.,  of  the  Taxing  Office,  House  of  Commons,  and  of 

I  the  Examiners'  Office,  House  of  Lords  and  House  of  Commons. 

Third  Edition.     Post  8vo.    1867.  20«. 

I  "  The  object  of  this  work  is  to  give  the  scale  of  costs  allowed  to  Solicitors  in  relation 

to  private  bills  before  Farliameuti  the  conduct  of  Electiou  Petitions  and  Appeal  Gaiues« 
and  the  Allowance  to  Witnesses.  The  connection  of  the  author  with  the  Taxing^  Office 
of  the  House  of  Ck)mmons  gives  authority  to  the  work^  which  has  been  compiled  with 
sonie  skill,  and  contains  a  very  nseflil  Tndex,  by  which  ue  costs  allowed  for  attendances, 
time,  drawing,  copying,  and  pemsing,  in  the  several  parlianaentary  proceedings  may  bo 
easily  ascertained"—- iSoUritor/  JotarnaL 

COUNTY  COURTS.— The  Consolidated  County  Court 
Orders  and  Rules,  with  Forms  and  Scales  of 

Costs  and  Fees,  as  issued  by  the  Lord  Chancellor  and  Com- 
mittee of  County  Court  Judges.  Authorized  Edition.  Super-royal 
8vo.    1875.  3*. 

Will's  County  Courts  Act,  1867.— With  Notes,  New 
Bules,  and  Forms ;  Pwwjtioe  in  Discovery,  Interrogatories,  Attach- 
ment of  Debts,  Equitable  Defences,  &c.  By  J.  SHIBESS  WILL, 
Esq.,  Barrister-at-Law.    8vo.    1868.  158. 

CRIMINAL  LAW,— Archbold's  Pleading  and  Evidence 
in  Criminal  Cases. — ^With  the  Statutes,  Precedents  of 
Indictments,  &c.,  and  the  Evidence  necessary  to  support  them.  By 
JOHN  JERVIS,  Esq.  (late  Lord  Chief  Justice  of  Her  Majesty's 
Court  of  ■  Conunon  Pleas).  Eighteenth  Edition,  including  the 
Practice  in  Criminal  Proceedings  by  Indictment.  By  WILLIAM 
BRUCE,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  and 
Stipendiary  Magistrate  for  the  Borough  of  Leeds.  Royal  12mo. 
1875.  1^  11*.  6d, 

*^*  4n  standard  Law  ]VorTcs  arelcftin  Stocky  in  late  calf  and  other  lindingt, 
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CRIMINAL  Lkfi.-oonii^d. 

Anderson's  Digest  of  Bankruptcy  and  Criminal 
Law.— By  C.  H.  ANDERSON,  Esq.,  Barriater-at-Law,  of  the 
Inner  Temple.    Svo.     1867.  7«.  6d. 

« 

Cole  on  Criminal  Informations  and  Quo  War- 
ranto.—By  W.  R.  COLE,  Esq.,  Barri8te]>at-Law.    12mo.    1848. 

12ff. 

Greaves'  Criminal  Law  Consolidation  and 
Amendment  Acts  of  the  24  &  26  Vict.— With 
Notes,  Observations,  and  Forms  for  Summary  Proceedings.  By 
CHARLES  SPRENGEL  GREAVES,  Esq.,  one  of  Her  Majesty's 
Coimsel,  who  prepared  the  Bills  and  attended  the  Select  Committees 
of  both  Houses  of  Parliament  to  which  the  Bills  were  referred. 
Second  Edition.     Post  Svo.     1862.  16b. 

Roscoe's  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.— Eighth  Edition.  By  HORACE  SMITH, 
Esq.,  Bamster-at-Law.    Royal  12mo.   1874.  1/.  lis.  6d. 

Russell  on  Crimes  and  Misdemeanors,— Intended 
as  a  Court  and  Circuit  Companion.  Fourth  Edition.  By 
CHARLES  SPRENGEL  GREAVES,  Esq.,  one  of  Her  Majesty's 
Counsel     8  vols.    Royal  Svo.     1865.  51.  158.  6</. 

In  this  Edition  of  "  RiismII  "  the  Editor  has  endoavourcd  to  make  such  a  statoment 

each  case  of  the  factfl,  the  deci.<>iion,  and  the  grounds  of  it,  wlierever  tUey  appear,  as 
may  enable  the  reader  to  undcrHtand  what  the  decision  really  whs  ;  aitd,  although  this 
course  has  necessarily  much  increased  the  sixe  of  the  work,  yet  it  rcndurs  it  much  more 
nsefal,  especially  to  all  who  may  not  be  in  a  position  to  refer  to  the  original  reports  of 
the  caites.  This  course  is  the  same  as  was  adopted  in  the  last  Edition,  which  wa.s  found 
lu  practice  to  be  so  very  useful  whenever  any  quostiou  suddenly  aroio  in  Court,  before 
Macnstrates,  or  elsewhere. 

This  treatise  is  so  much  more  copious  than  any  other  upon  all  the  subjects  contained 
in  it,  that  It  affurds  by  far  the  beat  means  of  acquiring  a  knowledge  of  the  Criminal  Law 
in  general,  or  of  any  offence  in  particular  ;  so  toac  it  will  be  found  peculiarly  useful  as 
well  to  those  who  wiah  to  obtain  a  complete  knowledge  of  that  law,  as  to  those  who 
desire  to  be  informed  on  any  portion  of  it  as  occasion  may  require. 

This  work  also  contains  a  very  complete  treatise  on  the  Law  of  Evidence  in  Crimina 
Cases,  and  in  it  the  manner  of  taking  the  depositions  of  witnesses,  and  the  examinations 
oi  prisoners  before  magistrates,  is  Ailly  explained. 

'*  What  better  Digest  of  Criminal  Law  coald  we  possibly  hope  for  than  'Russell  on 
Crimes?'  **—Mr,  FU^mu  Ste^^n't  Speech  on  Codification,  Dec,  1672. 

Thring's  Criminal  Law  of  the  Navy.— The  Crimi- 
nal Law  of  the  Navy,  comprising  an  Introductory  Sketch  of 
the  Early  State  and  Discipline  of  the  Navy  ;  the  Naval  Discipline 
Act  of  18vi0,  with  Notes  ;  Criminal  Offences  and  their  Punishment ; 
the  Constitution  and  Jurisdiction  of  Courts-Martial ;  the  Forms  of 
Procedure,  and  Law  of  Evidence  applicable  to  Trials  by  Courts- 
Martial,  with  the  New  Regulations  of  the  Admiralty,  and  a  copious 
Index.  By  THEODOKE  THRING,  of  the  Middle  Temple,  Esq., 
£anister-at-Law.    12mo.     1861.  8«.  6d, 

DICTIONARY.— Wharton's  Law  Lexicon.— A  Law  Lexicon, 
or  Dictionary  of  Jurisprudence,  explaining  the  Technical  Words  and 
Phrases  employed  in  the  several  Departments  of  English  Law ;  with 
an  Explanatory  as  well  as  Literal  Translation  of  the  Latin  Maxims 
contained  in  the  Writings  of  the  Ancient  and  Modem  Commentators. 
Sixth  Edition.  Revised  in  accordance  with  the  Judicature  Acts,  by  J. 
SHIRESS  WILL,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 
Super  royal  Svo.     {In  the  press.) 

•^*  AH  standard  Law  Worh  are  l-ept  in  Stock;  in  law  calf  and  otiier  lindings. 
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DIARY.— Lawyer's  Companion  (The),  Diary,  and  Law- 
Directory. — For  the  use  of  the  Legal  Profession,  PubUc  Com- 
panies, Justices,  Merchants,  Estate  Agents,  Auctioneers,  &c.,  ftc 
Published  Annually.  The  Work  U  Svo.  size,  stronrjly  hound  in 
doth,  and  published  at  the  following  Prices  : — 
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1.  Two  days  on  a  page,  plain  ..... 

2.  The  above,  interleaved  for  Attendances 

3.  Two  days  on  a  page,  ruled,  with  or  withoat  money  columns 

4.  The  above,  interleaved  for  Attendances  . 

5.  Whole  page  for  each  day,  plain  .... 

6.  The  above,  interleaved  for  Attendances 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money 

columns '     . 

8.  The  above,  interleaved  for  Attendances 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money 

columns 5     0 

The     La'wyer's     Companion  —  Is   edited   by   JOHN 
THOMPSON,  Esq.,  of  the Lmer  Temple, Barrister-at-Law;  andcon- 
tains  a  Digest  of  Recent  Cases  on  Costs ;  an  outline  of  the  Judicature 
Acts;  Alphabetical  Index  to  the  Practical  Statutes;  "Cases  affecting 
Attorneys  and  Solicitors,"  brought  down  to  the  period  of  publication; 
a  Copious  Table  of  Stamp  Duties;  Legal  Time  and  other  Tables,  a 
London  and  Provincial  Law  Directory,  and  a  variety  of  matters  of 
practical  utility.     The  Diary  is  printed  on  paper  of  superior  quality, 
and  contains  memoranda  of  Legal  Business  throughout  the  Year. 
(Thirtieth  issue  for  1 876.    Now  ready,) 
"  We  observe  lu  this,  the  thirtieth  annual  issue,  all  tbe  merits  which  have  distilignished 
predecessors,  added  to  some  noTel  characteristics  of  real  ralue.    The  Editor  lus  boen 
alive  to  the  most  recent  changes  in  Judicial  matters." — Law  Journal,  Nov.  IS,  1875. 

*'  The  *  Lawyer's  Companion  and  Diary '  is  a  book  that  ought  to  be  in  the  poweesion  of 
every  lawyer,  and  of  every  man  of  business." 

*' The  'Lawyer's Ck)mpanion*  is,  indeed,  what  It  is  called,  for  it  combines  everyihinic 
required  for  reference  in  the  lawyer's  office.*— ^lo  Ttmeg. 

DIGESTS.— Anderson.— Fide  "Criminal  Law." 
Bedford.— Ficfe  "  Examination  Guides." 
Chambers.— f^ufe  "PubUc  Health." 

Chitty*s  Equity  Index.— Chitty's  Index  to  all  the  Eeported 
Cases,  and  Statutes,  in  or  relating  to  the  Principles,  Pleading,  and 
Practice  of  Eqnity  and  Bankruptcy,  in  the  severtd  Courts  ofEquity 
in  England  and  Ireland,  the  Pnvy  Council,  and  the  House  of  Lords, 
from  the  earliest  period.  Third  Edition.  By  J.  MACAULAY, 
Esq.,  Barrister-at-Law.     4  vols.    Royal  Svo.     1853.  71,  7s, 

Fisher's  Digest  of  the  Reported  Cases  deter- 
mined in  the  House  of  Lords  and  Privy  Council,  and  in  the 
Courts  of  Common  Law,  Divorce,  Probate,  Admiralty  and  Bank* 
ruptcy,  from  Michaelmas  Term,  1756,  to  Hilary  Term,  1870 ; 
with  Ileferences  to  the  Statutes  and  Kules  of  Court.  Founded  on 
the  Analytical  Digest  by  Harrison,  and  adapted  to  the  present 
practice  of  the  Law.  By  K.  A.  FISHER,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law.    Five  large  volumes,  royal  8vo.    1870.     122.12s. 

{Continued  Annually.) 
"  Mr.  Fisher's  Digest  is  a  wonderful  worlc     It  is  a  mlrsclo  of  human  Industry.'*— Jfr. 
Justice  WUUs. 

"  The  fact  is,  fhat  we  have  alreody  tlie  best  of  all  possible  digests.  I  do  not  refbr  merely 
to  the  worlcs  which  pass  under  that  title— thouch,  I  confess,  I  think  it  would  be  veiy 
difficult  to  improve  upon  Mr.  Fisher's  *  Common  Law  Difrcst' — I  refer  to  the  innumerable 
text  books  of  every  branch  of  the  law.  Whst  better  digest  of  criminal  law  could  we 
pos8ib]y  hope  for  than  'liusscll  on  Crimes,' and  the  current  RoBr>Ge  and  Archbold,  to  say 
nothinpr  of  the  title,  '  Criminal  Lsw,'  in '  Fisher's  Digert"~A/r.  FUxjamea  Stephm,  0.0.,  in 
hiMA<kirastotheLawAtnendmeniSk>ciHponCodiflcationinIndiaand£nglandt8^^ 

*^*  All  standdrd  Law  Works  arc  kept  in  Stock,  in  law  caff  and  other  hindinffs^ 
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DlGBSTS.-^ntinued. 

Harrison.— Vi<U  "  Fisher." 
Leake.— 7*(/c  "Real  Property." 

Notanda  Digest  in  Law,  Equity,  Bankruptcy, 
Admiralty,  Divorce,  and  F^robate  Cases.— By 
E.  S.  MASKELYNE,  Esq..  and  CECIL  C.  M.  DALE,  Esq.,  of 
Lincol]i*8  Inn,  Barristers-at-Law.  The  Notanda  Digest,  from  the 
commenoement,  October,  1862,  to  December,  1872.  In  1  volume, 
half-bound.  yeU,  3Z.  3s. 

Ditto,  for  1873  and  1874,  sewed.  NeU,  each,  12».  6d, 

Ditto,  Annual  Subecription,  Plain  Copy  and  Two  Indexes,  or  Adhesive 
Copy,  printed  on  one  side,  for  insertion  in  Text-Books. 

Payable  in  advance.     iVe^f,  15s, 
*«*  Back  Numbers  to  complete  the  above  volume,  may  be  had  of 
the  publishers,  at  half  the  published  price. 

DIVORCE,— Browne's  Treatise  on  the  Principles 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes :— With  the  Statutes,  Rules,  Fees, 
and  Forms  relating  thereto.  By  GEORGE  BROWNE,  Esq.,  B. A, 
of  the  Inner  Temple,  Barrister-at-Law.  Third  Edition.  {Nearly 
ready,) 

Macqueenon  Divorce  and  Matrimonial  Causes. 

— A  Practical  Treatise  on  Divorce  and  Matrimonial  Jurisdiction, 
xmder  the  Act  of  1857,  and  New  Orders  ;  including  Scotch  Marriages 
and  Scotch  Law  of  Divorce.  &c.,  &&  With  numerous  Precedents. 
Second  Edition,  greatly  enlarged.  By  JOHN  FRASER  MAC- 
QUEEN,  Esq.,  Barrister- at-Law,  Honorary  Secretary  to  H.M. 
Divorce  Commission,  &c.    8fo.    1860.  18s. 

DOMICIL.— Phillimore's  (Dr.  R.)  Law  of  Domicil.— 8vo. 
1847.  9«. 

DUTCH  LAW.—Vanderlinden's  Institutes  of  the  Laws 
of  Holland.— 8vo.    1828.  U.  18f. 

EASEMENTS.— Goddard's   Treatise    on   the    Law    of 

Easements.— By  JOHN  LEYBOURN  GODDAIID,  of  the 

Middle  Temple,  Barrister-at-Law.    8vo.     1871.  lis. 

%*  The  Author  was  appointed  by  Her  Majesty's  Digest  of  Law 

Commissioners  to  prepare  a  specimen  Digest  of  the  Law  of  Easements. 

'*  Nowhere  has  ilio  rabject  bern  treated  bo  exhanBtively,  and,  we  may  add,  so  scientifl- 
callj,  as  by  Mr.  Ooddard.  We  recommend  it  to  the  most  careful  study  of  the  law  student, 
88  well  as  to  the  library  of  the  practitioner. **~£ai0  TimeSt  March  18,  1 871. 

**  As  a  true  reflection  of  the  cases  and  as  an  admirably  complete  collection  of  antborities 
not  only  in  Banc  but  at  Nisi  Prius,  the  hook  is  invdHaable  ;  and  where  the  caaea  are  aileni 
the  author  has  taken  pains  to  ascertain  what  the  law  would  be  ir  brought  into  question."— 
law  Journal,  March  10,  1871. 

Woolrych.— Ftcic  "Lights." 
ECCLESIASTICAL.— Phillimope's  (Sir  R.)  Ecclesiastical 

Law. — The  Ecclesiastical  Law  of  the  Church  of  England.  By 
SiE  ROBERT  PHILLIMORE,  D.C.L.,  Official  Principal  of  the 
Arches  Court  of  Canterbury  ;  Member  of  Her  Majesty's  Most 
Honourable  Privy  Council.      2  vols.     8vo.     1873.  Zl.  3*. 

Rogers'  Ecclesiastical  La'w.— A  Practical  Arrangement 
of  Ecclesiastical  Law,  including  a  Treatise  on  Prohibition,  and 
showing  the  Practice  of  the  Ecclesiastical  Courts.  Second  Edition. 
By  F.  N.  ROGERS,  Esq.,  one  of  Her  Majesty's  Counsel.  8vo. 
1849.  1/.  16«. 

Stephens.— FuZc  "Church and  Gergy." 
•i^*  AU  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings* 
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ELECTIONS.— Fitzgerald.— Fufe  •«BaUot." 

Rogers  on.  Elections  and  Registration.— With  an 
Appendix  of  Statutes  and  Forms.  Twelfth  Edition.  By  F.  S.  P. 
WOLFEESTAN,  Esq.,  of  the  Inner  Temple,  BarriBter-at-Law. 
{Nearly  ready.) 

ENGLAND,  LAWS  OF,— Bowyer.— 7«i«  '*  Constitutional  Law." 
Broom  and  Hadley.—Ktde"  Commentaries." 
Syms'  Code  of  English.  Law  (Principles  and  Practice) 

for  handy  reference  in  a  Solicitor's  office.  By  F.  E.  SYMS,  Solicitor. 

12mo.    1870.  16«. 

EQUITY  and  Fitie  CHANCERY. 
Chitty.— Fide  "Digests." 
Seton's     Forms   of  Decrees    in    Equity.— Fourth 

Edition.    Specially  adapted  to  the  Bules  of  Procedure  under  the 
Judicature  Act    By  E.  H.  LEACH,  Esq.,  Senior  Registrar  of  the 
Court  of  Chancery ;  and  F.  G.  A.  WILLIAMS,  Esq.,  of  Lincohi's 
Inn»  Barrister-at-Law.     {In  Preparation.) 
Smith's    Manual    of    Equity    Jurisprudence.— 
A  Manual  of  Equity  Jurisprudence  founded  on  the  Works  of  Story, 
Spence,  and  other  writers,  and  on  the  suhsequent  cases,  comprising 
the  Fundamental  Principles  and  the  points  of  Equity  usually  occur- 
ring in  General  Practice.     By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C., 
Judge  of  County  Courts.    Eleventh  Edition.    12mo.    1873.    12<.  6(2. 
"To  STim  ap  all  in  a  vord,  for  the  itadent  and  the  Jnrisoonsolt,  the  Mannal  ii  the  nearent 
approach  to  an  equity  code  that  the  present  literature  of  the  law  is  able  to  ftuniBh.*-  Lam 
Times. 
"  It  will  be  found  as  lueAi]  to  the  ')>ractitloner  as  to  the  fXM^tai.**~'SoHcUw^  Journal. 
"  Mr.  Smith's  Manual  has  fiiirlv  won  for  itself  the  position  of  a  standard  work.*'— Jurist. 
"It  retains,  and  that  deservedlj,  the  reverence  of  ooth  examiners  and  stndenta."— ^rom 
a  Lecture  an  a  Course  of  Beading  by  A.  BL  Bollit,  LLJ>.,  Gold  Medaltist  qf  the  University 
of  Umdxm^  cmd  PriMmnan  of  the  Inoorpcraud  Law  Society. 

**  Inhere  is  no  disguising  the  truth ;  the  proper  mode  to  use  this  book  is  to  learn  its  pages 
by  heart"— laio  Magairine  cmd  Review. 

Smith's  (Sidney)  Principles  of  Equity.— 8vo.    1856. 

i;.  5<. 
EVIDENCE.— Apchbold.—Fuic  «  CriminaL" 

Norton.— Ftde  "  Lidian  Law." 

Phiilimore's  Law  of  Evidence.— The  History  and 
Principles  of  the  Law  of  Evidence  as  illustrating  our  Social 
Progress.      By  J.  G.  PHILLIMOEE,  Esq.,  Q.C.      8vo,      1860. 

16«. 

Roscoe.— F»d«  "  CriminaL" 

Roscoe.— Fide  "  Nisi  Prius.'' 
EXAMINATION  GUIDES— Anderson.— Fide  "Criminal." 

Bedford's  Guide  to  the  Preliminary  Examina* 
tion  for  Solicitors.— Fourth  Edition.  12mo.  1874.  Netty  Za. 

Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions  on  English  and  Latin,  Grammar,  Geography. 
History,  French  Grammar,  and  Arithmetic,  with  the  Answeri. 
8vo.     1875.  18». 

Bedford's  Preliminary  Guide  to  Latin  Gram- 
mar.—12mo.     1872.  Nett,  3«. 

Bedford's  Intermediate  Examination  Guide  to 
Bookkeeping.— Second  Edition.   12mo.  1875.        iV>«,2«.6d. 

Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.—Second  Edition.    12mo.    1873.  4f. 

Lynch  and  Smith.— FiV^c  "Judicature  Act" 

*«*  AU  9iandard  Lcm  WotJcm  art  kept  in  Stock,  in  law  calf  and  QtJier  bindings* 
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EXAMINATION  CUIDES.-C(mMiiM«f. 

(The  following  are  pablished  the  day  after  each  Examination.) 
The  Preliminary.— Containing  the  Questions  of  the  Prelimi- 
nary Examinations,  with  the  Answers.    Edited  by  E.  H.  BEDFORD, 
Solicitor.    Sewed.  Nett,  Is. 

The  Intermediate  and  the  Final.— Containing  the 
Qnestions  and  Answers  at  the  Intermediate  and  Final  Examina- 
tions.    Edited  by  K  H.  BEDFOBD,  Solidtor.    Sewed. 

Eacky  nett,  6d, 

EXECUTORS.— ^A^illiams'  Law  of  Executors  and  Ad- 
ministrators.— ^A  Treatise  on  the  Law  of  Executors  and 
Administrators.  Seventh  Edition.  By  the  Kt.  Hon.  Sir 
EDWARD  VAUGHAN  WILLIAMS,  late  one  of  the  Judges  of 
Her  Majesty's  Court  of  Common  Fleas,  and  WALTER  VAUaHAN 
WILLIAMS,  Esq.,  Barristerat-Law.    2  vols.     Royal  8vo.    1873. 

32.16s. 

FACTORY  ACTS.— Notcutt's  Factory  and  Workshop 
Acts* — Comprising  all  the  Laws  now  in  force  (including  the 
Act  of  1874)  for  the  regulation  of  Labour  in  Factories  and 
Workshops,  with  Introduction,  Explanatory  Notes,  and  Notes  of 
decided  cases,  by  GEORGE  JARVIS  NOTCUTT,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law.     12mo.     1874.  9s. 

**The  book  Is  a  veiy  creditable  and  usefVil  work,  and  the  cases  cited  are  all  of  con- 

■Mcrable  authority  and  well-recognised  standing.    We  can  recommend  the  book  to  all  who 

require  a  handy  compilation  of  a  few  special  statutes."— Zaw  Timet. 

FARM,  LAW  OF.— Cooke.— -VW«  **  Agricultural  Law." 

Dixon's  Law  of  the  Farm  —A  Treatise  on  the  Law  of 
the  Farm  ;  including  the  Agricultural  Customs  of  England  and 
Wales.  Third  Edition.  With  an  Appendix  of  Cases  to  the  end  of 
Hilwy  Term,  1868.  By  HENRY  HALL  DIXON,  Esq.,  Barrister- 
at-Law.     12mo.     1863.  21<. 

FIXTURES.-Amos  and  Ferard  on  Fixtures.--Seoond 
Edition.    Royal  8vo.     1847.  16*. 

^A^OOdfall.— 5^  "Landlord  and  Tenant." 

FORMS — Chitty's  Forms  of  Practical  Proceedings 
in  the  Courts  of  Queen's  Bench,  Common 
Pie  As,  and  Exchequer  of  Pleas.— Tenth  Edition. 
By  THOMAS  CHITTY,  Esq.  Royal  12mo.  1866. 
Corner's  Fornns  of  AA/^rits  and  other  Proceed- 
ings on  the  Cro-wn  side  of  the  Court  of 
Queen's  Bench.— 8vo.    1844.  7«.  6d. 

Danieirs  Chancery  Forms.— Forms  and  Precedents  of 
Pleadings  and  Proceedings  in  the  High  Court  of  Chanoezy^  with 
Practical  Notes  and  Observations,  and  References  to  the  Fourth 
Edition  of  Banlell's  Chancery  Pi'actice ;  and  incorporating  the 
Forms  in  Braithwaite's  Record  and  Writ  Practice.  By  LEONARD 
FIELD  and  EDWARD  CLENNELL  DUNN,  Barristers-at-Law, 
and  JOHN  BIDDLE,  of  the  Master  of  the  Rolls'  Chambers. 
Second  Edition.    By  JOHN  BIDDLE.    8vo.    1871.  11.  I2s. 

Moore's  Solicitor's  Book  of  Practical  Forms.— 
12mo.     1852.  7«.  6rf. 

HIGHWAYS— Bateman's  General  Highway  Acts.— 
Second  Edition.  By  W.  N.  WELSBY,  Esq.  With  a  Supplement 
containing  the  Highway  Act  of  1864,  &c.  With  Notes  and  a 
Revised  Index  by  C.  MANLEY  SMITH,  Esq.,  of  the  Inner 
Temple,  Barrister-at-Law.     12mo.     186.5.  lOs,  6d. 

%*  AU  standtird  Law  Works  are  kept  in  Stocky  in  law  calf  and  other  bindings. 
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HIQHWAY8.~(W/iH(«i. 

Shelford's*  Law  of  Highways.— The  Law  of 
Highways  ;  including  the  General  Highway  Acts  for  England  and 
Wales,  and  other  Statutes,  with  copious  Notes  of  the  Decisions 
thereon  ;  with  Forms.  The  Third  Edition,  corrected  and  enlarged. 
By  LEONARD  SHELFORD,  Esq.,  Barrister-at-Law.  With  a 
Supplement  containing  the  Highway  Act,  1864,  &c. ;  with  Notes 
and  a  revised  Index  by  C.  MANLEY  SMITH,  Esq.,  Barrister-at- 
Law.  12mo.  1865.  15«. 
*«*  The  Supplement  may  be  hod  separately,  price  3^.  sewed. 

INCLOSURES.— Fu2e  ''Commons." 

INDIAN  LAW^Montriou;  the  Hindu  Will  of  Bengal. 

With  an  Introductory  Essay,  &c.  Royal  8vo.  1870.  iVett,  II.  IQs. 
Norton's  Law  of  Evidence  applicable  to  India. 

By  JOHN  BRUCE  NORTON,  late  Advocate-General  of  Madras. 

Eighth  Edition.    Boyal  8vo.     1878.  iYc«,  20«. 

Norton's  Leading  Cases  on  the  Hindu  Law  of 

Inheritance.— 2  vols.    Boyal  8vo.    1870-71.       Nett,  21, 10«. 

INFANTS — Ebsw^orth's  Law  of  Infants.— A  Handy  Book 
of  the  Law  of  Infants.  By  JOHN  EBSWORTH,  Esq.,  SoUcitor. 
12mo.    1861.  3«. 

Forsyth's  Law  relating  to  the  Custody  of 
Infants  in  Cases  of  difference  between 
Parents  or  Guardians.— 8vo.    1850.  8«. 

INSURANCE.— Arnould  on  the  Law  of  Marine  Insu- 
rance.—Fourth  Edition.  By  DAVID  MACLACHLAN,  Esq., 
Banister-at-Law.    2  vols.    Royal  8vo.     1872.  21.  VAs.  Gd. 

Hopkins'    Mc^nual'    of  Marine   Insurance.— 8vo. 

1807.  18«. 

Lo^wndes.—  Vide  "  Average." 

INTERNATIONAL  LAW — Amos'  Lectures  on  Inter- 
national Law. — Delivered  in  the  Middle  Temple  Hall  to  the 
Students  of  the  Inna  of  Court,  by  SHELDON  AMOS,  M.A.,  of 
ihe  Inner  Temple,  Barrister^t-Law ;  Professor  of  Jurieprudence 
(including  International  Law)  to  the  Inns  of  Court;  Professor  of 
Jurisprudence  in  University  College,  London.    Boyal  8vo.     1874. 

105.  6(/. 
Kent's    International    La^A/".  —  Kent's  Commentary  on 
International  Law,  Bevised,  with  Notes  and  Cases  brought  down 
to  the  present  time.     Edited  by  J.  T.  ABDY,  LL.D.,  Barrister-at- 
Law.     8vo.     1866.  16«. 
"Dr.  Abdy  has  done  all  Law  Stadenta  a  great  scrrice  in  presenting  that  portion  of 
Kent's  Commentaries  which  relates  to  public  Intematioual  Law  in  a  single  volome,  neither 
large,  diffuse,  nor  expenaiTe." 

"  Altogether  Dr.  Abdy  has  performed  hin  task  in  a  manner  worthy  of  his  reputation. 
His  book  will  be  uneful  not  only  to  Lawyers  and  Law  Stadcnts,  for  whom  it  was  primarily 
intended,  bat  also  for  laymen.  It  is  well  worth  the  stndy  ot  every  mem  ber  of  an  enlightened 
auddviUxod  commuDlty, "'—SoUcUor^  Journal^  March  I6th,  18C7. 

Levi's  International  Commercial  Law.— Being  the 
l^indpleB  of  Mercantile  Law  of  the  following  and  other  Countries 
— viz.  :  England,  Ireland,  Scotland,  British  India,  British  Colonic?, 
Austria,  Belgium,  Brazil,  Buenos  Ayres,  Denmark,  France,  Germany, 
Greece,  Hans  Towns,  Italy,  Nctherlancls,  Norway,  Portugal,  PrussiA, 
llussia,  Spain,  Sweden,  Switzerland,  United  States,  AViirtembcrg. 
By  LEONE  LEVI,  Esq.,  F.S.  A.,  F.S.S.,  of  Lincoln's  Inn,  llarriHtor. 

♦^*  All  gtandard  Law  Works  are  kept  in  Stocky  in  laic  calf  and  other  huuUnrjs. 


16  STEVENS  AND  SONS'  LAW  PUBLICATIONS. 


INTERNATIONAL  LAW.-Ow<i»iaeti. 

at-Law,  Professor  of  the  Principles  and  Practice  of  Commerce  at 
King's  College,  London,  &c.  Second  Edition.  2  vols.  Boyal  8vo. 
1863.  IL  Us. 

Vattel's  La'W  of  Nations.— A  New  Edition.  By 
JOSEPH    CHITTY,  Esq.      Rojal  8vo.      1884.  £1  1#. 

Wildman's  International  Law.— Institutes  of  Inter- 
national Law,  in  Time  of  Peace  and  Time  of  War.  By  RICHARD 
WILDMAN,  Barriater-at-Law.  2  vols.    8yo.    1849-60.      11.  2«.  6d, 

JOINT  STOCKS.— Jordan's  Joint  Stock  Companies.— A 
Handy  Book  of  Practical  Instructions  for  the  Pormation  and 
Management  of  Joint  Stock  Companies.  Fifth  Edition.  12mo. 
1875.  NeUy  28.  6d. 

Thring's  (H.)  Joint  Stock  Companies'  Law.— The 

Law  and  Practice  of  Joint  Stock  and  other  Public  Companies,  in- 
cluding the  Statutes,  with  Notes,  and  the  Forms  required  in  Making, 
Administering,  and  Winding-up  a  Company,  with  a  Supplement 
containing  the  Companies'  Act,  1867,  and  Notes  of  Recent  Decisions. 
By  Sib  HENRY  THRING,  KC.B.,  The  Parliamentary  CounseL 
Third  Edition.  By  GERALD  A.  R.  FITZGERALD,  Esq.,  of 
Lincoln's  Inn,  Banister-at-Law,  and  Fellow  of  St.  John's  College, 
Oxford.    12mo.    1875.  20«. 

"  The  index  has  been  so  Drained  as  to  constitute  a  sort  of  digest  of  many  of  the  heads 
or  law  therein  referred  to.  Mr.  FitzGerald  has  done  bis  work  with  great  precision  and 
thoroughness.*— Pal/  Matt  Qaxette^  August  17th,  1875. 

JUDGMENTS.  —  Pask's  Judgments,   Executions,  and 

Crown  Debts. — ^The  Judgments  Law  Amendment  Acts 
relating  to  Heal  Property,  22  &  23  Vict.,  o.  85,  and  28  &  24  Vict, 
c.  88,  23  &  24  Vict  c.  116,  and  27  &  28  Vict  c  112.  With  Notes, 
Beferences  to  Cases,  and  Index  :  forming  an  Appendix  to  **  The 
Practice  of  Kegistering,"  &c  ^7  JAMES  PASK,  Chief  Clerk  to 
the  Begistrar  to  the  Court  of  Common  Pleas,  Westminster.  Third 
Edition.     12mo.     1866.     Sewed.  NeU,  2s. 

JUDICATURE  ACTS.— Clowes'  Compendious  Index  to 
the  Supreme  Court  of  Judicature  Acts,  and  to 
the  Orders  and  Rules  issued  thereunder.  By  W.  CLOWES,  Esq., 
one  of  the  Begistrars  of  the  Court  of  Chancezr.  Second  Edition, 
revised  and  enlarged.  {Uniform  in  size  ioith  me  QueerCi  Printer's 
Edition  of  the  Acts  and  Rvlcs,)     1875.    Half  hound,  10#.  6</. 

*^*  The  above,  with  the  Acts  and  Rules  (Authorized  Edition),  Orders  in 
Council,  and  additional  rules,  court  fees,  &c.,  couflete  in  onb 
Volume,  hoxmd  in  limp  leather.  25». 

The  haue.  Interleaved,  in  one  VoL,  hound  in  limp  leather,  30». 

Lely  and  Foulkes'  Judicature  Acts,  1873  and 
1878  :  containing  the  Statutes,  Rules  of  Court,  and  Orders  in 
Council,  with  Notes,  forming  a  Practice  of  the  Supreme  Court. 
By  J.  M.  LELY  and  W.  D.  L  FOULKES,  Esqrs.,  Barnsters-at- 
Law.    Royal  12mo.    1875.  lis. 

{Bound  in  limp  leathery  ISs.  6d,  or  the  same,  viterleaved,  21s.) 

**  We  think  that  in  every  vray  the  vrork  deRerrpshifrh  commpiidation.  The  typograpLf 
and  genoral  get-np  of  the  book  is  excellent— a  book  vhich  is  higliiy  creditable  to  all 
concrrned."— Z^w  Timet,  Oct.  9, 1876. 

*'  We  liATe  hero  the  first  of  the  more  ambitions  trorks  on  the  new  sjfcteno,  and  wo  are 
frlad  that  thero  is  mnch  in  its  design  and  execation  of  which  we  can  approre."— iSro<ic/rof' i* 
Journal,  Oct.  S,  1875. 

*,>*  All  standard  Law  Works  arelept  in  Stock,  in  law  calf  and  other  bindings* 
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JUDICATURE  ^CTS -Continual. 

Ley's  Complete  Time-Table  to  the  Rules  under 
the SupremeCourtof  Judicature Act,1876.  Show- 
ing all  the  periods  fixed  by  the  Rules  within  or  after  which  any  proceed- 
ings may  be  taken.  By  JOHN  KIRKWOOD  LEYS,  M. A.,  of  the 
Middle  Temple,  Barrister-at-Law.  Royal  8vo.  1875.  Nett,  Is.  6d. 
Lynch  and  Smith's  Introduction  to  the  Final 
JBxamination. — Being  a  collection  of  the  questions  set  by  the 
Incorporated  Law  Society,  with  the  answers  adapted  to  meet  the 
recent  extensive  alterations  made  by  the  JUDICATURE  ACT, 
1873.  By  H.  FOULKS  LYNCH,  SoUcitor,  and  ERNEST 
AUGUSTUS  SMITH,  SoUcitor,  Clifford's  Inn,  Prizeman  ;  Senior 
Prizeman  of  the  Incorporated  Law  Society,  and  Brodrip  Gold  Medalist, 
1872.  Vol.  I.  The  Principles  of  the  Law.  Post  8?o.  1874.  12«. 
Vol.  II.  The  Practice  of  the  Supreme  Court  of  Judicature.  {In 
preparation.) 

Lynches    Tabular    Analysis    of    the    Supreme 

Court  of  Judicature  Acts,  1873  and  1875,  for  the  Use  of  Students. 

Royal  8vo.     1875.  NeU,  Is, 

Stephen's  Judicature  Acts  1878, 1874,  and  1878, 

consolidated.  With  Notes  and  an  Index.  By  J.  FITZJAMES 

STEPHEN,  one  of  Her  Majesty's  Counsel.    12mo.     1875.    {Nearlff 

ixady.) 

Wilson's  Judicature  Acts,  Rules  and  Forms.  With 

Notes  and  a  copious  Index,  and  additional  Rules  to  Oct  28,  forming  a 

Complete  Guide  to  the  New  Practice.    By  ARTHUR  WILSON, 

of  the  Inner  Temple,  Esq.,  Barriater-at-Law.  Royall2mo.  1875.     18s. 

Sound  in  limp  leather  for  the  pockety  22*.  Qd.y  or  tJie  same.  Interleaved,  25«.) 

*^*  A  LARGE  PAPER  EuiTioN  OF  THE  ABOVE  (for  margmal  notes),  in  royal 

Svo,  cloth,  25s.    (Bound  in  limp  leatficr,  30*.). 

"  &Cr.  Wil8on  appears  to  us  to  have  made  his  choice  with  great  skill  and  saccess    .    . 

.     the  references  are  ample,  and  the  description  of  the  matter  referred  to  is 

clear.    The  result  of  a  very  careful  examination  of  Mr.  Wilson's  book  is  that  it  is  executed 

with  great  care  and  thoroughness,  and  that  it  will  be  of  the  utmost  value  to  all  those  on 

whom  the  task  falls,  whether  as  practitioDers  or  as  administrators  of  the  law,  of  applying 

and  adapting  the  new  practice  and  procedure."— iSo2tctVor«*  Journal,  Oct  23, 1875. 

'*  We  have  nothing  but  praise  to  bestow  upon  the  annotating  of  the  rules.    We  have 
no  doubt  it  will  maintain  a  position  in  the  firont  rank  of  the  works  upon  the  all-engrossing 
Bubiect  with  which  it  deals.  "—Zato  Times,  Oct.  16,  1375. 
*^Mr.  Wilson  has  appended  to  the  Acts  and  Rules,  especially  the  latter,  a  valuable  body 

of  notes,  which  we  are  sure  will  be  found  useful The  additional  rules  are  of 

course  given,  and  there  is  a  copious  index."— Zkito  Journal,  Oct.  30.  1875. 

*'  Mr.  Arthur  Wilson,  as  might  have  been  expected,  is  particularly  succeaaful  in  deal- 
ing with  the  Rules  of  Court,  to  which,  indeed,  his  notes  are  an  almost  indispensable 
accompaniment.'* — Law  Magazine,  Nov.  1875. 

"  As  Mr.  Arthur  Wilson  was  one  of  the  gentlemen  employed  to  draft  the  rules  he  may 
be  supposed  to  speak  with  some  authority  on  that  part  of  the  sulgect,  and  he  has  cer- 
tainly devoted  much  care  and  time  to  their  elucidation."'— A'araminfr,  Oct.  23,  1876. 

JURISPRUDENCE. —Amos,  Law  as  a  Science  and  as 
an  Art. — An  introductory  lecture  delivered  at  University 
College  at  the  commencement  of  the  session  1874-5.  By  SHELDON 
AMOS,  Esq.,  M.A.,  Barrister-at-Law.     8vo.     1874.  Is.  6d. 

Phillimore's  (J.  G.)  Jurisprudence.— An  Inaugural 
Lecture  on  Juriaprudence,  and  a  Lecture  on  Canon  Law,  delivered 
at  the  Hall  of  the  Inner  Temple,  Hilary  Term,  1861.  By  J.  G. 
PHILLIMORE,  Esq.,  Q.C.    Svo.     1851.     Sewed.  3*.  6d. 

JUSTICE  OF  THE  PEACE.— Arnold's  Summary  of  the 
Duties  of  a  Justice  of  the  Peace  out  of 
Sessions.— Summary  Convictions.  By  THOMAS  JAMES 
ARNOLD,  Esq.,  one  of  the  Metropolitan  Police  Magistrates. 
Svo.    18G0.  U  6f. 

%♦  All  8tandard  Law  Worls  arc  kept  ia  Stock,  in  law  calf  and  otIierbindin(f$, 
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JUSTICE   OF   THE  PEkC^ -Continued, 

Burn's  Justice  of  the  Peace  and  Parish  Officer. 

— I'dited  bv  the  foUowinpf  Barristers,  under  the  General  Superinten- 
dence of  JOHN  BLOSSETT  MAULE,  Esq.,  Q.C.,  Recorder  of 
Leeds.  The  Thirtieth  Edition.  VoL  I.  containing  titles 
"Abatement"  to  **  Dwellings  for  Artizans;"  byTHOS.  SIRRBLL 
PRITCHARD,  Esq.,  of  the  Inner  Temple.  Vol.  11.  containing 
titles  "  Easter  Offering  "  to  "Hundred  ;"  by  SAML.  BOTELER 
BRISTOWE,  Esq.,  of  the  Inner  Temple.  Vol.  IIL  containing 
titles  "Indictment'  to  "Promissory  Notes;"  by  LEWIS  W. 
CAVE,  Esq.,  of  the  Inner  Temple.  Vol.  IV.  containing  the  whole 
title  "  Poor ;"  by  JAMES  EDWD.  DAVIS,  Esq.,  Stiijendiary 
Magistrate  for  Stoke-upon-Trent.  {Sold  separately,  price  £1  lis.  6d.) 
Vol.  V.  containing  titles  "Quo  Warranto**  to  "Wreck;"  by  JOHN 
BLOSSETT  MAULE,  Esq.,  Q.C.,  Recorder  of  Leeds.    Five  vols. 

8vo.    1869.  71.  7s. 

Since  the  pablication  in  184A  of  the  former  Edition  of  Burn*s  Justice  of  the  Peace  and 
ParUh  Officer  the  whole  ran(;e  of  tlio  Law  which  ^Magistrates  hod  to  administer  has 
undergone  more  or  less  alteration,  and,  indeed,  the  time  which  has  elapsed  since  that 
publication  appeared  has  doubtless  worked  as  great  a  change  in  the  Magintrates  them- 
solves :  so  that  lo  very  many  of  the  Oentlemen  now  composing  the  body  of  Jnstioea  the 
Encycloiiedic  Work  of  Born  most  be,  if  not  entirely  nolmown,  at  least  iuifa2ikiliar  as  a 
book  of  reference. 

Paley.— Ftcte  "Convictions.* 

Stone.— Ftt/c  "  Petty  Sessions:" 

LAND  DRAINAGE.— Thring's  Land  Drainage  Act.— With 

an  Introduction,  Practical  Notes,  an  Appendix  of  Statutes  relating 
to  Drainage,  and  Forms.  By  THEODORE  THRING,  Esq., 
Barrister-at-Law.     12nio.    1861.  7«. 

LAND  TAX — Bourdin's  Land  Tax.— An  Exposition  of  the 
Land  Tax  ;  its  Assessment  and  Collection,  with  a  statement  of  the 
rights  conferred  by  the  Redemption  Acts.  By  MARK  A.  BOUR- 
DIN,  of  the  Inland  Revenue  Office,  Somerset  House  (late  Registrar 
of  Land  Tax).     Second  Edition.     Crown  8vo.    1870.  is, 

LANDLORD  AND  TENANT.—Woodfairs  Law  of  Landlord 
and  Tenant. — A  Practical  Treatise  on  the  Law  of  Landlord 
and  Tenant,  with  a  full  Collection  of  Precedents  and  Forms  of 
Procedure.  Tenth  Edition.  By  W.  R.  COLE,  Esq.,  Barrister-at- 
Law.    Royal  Svo.    1871.  1/.  18#. 

LAW,  CUIDE  TO.— A  Guide  to  the  Law  for  General 
Use.    By  a  Barrister.    Twentieth  Edition.     Crewn  8vo.     1875. 

Nett  3«.  6d 

"Tliero  may  be  many  students  of  both  branches  of  the  profession  who  will  find  the 

f  oUowltii?  pages  an  assistajice  to  ihcm  in  the  course  of  their  reading,  not  in  substitution  of 

but  together  with,  or  preliminarY  to,  the  voluminous  and  higlily  teclmical  works  which 

they  have  necessarily  to  examine. ' 

LAW  LIST Law  List  (The).~Compri8ing  the  Judges  and  Officers 

of  the  different  Courts  of  Justice,  Counsel,  Special  Pleaders4 
Draftsmen,  Conveyancers,  Attorneys,  Notaries,  &c.,  in  England 
and  Wales ;  to  which  are  added  the  Circuits,  Judges,  Treasurers, 
Registrars,  and  High  Bailiffs  of  the  County  Courts,  District 
Registries  and  Registrars  under  the  Probate  Act,  Lords  Lieu* 
tenant  of  Counties,  Recorders,  Clerks  of  the  Peace,  Town  Clerksj 
Coroners,  Colonial  Judges,  and  Colonial  Lawyers  having  English 
Agents,  Metropolitan  Police  Magistrates,  Law  Agents,  Law  and 
Public  Officers,  Circuits  of  the  Judges  and  Counsel  attending 
Circuit  and  Sessions,  List  of  Sheriffs  and  Agents,  London  Commis- 

•^*  All  standard  Law  Works  are  kcjtt  in  StiKkf  in  law  caJ/  and  othtr  bMinys* 


j%  • 
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LAW  UST. 'Continutd. 

Bioners  for  taking  Oaths  in  Chancery,  Qaeen's  Bench,  Common 
Pleas  and  Exchequer,  &c.,  &c.,  and  a  variety  of  other  useful  matters 
so  far  as  relates  to  Special  Pleaders,  Draftsmen,  Conveyancers, 
Attorne-j-s,  Solicitors,  Proctors  and  Notaries.  Compiled  by 
WILLIAM  HENRY  COUSINS,  of  the  Inland  Revenue  Office, 
Somerset  House^  Registrar  of  Certificates.  Published  annually. 
By  authority.  Nett  10«.  6d, 

LAW  REPORTS.— ^<fe  pages  26-7. 

LAWYER'S  COMPANION.— Firfc  **  Diary." 

LEQACIES.—Roper's  Treatise  on  the  Law  of  Lega- 
Cies.-Pourth  Edition.  By  H.  H.  WHITE.  2  vols.  Royal  8vo. 
1847.  3/.  3«. 

Trevor. —  Vide  "Succession." 

LEXICON.— Fid<j  "Dictionary.*' 

LICENSINC— L.ely  and  Foulkes'  Licensing  Acts, 
1828,  1869,  1872,  and  1874;  Containing  the  Law  of  the 
Sale  of  Liquors  by  Ketail  and  the  Management  of  Licensed  Houses  ; 
with  Notes  to  the  Acts,  a  Summary  of  the  Law,  and  an  Appendix 
of  Forms.  Second  Edition.  By  J.  M.  LELY  and  W.  D.  L 
FOULKES,  Esqrs.,  Barristers-at-Law.    Royal  12mo.     1874.        8«. 

"  Mewrs.  Lely  and  Foulkes'a  plan  is  to  print  in  fall  the  principal  Acts,  and  to  inter- 
pol&Ui  between  tlie  soctions  of  each  of  these  statutes  all  sabsidiary  enactmonta,  distin- 
guishlnic  thera  by  brackets  and  marginal  nutcs  ....  to  most  of  the  sections  of  tho 
Act  of  last  Session  notes  are  added.  These  notes  aro  asually  sensible  and  to  the  point, 
and  Kive  eridenco  both  of  caro  and  kaowledse  of  tho  fmb\Qci."—Solicttors'  JournaL  Oct. 
10,  1874. 

LIEN.— Cross'   Treatise   on   the    Law   of  Lien   and 

Stoppage  in  Transitu.— 8vo.    ISIO.  15s. 

LIGHTS— Woolrych's  Practical  Treatise  on  the  Law 

of  Window  Lights.— Second  Edition.    12mo.    1864.       C«. 

LUNACY Elmer's  Lunacy  Practice.— Fifth  Edition.    By 

JOSEPH  ELMEK,  of  the  Office  of  the  Masters  in  Lunacy.     8vo. 
1872.  21«. 

MAGISTERIAL  LAW.— Burn.— Fic/c  "  Juatice  of  Peace." 
Paley.—  Vide  **  Convictions." 
Pritchard.— Fic^e  "  Quarter  Seasions." 
Stone.— Firfe  "  Petty  Sessions." 

MAINTENANCE  AND  CHAMPERTY.— Tapp  on  Main- 
tenance and  Champerty.— An  Inquiry  into  the  present 
state  of  the  Law  of  Maintenance  and  Champerty,  principally  as 
affecting  Contracts.  By  WM.  JOHN  TAPP,  Esq. ,  of  Lincohi's  Inn, 
Barrister-at-Law.     12mo.     1861.  As,  6d. 

MANDAMUS.  — Tapping  on  Mandamus.  — The  Law  and 
Practice  of  the  High  Prerogative  Writ  of  Mandamus  as  it  obtains 
both  in  England  and  Ireland    Boyal  8vo.     1848.  I^  Is, 

MARINE  INSURANCE— Ft<;«*<  Insurance." 

MARTIAL<LAW.—Finlason's  Treatise  on  Martial  Law, 
as  allowed  by  the  Law  of  England  in  time  of  Kebellion  ;  with 
Practical  Illustrations  drawn  from  the  Official  Documents  in  the 
Jamaica  Case,  and  the  Evidence  taken  by  the  Hoyal  Commission  oi 
Enquiry,  with  Comments  Constitutional  and  I^egaL  By  W.  F. 
FINLASON,  Esq.,  Barrister-at-Law.    8vo.    186(5.  12*. 

MERCANTILE  LAW— Brooke.— Ficfe  "Notary." 

Russell.— Fide  "Agency." 

Smith's  Mercantile  Lavsr. — A  Compendium  of  Mercantile 
Law.    By  the  hite  JOHN  WILLIAM    SMITH,    Esq.      Eighth 

♦^*  All  standard  Law  Warl'S  arc  kept  in  Stocl'f  in  law  calf  and  other  bindings. 
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MERCANTILE  LkVi.-c^tinucd. 

Edition.    By  G.  Mi  DOWDESWELL,  of  the  Inner  Temple,  Esq., 
one  of  Her  Majesty's  Counsel.    Koyal  8vo.     1871.  12.  16«. 

Tudor*s   Selection  of  Leading  Cases  on  Mer- 
cantile and  Maritime  Law.— With  Notes.  •  By  0.  D. 
TUDOR,  Esq.,  Barrister-at-Law.     Second  Edition.    Royal  8vo. 
'     1868.  II.  18«. 

MINES.— Rogers'  Law  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  Britain  and  Ireland: 
'with  a  Summary  of  the  Laws  of  Foreign  States  and  Practical 
Directions  for  obtaininf^  Qovemment  Grants  to  work  Foreign  Mines. 
By  ARUNDEL  ROGERS,  Esq.,  Barrister-at-Law.     8vo.     1804. 

IZ.  108. 

MORTGAGE.— Coote's  Treatise  on  the  La'w  of  Mort- 
gage.—Third  Edition.    Royal  8vo.    1850.  Nctt,  II, 

MUNICIPAL  ELECTIONS.- VUlc  "  Ballot." 

NAVAL  LAW.— Thring.—  Vide  "  Criminal  Law." 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence 
on  the  Trial  of  Actions  at  Nisi  Pri us.— Thirteenth 
Edition.  By  JOHN  DAY,  one  of  Her  Majesty's  Counsel,  and 
MAURICE  POWELL,  Barrister-at-Law.   Royal  12mo.   1875.  21. 

{Bound  in  one  thicJc  volume  calf  or  circuity  5s.  6d.,  or  in  hco  conreniait  role, 

calf  or  circuity  10«.  Jiett  extra.) 

**  Any  one  who  glftnces  at '  Boscoe's  Digest '  in  all  tbo  amplitude  and  immensity  of  a 
Thirteenth  Edition,  most  admit  that  there  can  he  only  one  thing  on  earth  mere  marvel 
lous  than  this  vast  volume  ;  and  that  is,  the  barrister's  brain  that  conatructitrely  contains 
all  that  is  iu  this  book.  The  work  itself  has  long  ago  won  a  positiou  altogether  unique, 
and  In  the  hands  of  its  prebont  editors  there  is  no  fear  that  the  position  Mill  be  lost."— laio 
Journal,  July  10,  1875. 

"Boecoe's  Difrest  has  always  been  a  work  of  reference  absolutely  necessary  to  the 
common  law  practitioner;  it  letains  this  )>oeition  now  under  very  greatly  improved 
conditions,  and  we  are  sure  that  tbe  ]irofe.««iou  will  thoroughly  appreciate  tlje  intelligtut 
labour,  which  has  been  bestowed  upon  the  work."— Zaio  Ttma,  July  24th,  1875. 

Sel-wyn's  Abridgment  of  the  Law  of  Nisi 
PriUS.— Thirteenth  Edition.  By  DAVID  KEANE,  Q.C., 
Recorder  of  Bedford,  and  CHARLES  T.  SMITH,  M.A.,  one  of  the 
Judges  of  the  Supreme  Court  of  the  Cape  of  Good  Hope.  2  vols. 
Royal  8vo.     1869.  2Z.  16«. 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac- 
tice of  a  Notary  of  England. — ^With  a  full  collection  of 
Precedents.  Third  Edition.  By  LEONE  LEVI,  Esq.,  P.S.A.,  of 
Lincoln's  Inn,  Barrister-at-Law,  Professor  of  the  Prindples  and 
Practice  of  Commerce  in  King's  College,  London,  &c.,  &c.  8vo. 
1867.  21#. 

NUISANCES— Fitzgerald.— Fu?«  "PubUc  Health." 

OATHS.— Braith^A^aite's  Oaths  in  Chancery.— A  Manual 
for  the  use  of  Commissioners  to  Administer  Oaths  in  Chancery ; 
being  a  colleotion  of  officially  recognised  Forms  of  Jurats  and  Oaths' 
with  Explanatory  Notes  and  Observations.  Second  Edition.  By 
THOMAS  W.  BRAITHWAITE,  of  the  Record  and  Writ  Clerks 
Office.    Foolscap  8vo.     1864.  8«.  6</. 

Cole's  (R.)  Oaths  in  Common  La^w.— By  ROBERT 

COLE,  Solicitor.    Foolscap  Svo.     1S59.  Kett  28. 

PATENTS.— Hindmarch's  Treatise  on  the  La^A^  rela- 
ting to  Patents.— 8vo.    1846.  21*. 

*»*  AU  etandai'd  Law  Works  are  Irpt  in  Stock,  in  laic  calf  and  other  lindiugs. 
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PAWNBROKERS.— Turner's  IJawnbrokers'  Act,  1872.— 
With  ExplMiatory  Notes.  By  FRANCIS  TURNER,  Esq.,  Bar- 
riflter^kt-Law,  Author  of  the  '<  Contract  of  Pawn."    12mo.    1873. 

Ndt,  2s. 

PERSONAL  PROPERTY.  —  Smith's  Real  and  Personal 
Property, — A  Compendium  of  the  Law  of  Real  and  Personal 
Ptop^ty  Primarily  Conneeted  with  Conveyancing ;  Designed  as  a 
Seoond  Book  for  Students,  and.  as  a  Digest  of  the  most  useful 
Learning  for  Pxactitioners.  By  JOSIAH  W.  SMITH,  B.C.L., 
Q.O.,  Judge  of  County  Courts.  Fourth  Edition.  2  vols.  8vo 
1870.  12.  18*. 

PETTY  SESSIONS.— Stone's  Petty  Sessions  Practice.— 
With  the  Statutes,  a  list  of  Summary  Convictions,  and  an  Appendix 
of  Fonns.    Seventh  Edition.    By  THOMAS  BELL,  and  LEWIS  ^ 
W.  CAVE,  oft  the  Inner  Temple,  Esqrs.,  Barristers-at-Law.    12mo. 
1868.  18«. 

PLEADING,— Archbold.—r«fe  "Criminal" 

Bullen  and  Leake's  Precedents  of  Pleadings.— 

Precedents  of  Pleadings  in  Actions  in  the  Superior  Courts  of  Com'> 
mon  Law,  with  Notes.  By  EDWARD  BULLEN,  Esq.,  and 
STEPHEN  MARTIN  LEAKE,  Esq.,  Barristers-at-Law.  Third 
Edition.    8vo.     1868.  II.  Us.  6<2. 

Stephen  on  Pleading.— A  Treatise  on  the  Principles  of 
Pleading  in  Civil  Actions ;  comprising  a  Summary  Account  of  the 
whole  proceedings  in  a  Suit  at  Law  ;  being  the  Seventh  Edition  of 
Mr.  Serjeant  Stephen's  wofk  under  that  title,  with  Alterations 
adaptingit  to  the  Present  System.  Seventh  Edition.  By  FRANCIS 
F.  PINDER,  Barrister-at-Law.    8vo.    1866.  16<. 

POOR  LAW.— Davis'  Treatise  on  the  Poor  Laws.— Being 
Vol  lY.  of  Bum's  Justice  of  the  Peace.  8vo.  1869.  12.  lU  M. 

POWERS.— Far>vell  on  Powers.— A  Concise  Treatise  on 
Powers.  By  GEORGE  FARWELL,  B.A.,  of  lincohi's  Inn,  Bar- 
rister-at-Law.    8vo.     1874.  ILli. 

'*  We  recommend  Mr.  Fanrell*8  book  as  oontaiiiiDg  within  a  tmall  oompm  what  would 
othendfle  have  to  be  MWgbt  out  in  the  pa^ea  of  bunoreda  of  oonftiaing  reporta.*-— 2nc  Law, 
November,  1874. 

PRINCIPAL  AND  AGENT.— Petgrave's  Principal  and 
Agent. — ^A  Manual  of  the  Law  of  Principal  and  Agent  By 
E.  C.  PETGRAVE.     12mo.    1867.  7«.  W. 

PRIVY  COUNCIL.— Lattey's  Handy  Book  on  the  Prac- 
tice and  Procedure  before  the  Judicial  Com- 
mittee of  Her  Majesty's  Most  Honourable 
Privy  Council.— By  ROBERT  THOMAS  LATTEY,  Attor- 
ney  of  the  Court  of  Queen's  Bench,  and  of  the  High  Court  of  Bengal ; 
and  Advocate  of  the  Courts  of  British  Buimah.   12mo.  1869.        6s. 

PROBATE.— Browne's  Probate  Practice :  a  Treatise  on  the 
Principles  and  Practice  of  the  Court  of  Probate,  in  Contentious  and 
Non-Contentious  Business,  with  the  Statutes,  Rules,  Fees,  and 
Eonns  relating  thereto.  By  GEORGE  BROWNE,  Esq.,  Banister- 
at-Law.  (Author  of  "Practice  for  Divorce  and  Matrimonial 
Causes.")    8vo.    1873.  IZ.  1*. 

'*  A  corKtry  glance  through  Mr.  BrowneTs  woric  Bhowa  that  It  has  been  compiled  with 
more  than  ordinary  oare  and  intelligence.  We  aboild  oooMlt  it  with  ervrj  confldence, 
and  eonaequently  reconunend  it  to  those  who  reqaire  an  instmctor  In  Probate  Court  prao- 


h 


tiec*— Xoio  Times,  June  21, 1878. 

*«*  All  ttandard  Law  Works  arekept  in  Slock,  in lavf  ealfandoiher  bindings. 
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PROBATEr-OMlinued. 

Dodd  and  Brooks'  Probate  Court  Practice.— The 
Law  and  Practice  of  the  Court  of  Probate,  Contentious  and  Common 
Form:  with  the  Kules,  Statutes  and  FonnB.  By  PHILIP 
WILLIAM  DODD,  SoUcitor,  and  GEORGE  HENRY  BROOKS, 
Proctor  in  Doctors*  Commons.      8vo.      1865.  1{.  11«.  6d. 

PUBLIC  HEALTH.— Chambers'  Sanitary  Acts  Amend- 
ment Act,  1 874 .  By  GEORGE F.  CHAMBERS,  Bairister- 
at-Law.    Imperial  8yo.    1874.  Nett,  2t,  6d. 

Chambers'  Digest  of  the  La'w  relating  to  Public 
Health  and  Local  Government.— With  notes  of  1078 
leading  Cases.  Various  official  documents  ;  precedents  of  By-laws 
and  Regulations.  The  Statutes  in  full.  A  Table  of  Offences  and 
Punishments,  and  a  Copious  Index.  Seventh  Edition,  enlarged  and 
revised    Imperial  8vo.  18<. 

FltzGerald's  Public  Health  Act,  1878.— The  Law 
relating  to  Public  HeiJth  and  Local  Government,  as  contained  in 
the  Public  Health  Act,  1875,  with  Introduction  and  Notes,  showing 
all  the  alterations  in  the  Existing  Law,  with  reference  to  iJie  Cases, 
&c.  By  GERALD  A.  B.  FITZGERALD,  Esq.,  of  Lincoln's  Inn. 
Barrister-at-Law.     {Nearly  ready). 

PUBLIC  LAW.— Bowyer's  Commentaries  on  Uni- 
versal Public  Law.— By  Sir  GEORGE  BOWYER, 
D.C.L.    Royal  8vo.     1864.  It  1». 

QUARTER  SESSIONS.— Pritchard's  Quarter  Sessions. 
The  Jurisdiction,  Practice,  and  Procedure  of  the  Quarter  Sessions 
in  Criminal,  Civil,  and  Appellate  Matters.  By  THOS.  SIRRELL 
PRITCHARD,  of  the  Inner  Temple,  Barrister-at-Law,  Recorder 

of  Wenlock.     8vo.     1875,  2/.  2s, 

"  We  congratulate  Mr.  Prltchard  on  the  state  of  order  he  has  produced  oat  of  tlie 

chaotic  masB  he  has  dealt  with,  aod  ir«  think  much  credit  is  dne  to  him  for  hia  evident 

painataking/'— low  youmaZ,  April  24, 187&. 
*'  We  can  confldentally  say  that  it  is  written  thioaghout  with  clearness  and  intelllKenoe, 

and  that  both  In  legislation  and  in  case  law  it  is  carefblly  brought  down  to  the  most 

recent  daie.'*'-Bolieiton'  Journal,  May  1,  1B7(». 

RAILWAYS.— Browne.— Fi<i«  "  Carriers." 

Lely's  Railway  and  Canal  Traffic  Act,  1878.— 
And  other  Railway  and  Canal  Statutes ;  'with  the  General  Orders, 
Forms,  and  Table  of  Fees.    By  J.  M.  LELY,  Esq.,  Barrister-at-Law. 

FostSvo.   1878.  Ss. 

"This  book  contains  all  that  such  a  book  should  contain.  The  arrangement  is  dear  and 
convenient,  and  from  it  at  a  glance  can  be  seen  the  subject  matter  of  complaint,  the 
decision  of  the  Goivt,  and  the  ground  of  each  decikion.— Zaw  Magazine,  April,  1874. 

Simon's  Law  relating  to   Railway  Accidents, 

inclnding  an  Outline  of  the  Liabilities  of  Railway  Companies  as 

Carriers  generally,   concisely  Discussed   and    Explained.       12mo. 

1862.  35. 

REAL   PROPERTY.— D  a  rt.— Vide  "  Vendors  and  Purchasers. 

Leake's  Elementary  Digest  of  the  La-w  of  Pro- 
perty in  Land.— Containing^Introduction.  Part  I.  The 
Sources  of  the  Law.  Part  IL  Estotes  in  Land.  By  STEPHEN 
MARTIN  LEAKE,  Barnster-at-Law.    8vo.    1874.  22«. 

*^*  The  above  forms  a  complete  Introduction  to  the  Study  of  the  Law  of 

Real  Property. 
Shelford's  Real  Property  Statutes.— Eighth  Edition. 
By  THOMAS   H.  CARSON,  Esq.,  of  Lincoln's  Inn,  Barrister- 
at-Law.    8yo.    1874.  IL  10«. 

*^*  A  U  standard  Law  Worh  are  hepi  in  Stock,  in  law  caff  and  other  bindings. 
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REAL  PROPERTY. -ConHnuid. 

Smith's  Real  and  Personal  Propepty.—A  Com- 
pendinm  of  the  Law  of  Beal  and  Pexsonal  Property,  ptimarily 
oonnected  with  Convejandng.  Designed  as  a  second  book  for 
Stadents,  and  as  a  digeftt  of  the  most  nseful  learning  for  Fracti- 
tioneiB.  By  J08L1H  W.SMITH,  B.O.L.,Q.O.  fourth  Edition. 
In  two  convenient  volmnes.    8vo.     1870.  IL  18«. 

"  As  a  refresher  to  the  mecaoty,  aad  ft  rcpotltorjr  of  intormatlon  thtt  Is  irnted  ia  daily 
practice,  it  wUl  he  fonnd  of  great  ralne.*'— Jurist. 

'*It  will  he  Bee&  Stom  thb  outline  that  tho  vork  la  extremely  well  planned;  the  topics 
are  arranged  in  the  nataral  order  as  they  flow  oat  of  one  another,  and  thns  immensely  aid 
the  reader's  memory.  He  writes  like  a  man  who  is  master  of  his  theme,  clearly  and  con- 
cisely.*'—£mo  Tbnn. 

"  ▲  portly,  admlrahio  volume.  ...  He  has  given  to  the  student  a  hook  which  he  may 
read  over  and  over  again  with  profit  and  pleasure.'*— law  Times. 

"The  work  heftre  us  will,  we  think,  he  fonnd  of  very  great  service  to  the  praetitioner. 
— &Nc«on^  Journal. 

*'  By  far  the  most  valuable  of  the  advanced  text  books  on  Convejancing  is  the  thick 
volume  of  Mr.  J.  W.  Smith.  ...  I  know  of  no  volume  which  so  entirely  fhlflls  the 
requirements  of  a  student's  text  boolL''-~/VHMn  Da.  Aollr's  JAetwrt.  [The  first  three 
editions  were  in  one  vol.] 

RECORD  AND  WRIT,— Braith waiters  Record  and  VSTrit 
Practice.— With  Practical  Directions  and  Observations.  By 
T.  W.  BRAITHWAITE,  of  the  Record  and  Writ  Olerks*  Office. 
Syo.     1858.  18s. 

REFEREES'  COURT.— Will's  Practice  of  the  Referees' 

Courts  in  Parliament,  in  regard  to  Engineering  Details, 
Efficiency  of  Works,  and  Estimates,  and  Water,  and  Gas  Buls  ;  with 
a  Chapter  on  Claims  to  Compensation.  By  JOHN  SHIBESS 
WILL,  Esq.,  Banfater-at-Law.    8vo.    1860.  IZ.  1*. 

REPORTS^ ^ute  pages  26-7. 

ROMAN  LAW.— Cumin.— Fitf««CiviL" 

Greene*s  Outlines  of  Roman  La>A^.— Consisting  chiefly 
of  an  AnalysiB  and  Summary  of  the  Institutes.  For  the  use  of 
Students.  By  T.  WHITCOMBE  GKEENE,  B.C.L.,  of  Lincohoi's 
Inn,  Barrister-at-Law.   Third  Edition.  Foolscap  8vo.  1875.      7s.6e{. 

Phillimore's  Introduction  to  the  Study  and 
History  of  the  Roman  La^v.— 8vo.    1848.  15«. 

SAUNDERS'  REPORTS.— Williams'  (Sir  E.  V.)  Notes  to 
Saunders'  Reports*— Notes  to  Saunders'  Reports.  By  the 
late  Serjeant  WILLIAMS.  Continued  to  the  present  time  nj  the 
Right  Hon.  Sir  EDWARD  VAUGHAN  WILLIAMS.  2  vols. 
Royal  8vo.    1871.  2i.  10#. 

"  Instead  of  the  old  text  of  *  Sannders'  Keports.'  which  contains  so  large  an  extent  of 
what  in  now  nselesa  matter,  we  have  here  an  abridgment  of  the  several  cases,  to  which 
the  <dd  notes  are  applied.  The  Pleadings  also  are  omitted,  as  entire^  without  value  in 
tiie  existing  state  of  the  law.  The  present  work  is  in  £&ct  an  adaptation  of  *  Williaaut 
Saunders'  to  the  law  as  it  now  exists ;  and  tUs  is  effected  in  a  manner  advantageous  for 
practical  purposes,  but  without  rendering  less  solid  the  learning  which  s  here  so  amply 
displayed."— Zoio  Magatvu,  August,  1871. 

SETTLED  ESTATES^Brickdale's  Leases  and  Sales  of 
Settled  Estates  Act.— 19  &  20  Vict.,  c.  120,  and  the 
Gkneral  Orders  and  Regulations  relating  thereto.  With  an  Intro- 
duction and  Notes,  and  a  Supplement,  containing  the  Amending  Act. 
21  and  22  Vict.,  c.  77,  and  the  Cases  and  Decisions  down  to  the  end 
of  Easter  Term,  1861.  Bv  M.  I.  FORTESCUB  BRICKDALE, 
of  the  Middle  Temple  and  Lincoln's  Inn,  Barrister-at-Law.  12mo. 
186L  5i. 

*»*  AS  sUmd4>/rd  Law  Works  are  ktpt  in  Stock,  in  lav  calf  and  oiher  Imtdtngi. 
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SHIPPING,  and  vide  '*  Admiralty." 

Greenhow's  Shipping  La-w  Manual.— A  o^ncise 
TreatiBe  on  the  Law  govenung  the  Interests  of  Ship  Owners, 
Merchants,  Masters,  Seamen,  and  other  persons  oonnected  with 
British  ship^,  together  with  the  Acts  of  Parliament,  Forms,  and 
Precedents  rdative  to  the  snbject,  being  speciallY  intended  for  popular 
nse  in  Seaport  Towns.  By  WILLIAM  THOMAS  GBEENHOW, 
of  the  Middle  Temple,  Esq.,  Baxrister-at-Law.    Svo.    1862.       20«« 

STAMP  LAWS.— Tilsley's  Stamp  La^^rs.— A  Treatise  on  the 
Stamp  Laws,  being  an  Analytical  Digest  of  all  the  Statutes  and 
Cases  relating  to  Stamp  Duties,  with  pnustical  remarks  thereon.  By 
the  late  HUGH  TILSLEY,  Assistant  Solicitor  of  Inland  Beyenue. 
Third  Edition.  With  Tables  of  all  the  Stamp  Duties  payable  in 
the  United  Kingdom  after  the  1st  Januaiy,  1871,  and  of  Former 
Duties,  &c.,  &c.  By  EDWAKD  HUGH  TILSLEY,  of  the  Inland 
Bevenue  Office.    Svo.    1871.  18«. 

STATUTES,  uidvide  <<  Acts  of  Parliament." 

Biddle's  Table  of  Statutes.— A  Table  of  Beferenoes  to 
nnr^>ealed  Public  General  Acts,  arranged  in  the  Alphabetical  Order 
of  their  Short  or  Popular  Titles.  By  JOHN  BIDDLE,  of  the 
Master  of  the  Bolls'  Chambers.  Second  Edition,  much  Enlarged, 
and  Corrected  (by  a  Supplement)  to  the  end  of  ^e  Session,  1870  ; 
including  Beferenoes  to  all  the  Acts  in  Chitty's  Collection  of 
Statutes.  Boyal  8yo.  1870.  {Published  at  9«.  M,)  Nett,  2».  6d. 
Chitty's  Collection  of  Statutes,  -with  Supple- 
ments, to  1878.— A  Collection  of  Statutes  of  Practical  Utility  ; 
with  notes  thereon.  The  Third  Edition,  containing  all  the  Statutes 
of  Practical  Utility  in  the  Civil  and  Criminal  Administration  of 
Justice  to  the  Present  Time.  By  W.  N.  WELSBY  and  EDWARD 
BEAVAN,  Esqrs.,  Barristers-at-Law.  In  4  very  thick  vols.  Boyal 
Svo.    1865.  122.12*. 

Supplemental  Volume  to  the  above,  comprising  the  Statutes 
186fr— 72.  By  HORATIO  LLOYD,  Esq.,  Banister^at-Law.  Vol.  I. 
Boyal  8vo.     1872.  8/.  4«. 

VoL  n.  Part  L  for  1878.    Sewed.  7#.  W. 

VoL  IL  Part  n.  for  1874.    Sewed.  6«. 

VoL  n.  Part  IIL  for  1876.    Sewed.  16#. 

%*  Continued  Annually. 
Lord  Campbell  said  **that  all  the  Statutes  which  were  usoally  required  by 
lawyers  for  reference  might  be  fotmd  ia  four  octavo  volnmes,  compiled  by  his  learned 
Meud,  Mr.  Welaby.  'When  he  (Lord  Campbein  wu  npon  the  Bench  he  always  had 
this  worlc  by  him,  and  no  atatates  were  ever  referred  to  by  the  Bar,  whldh  he  conld  not 
find  in  it. 

Lynch's  Statute  La"W  of  1870,  for  the  use  of  Students 
for  the  Incorporated  Law  Society's  ExuninatiouB.    8vo.    Sewed. 

NeU,  Is. 
„  „        1872.    8vo.    Sewed.        NeU,  U 

„  „        1878.    8vo.     Sewed.  Netl,  Is.  M, 

„  „        1874.    8vo.    Sewed.       Nett,  It, 

„  „        1876.    8vo.    Sewed.       NeU,  Is. 

SUCCESSION  DUTY-Discount  Tables,  for  Calculating  the 
amount  of  Discount  to  be  allowed  on  Successions  to  Beal  and 
Leasehold  Estates,  on  a  Novel  Plan,  showing  at  a  glance  the  Bate 
and  Amount  of  Discotmt  to  be  allowed  on  Successions  to  Keal  and 
Leasehold  Estates,  when  it  is  desired  to  pay  the  duty  in  advance, 
under  the  provisions  of  the  40th  Section  of  the  Statutes  16  and  17 
Vict.,  cap.  51.    By  an  Accountant    1861.    8to.  NeU,2»,6d. 

*^*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  Hndings, 


119,  OHANOBRY  LANE,  LONDON,  W.O.  26 


SUCCESSION  DMJr-Oontin^- 

9 

Trevor  on  the  Taxes  on  Succession.— A  Digest  of  the 
Statutes  and  Cases  (induding  those  of  Sootland  and  Lreland)  leUtme 
to  the  Probate,  Legacy,  and  Sncoession  I>atie8.  With  Practiciu 
ObservationB  and  Official  Fonns.  Second  Edition,  considerably 
enlarged.    By  C.  G.  TBEVOR,  Esq.    12mo.     1860.  13«. 

TORTS.— Addison  on  Wrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.  By  0.  G.  ADDISON,  Esq., 
Author  of  '*  The  Law  of  Contracts."  Fourth  Edition.  By  F.  S.  P. 
WOLFEBSTAN,  Esq.,    Banister-at-Law.     Boyal  Svo.     1878. 

IL  18<. 

TRAMWAYS.— Sutton's    Tramway    Acts.  — The   Tramway 
Acts  of  the  United  Kingdom,  with  Notes  on  the  Law  and  Practice, 
I  and  an  Appendix  containing  the  Standing  Orders  of  Parliament, 

Rules  of  the  Board  of  Trade  relating  to  Tramways,  and  Decisions 
of  the  Beferees  with  respect  to  Locus  Standi.  By  HENRY 
SUTTON,  B.A,  of  Lincohi's  Inn,  Banister-at-Law.  Post  Svo. 
1874.  12*. 

USES  —Jones  (W.  Hanbury)  on  Uses.— 8vo.    1862.       7». 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur- 
chasers.— A  Treatise  on  the  Law  and  Practice  relating  to  Yen- 
dors  and  Purchasers  of  Real  Estate.  By  J.  HENRY  DART,  of 
Lincohi's  Inn,  Esq..  Barrister-at-Law,  one  of  the  Six  Conveyancing 
Counsel  of  the  High  Court  of  Chancery.  Fifth  Edition.  By  the 
AUTHOR  and  WILLIAM  BARBER,  of  Lincoln's  Inn,  Esq., 
Barrister^at-Law.    2  vols.    Royal  Svo.    1876.  8/.  18f.  6cf. 

WATERS,— Woolrych  on  the  I^sl^w  of  ^A/'aters.— Including 
Rights  in  the  Sea,  Rivers,  Canals,  &c.    Second  Edition.    8vo.    1851. 

Nat,  10«. 
Goddard.— P'tdc  **  Easements.'* 


*t 


WILLS,— Montriou.-^'Jdc  "  Indian  Law." 

Rawlihson's  Guide  to  Solicitors  on  taking   In- 
structions for  \A^ills.—8vo.    1874.  it, 
Williams.— Ficfe  "  Executors." 
W  RONGS.— Fitfo  "Torts." 


*^l^*  A  General  Catalogue  of  Modern  Law  Books 

preparing  for  publication. 


BINDING. 

STEVENS  Ik  SONS  EXECUTE  ALL  BINDING  IN  THE  BEST 
MANNER,  AT  LOWEST  PRICES,  AND  WITH  THE  GREATEST 
DISPATCH. 

THE  LAW  REPORTS  BOUND  TO  OFFICE  PATTERNS,  AT  OFFICE 
PRICES; 

♦»♦  AU  standard  Law  Worh  art  kept  in  Stock,  in  law  caff  and  other  bindingt. 
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REPORTS. 

STEVENS  AND  SONS  HOLD  THE  QUIRE  STOCK  OF  THE 
FOLLOWING,  AND  HAVE  A  LARGE  STOCK  OF  SECOND- 
HAND REPORTS  i-PRICES  ON  APPLICATION 

Adolphus  and  Ellis,  Queen's  Benoh,  12  vola,  1834-40. 

„  „      N. .  15  vols.,  1841-60. 

Barne^vall  and  Adolphus,  King's  Bench,  5  vols.,  1830-84. 

„    Alderson,  „         5  toIs.,  1817-22. 

„    Cress^vell,  „       10  vols.,  1822-30. 

Barron  and  Austin,  Election  Cues,  l  vol.,  1842. 

Barron  and  Arnold,       „  „    1  voL,  1843*46. 

Beavan,  BoDs  Court,  86  vols.,  1888-66. 

Bell,  Crown  Cases,  1  vol,  1858-60. 

Calthrop,  King's  Bench,  1  vol,  1609-18. 

Gary,  Chancery,  1  vol,  1557-1604. 

Central  Criminal   Court    Sessions  Papers  (pub- 
lished after  every  Seteion). 

Clark  and  Finnelly,  House  of  Lords,  12  vols.,  1831-46. 

Craig  and  Phillips,  Chancery,  1  vol.,  1841. 

Common  Bench  Reports,  vols.  1  to  8, 1846-9. 

Cooper  temp.  Cottenham,  Chancery,  2  vols.,  1884-48. 

„         temp.  Eldon,  Chancery,  1  vol,  1816. 

CurteiS,  Ecclesiastical,  3  vols.,  1834-44. 

Dearsley,  Crown  Cases,  1  vol,  1852-56. 

„  and  Bell,  Crown  Cases,  1  vol.,  1856-58. 

De  Gex,  Macnaghten  and  Gordon. 

Chancery,  8  vols.,  1851-57. 

„         and  Jones,  „       4  voU.,  1857-60. 

„         Fisher  and  Jones,     „       4  vols.,  1860-62. 

„  Jones  and  mith,       „       4  vols.,  1862-66. 

De  Gex,  Bankruptcy  Appeals,  1  vol,  1845-48. 

„         Fisher  and  Jones,  „      1  part,  1860. 

„        Jones  and  Smith,  „      1  vol,  1862-65. 
Denison,  Crown  Cases.     2  vols.,  1844 — 52. 
DO'W  and  Clark,  House  of  Lords,  2  vols.,  1827-32. 
Dre^^ry,  4  vols.    1852—59. 
Drewry  and  Smale,  Chancery,  2  vols.,  1860-65. 

Exchequer  Reports,  (Welsby,  Hurlstone  and  Gordon,)  11 

vols.,  1847-56. 
Foster  and  Finlason,  Nisi  Prius,  4  vols.,  1858-67. 
Haggard,  ConsiBtory,  2  vols.,  1789-1821. 

„  Ecclesiastical,  3  vols,  and  voL  4,  parts  1  and  2,  1827-33. 

Harrison  and  Rutherford,  Common  Pleas,  lvol.,1 866— 68. 

♦.*  All  standard  Law  WorJct  os  c  Icept  in  Stock, in  law  calf  and  other  bindings. 
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Hopwood  and  Coltman,  Registration  Cases,  vols.  1  and 

2,  parts  1,  2,  and  3,  1868-75. 
Hurlstone  and  Coltman,  Exchequer,  4  vols.,  1862-65. 
Jacob,  Chancery,  1  vol.,  1821-22. 
Jurist,  The  Reports  in  all  the  Courts,  1837—66. 
l^een.  Chancery  (Rolls  Court),  2  vols.,  1836-38. 
Knapp  and  Ombler,  Election  Cases,  1  vol.,  1884. 
Leigh  and  Cave,  down  Cases,  1  vol.,  1861-5. 
Lloyd  and  Goold,  Temp.  Sugden,  Irish  Chancery,  1  vol.,  1885. 
Lutwyche,  Registration  Cases,  2  vols.,  1843-53. 
Macnaghten  and  Gordon,  Chancery,  8  vols.,  1849-51. 
Macrory,  Patent  Cases,  2  parts,  1836-54. 
McCleland,  Exchequer,  1  vol.,  1824. 

„  and  Younge,  Exchequer,  1  voL,  1825. 

Moody  and  Malkin,  NisiPrius,  1  vol.,  1827-80. 
Moore,  Privy  Council  Cases,  15  vols.,  1836-62. 

„         Ditto    N.S.,  9  vols.,  1862-78. 

„         Indian  Appeals,  14  vols.,  1836-73. 

„         Gorham  Case. 
Mylne  and  Craig,  Chancery,  5  vols.,  1836-46. 

„  „      Keen,  Chancery,  8  vols.,  1838-35. 

Nelson,  Chancery,  1  voL,  1625-98. 
Peake,  Nisi  Prius,  2  vols.,  1790-1812. 
Phillips,  Chancery,  2  vols.,  1841-9. 
Ridgway,  Irish  Appeals,  3  vols.,  1784-96. 
Rose,  Bankruptcy,  2  vols.,  1810-16. 
Russell  and  Mylne,  Chancery,  2  vols.,  1829-31. 

„  and  Ryan,  Crown  Cases,  1  vol,  1799-1823. 

Sessions  Cases,  King's  Bench,  1  vol,  1710-48. 
Simons,  Vice-Chancellors*,  17  vols.,  1826-49. 
„    New  Series,         „     2  vols.,  1850-2. 
„    and  Stuart  „     2  vols.,  1822-6. 

Stuart  Cases  selected  from  those  heard  and  determined  in  the 

Vice- Admiralty  Court  at  Quebec,  1  vol  1859-75. 
Tothill,  Chancery,  1  vol.,  1559-1646. 
Webster,  Patent  Cases,  vols.  1  and  2,  part  1,  1844-65. 
Wolferstan  and  Dew,  Election,  1  vol.,  1856-8. 

„  and  Bristow,  2  vols.,  1869-65. 

Younge,  Exchequer  Equity,  1830-2. 

and  Collyer,  Chanceiy,  2  vols.,  1841-43. 
and  Jervis,  Exchequer,  8  vols.,  1826-80. 


♦^*  ESTIMATES    ON    APPLICATION. 

*    #*  All  standard  Law  Woris  are  kept  in  Stockj  in  law  calf  and  other  bindings. 
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Bpcwne's  Treatise  on  Divorce  and  Matrimonial 

Causes: — With  the  Statutes,  Rules,  Fees,  and  Forms  relating 
thereto.  By  Oeorge  Brovme,  of  the  Inner  Temple,  Esq.,  Barrister^t- 
Law.    Third  Edition.    {Nearly  ready.) 

FitzGerald's  Public  Health  Act,  1878.— The  Law 
relating  to  Public  Health,  and  Local  Grovemment,  as  contained  in 
the  Public  Health  Act,  1875.  With  Litroduction  and  Notes  showing 
all  the  Alterations  in  the  Existing  Law ;  with  references  to  all  the 
Cases  decided  on  Sections  of  Former  Acts,  which  are  re-enacted  in 
this  Act.  By  Oerald  A,  JL  PUzOerald^  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law,  and  Fellow  of  St.  John's  College,  Oxford.  {Nearly 
ready.) 

Green^A^ood's  Manual  of  Conveyancing.— A  Manual  of 
the  Practice  of  Conveyancing ;  showine  the  present  practice  relating 
to  the  daily  routine  of  Conveyancing  m  Solicitors'  Offices.  Fourth 
Edition.    By  H.  N,  Capd,  Esq.,  LL.B.    {In  the  prete.) 

Leake's  Elements  of  the  Law  of  Contracts. — Second 
Edition.  By  Stephen  Martin  Leake,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law. 

Mears*  Analysis  of  M.  Ortolan's  Institutes  of 
Justinian. — By  T.  Lambert  Mean,  M.A.,  LLD.,  of  the  Inner 
Temple,  Barrister-at-Law.  Published  with  the  late  M.  Ortolan's 
permission.     (Nearly  ready.) 

Prideaux's  Precedents  in  Conveyancing.— With  Dis- 
sertations on  its  Law  and  Practice.  Eighth  Edition.  By  Frederick 
Prideaux  and  John  WhUcombe,  Esqrs.,  Barristers-at-Law. 

Prize  Essays  on  an  International  Code  of  La^A/^.— 

By  A.  P.  Sprague,  Counsellor-at-Law,  of  Troy,  New  York,  United 
States  of  America,  and  Paul  Lacomhe,  of  Lanzerte  (Tarn  et  Garonne), 
France. 

Rogers  on  Elections  and  Registration— Twelfth  Edition. 
By  F.  S,  P,  Wclferstany  Esq.,  Barrister-at-Law.     (Nearly  ready.) 

Seton's  Forms  of  Decrees  on  Equity.— Fourth  Edition. 
SpeciaUy  adapted  to  the  Rules  of  Procedure  under  the  Judicature  Acts. 
By  R,  H.  Leach,  Esq.,  Senior  Begistrar  of  the  Court  of  Chancery,  and 
P.O.  A.  Williams,  Esq.,  Barrister-at-Law. 

"Wharton's  Law  Lexicon,  or  Dictionary  of  Jurisprudence, 
Explaining  the  Technical  Words  and  Phrases  employed  in  the  several 
Departments  of  English  Law ;  with  an  Explanatory  as  well  as  Literal 
Translation  of  the  Latin  Maxims  contained  in  the  Writings  of  the 
Ancient  and  Modem  Commentators.  Sixth  Edition.  Bevised  in 
accordance  with  the  Judicature  Acts,  bv  /.  Shirest  WUl,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.    {In  tke  preu.) 

"Williams'  La'w  and  Practice  in  Bankruptcy.— Second 
Edition.  By  Poland  Vaughan  WiUiami,  and  naUer  Vaughan 
WilUamt,  Esqrs.,  Barristers-at-Law.     {In  the  press.) 
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on  .  Executors. — A  Treatise    on    the    Law  of 

Executors  and  Adminifitrators.  By  the  Right  Hon.  Sir  EDWARD  VAUfe HAN 
WILLIAMS  Gate  one  of  the  Judges  of  Her  Miyesty'B  Court  of  Common  Pleas.) 
Seventh  EdUion.  By  the  RighiHon.  Sir  EDWARD  VAUGHAN  WILLIAMS  and 
WALTER  V.  VAuGHAN  WILLIAMS,  Esq.,  of  the  Inner  Temple,  Barrister-at- 
Law.    2  vols?   Royal  Svo.    1&73.    Frice  £S  IQs.  doth. 

Greene's  Outlines  of  Roman  Law. —Consisting  chiefly  of  an 

Analysis  and  Summary  of  the  Institutes.  For  the  Use  of  Students.  By  T.  WHIT- 
COMBE  GREENE,  B.C.L.,  of  Lincoln's  Inn,  Barrister-at-Law.  Third  Edition. 
Foolscap  Svo.    1875.    Frice  7s,  6d,  cloth. 

Smith  on  Contracts.— By    John  William  Smith,   Esq] 

late  of  the  Inner  Temple,  Barrister-at-Law.  Author  of  "Leading  Casea 
"  A  Treatise  on  MercantUe  Law,"  &c.  Sixth  £dUio»,  By  VINCENT  J.  THOmI 
SON,  Esq.,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.    8vo.    1874.    Price  I60.  cM 

Morgan  and  Davey's   Chancery  Costs. — ^A    Treatise 

Costs  in  Chancery.    B^  GEORGE  OSBOBNE  MORGAN,  M.A„  and  HORA< 
DAVET,  M.A.,  Barruters-at-lAw.    With   an   Appendix,  oontaising   Forms 
Precedents  of  Bills  of  Costs.    8vo.    1865.    Price  £l  U,  doth, 

Tilsley*s  Stamp  Laws. — ^A  Treatise  on  the  Stamp  La^ 

heing  an  Analytical  Digest  of  all  the  Statutes  and  Caaes  relating  to  Stamp  Duttj 
with  Practical  Remarks  tiiereon ;  together  also  #ith  Tables  of  all  the  Stamp  Duti 
payable  in  the  United  Kingdom  after  the  Ist  January,  1871,  and  of  Former  Dntic 
kc,,  ko. ;  being  a  Revision  of  the  Second  Edition  of  the  Original  Work  on  the  Stamp 
Laws,  by  the  late  HUGH  TILSLEY,  Assistant  Solicitor  of  Inland  Revenue,  to  agree 
with  the  Law  under  the  33  &  34  Vict.  o.  97.  By  EDWARD  HUGH  TILSLEY,  of 
the  Inland  Revenue  Office,    Svo,    1871.    Price  iSt,  doth, 

Amonld  on  tlie  Law  of  Marine  Insurance.— i^our^^  Edition 

By  DAVID  MACLACHLAN,  Esq.,  Barrister^t-I^iw.  2  voU^  Royal  %vo.  1872. 
Price  £2  129.  6(2.  doih. 


BussQll  on  Mercantile  Agency.— A  Treatise  on  MercantUe 

Agency.  Second  Edition.  By  JOHN  A.  RUSSELL.  Esq.,  LL.B.,  one  of  Her  Hi^esty's 
Counsel,  and  a  Judge  of  County  Courts,    Svo.    187o.    Price  14*.  doih. 


Selwyn's  Abridgment  of  the  Law  of  Nisi  VtmA.—Thirteenth 

EdUion.  Bt  DAVID  KEANE,  Q.C.,  Recorder  of  Bedford,  and  CHARLES  T. 
SMITH,  li.A.,  one  of  the  Judges  of  the  Supreme  Court  of  the  Cape  of  Good  Hope. 
2  vols,  Royal  %vo,    1869.    Price  £21<69.  doth. 

Fhillimore's  Ecclesiastical  Law. — The  Ecclesiastical  Law 

of  the  Church  of  England.  By  Sir  ROBERT  PHILLIMORE,  D.C.L.,  Official 
Principal  of  the  Arches  Court  of  Canterbury ;  Member  of  Her  Majesty^s  Most 
Honourable  Privy  OounciL    2  voU.    8w.    1878,    Price  £3  3#.  doih, 

Millar  and  Collier's  Treatise  on  Bills  of  Sale ;  with  an 

Appendix,  containing  the  Acts  for  the  Registration  of  Bills  of  Sale,  Stats.  17  &  18 
Vict.  c.  36,  and  29  &  30  Vict.  0.  96,  and  Precedents,  &o.  Third  EdUion,  By  FRED. 
C,  J.  MILLAR,  of  the  Inner  Temple,  Esq.    12mo.    1870.    Price  10*.  6d,  doth, 

Fisher's  Digest  of  the  Beported  Cases  determined  in  the 

House  of  Lords  and  Privy  Council,  and  in  the  Courts  of  Common  Law,  Divorce, 
Probate,  Admiralty  and  Bankruptcy,  from  If  ich\elmas  Term,  1756,  to  Hilary  Term, 
1870;  with  References  to  the  Statutes  and  Rules  oS  Court.  Founded  on  the  Analytical 
Digest  by  Harrison,  and  adapted  to  the  present  practice  of  the  Law.  By  R.  A. 
FISHER,  Esq.,  of  the  Middle  Temple,  Barrister- at-Law.  5  volt.  Royal  8vo.  1870. 
Price  £12 12t.  clotK    (Continued  annually.) 

Cliitty's  Collection  of  all  the  Statutes  of  Practical  Utility 

in  the  Civil  and  Criminal  Administration  of  Justice;  with  Notes  thereon.  The  Third 
Edition,  containing  all  the  Statutes  of  practical  utility  in  the  Civil  and  Criminal 
Administration  of  Justice,  to  the_present  time.  By  W.  K.  WELSBY  and  EDWARD 
BEAVAN,  Esars.,  Barristers-at-Lajr.  ^vofs.  Royal  Svo,  1865.  Pries  £\2l2s,  doth. 
Supplemental  Volume  to  the  above,  comprising  the  Statutes  1865-72.  By 
HORATIO  LLOYD,  Esq.,  Barrister-at-Law.  Vol.  L  Royal  Svo,  1872.  Price  £3  4«. 
doth.  Vol.  II,  part  1,  i  »7%  pw^^  j^^  (^^^  ^i^y^  1 1 1  Tf ri  T^  Pa^  ^1 1^74,  Price  6s. 
sewed ;    VoL  III,  part  3,  ^ 


